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COUNTY  PALATINE  OF  DUBHAM, 
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THIS  ATTEMPT 
TO  DEVEU)?  A  SUBJECT, 

ON  WHICH 

HIS  LORDSHIP'S  PROFOUND  AND  LUMINOUS  JUDGMENTS 

WILL  EVER  REMAIN 

STANDARDS  OF  ACCURATE  DISCRIMINATION 

AND  SOUND  LEARNING, 

IS, 

WITH  HIS  PERMISSION, 

MOST  RESPECTFULLY  INSCRIBED. 


ADVERTISEMENT 


TO   THX 


SECOND  EDITION. 


The  reception  which  the  former  impression 
of  this  treatise  has  experienced  from  the  pro- 
fession and  the  public  has  been  such,  as  to  en- 
courage the  Author  to  revise  it  with  attention ; 
and,  without  varying  the  original  distribution 
of  the  text,  to  correct  it  in  some  points,  and  to 
amplify  it  in  others.  Numerous  additions  have 
been  made,  which  he  hopes  will  have  rendered 
the  work  more  extensively  useful.  This  edition 
has  been  amended  with  reference  to  the  last 
general  Bankrupt  Axjt,  and  amongst  thp  new 
matter  will  be  found  a  full  and  detailed  ex- 
planation of  the  general  laws  by  which  unin- 
corporated Joint  Stock  Companies  are  governed; 
for  at  this  time,  when  so  many  societies  have 
been  formed,  and  fresh  schemes  are  weekly,  and 
«ven  daily  projected,  a  knowledge  of  those  laws 
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must  be  a  subject  of  peculiar  interest  and  cu- 
riosity. The  Author  has  also  stated  and  re- 
viewed the  decisions  which  were  made  on  ques- 
tions arising  out  of  the  6  Geo.  1.  c.  18.  s.  18. 
familiarly  called  the  Bubble  Act.  This  part  of 
the  work  was  printed  before  the  late  Act  of  the 
6  Geo.  4.  c.  91.  was  passed.  That  statute  has, 
therefore,  been  omitted  in  the  text,  but,  to  sup- 
ply the  omission,  an  Appendix  has  been  sub- 
joined, in  which  it  is  introduced.  On  perusal,  it' 
will  be  seen  that  the  former  statute  is  repealed, 
aiMl  that  the  undertakings  and  attempts  for- 
merly interdicted  are  now  left  to  be  adjudged 
and  dealt  with  according  to  the  course  of  the 
Common  Law ;  and  a  most  important  enlarge- 
ment has  been  made  of  the  power  of  the  Crown 
in  respect  to  the  conferring  of  Charters.  For 
when  a  Charter  shall  hereafter  be  granted  for 
the  Incorporation  of  a  trading  or  other  Com- 
pany,  the  King  is  empowered  to  declare  that 
the  members  of  such  Corporation  shall  be  in- 
dividually liable  in  their  persons  and  property 
for  the  joint  debts  and  engagements,  to  such  an 
extent,  and  subject  to  such  restrictions,  as  his 
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Majesty  may  deem  proper.  In  the  Appendix 
has  also  been  embodied  a  report  of  the  import- 
ant case  of  Natusch  v.  Irving^  upon  which  the 
Lord  Chaficellor,  in  Trinity  Vacation  1824,  made 
some  valuable  written  remarks,  and  which  his 
Lordship,  with  his  accustomed  urbanity,  kindly 
permitted  the  Author  to  incorporate  in  the 
work.  The  Index  to  the  principal  matters  has 
likewise  been  enlarged^and  amongst  the  addenda 
will  be  found  a  case,  which,  though  interesting 
to  those  who  may  have  embarked  in  projects 
that  are  afterwards  abandoned,  did  not  appear 
in  print  until  it  was  too  late  for  insertion  under 
the  proper  title.  Of  the  imperfections  and 
inaccuracies  which  may  still  remain,  those  who 
are  most  conversant  with  the  subject  wiU,  in 
its  various  and  complicated  nature,  discover  the 
best  extenuation. 

> 

October,  1825. 
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PRACTICAL  TREATISE 


ON    THE 


LAW  OF  PARTNERSHI 


CHAPTER  L 


Of  the  Contract  of  Partnership. 

Partnership  has  been  thus  described  by  an  emi- 
nent writer  on  the  civil  law :  contracttts  societatis  est, 
quo  duo^  pluresvCf  inter  sepecuniam,  res,  aut  operas  con- 
ferunt,  eojine  ut,  quod  inde  redit  lucri,  inter  singulos 
pro  ratd  dividatur  (a).  This  definition,  it  has  been 
observed,  is  good  only  as  between  the  parties,  but 
not  with  respect  to  the  world  at  large  (b^.  To 
render  a  partnership  complete,  a  communion  of 
profit  and  losai  is  essential  (c).  The  shares  of  the 
parties  must  be  joint,  though  it  is  not  necessary 
that  they  should  be  equal :  and  the  parties  jointly 
interested  in  the  purchase  must  also  be  jointly  con- 
ceded in  the  future  sale  (d).  Partnership,  therefore, 
in  its  extended  and  complete  sense,  is  a  voluntary 
contract,  between  two  or  more  persons,  for  joining 
together  their  money,  goods,  labour,  and  skill,  or 
either  or  all  of  them,  upon  an  agreement,  that  the 
gain  or  loss  shall  be  divided  proportionably  be- 
tween them,  and  having  for  its  object  the  advance- 
ment and  protection  of  fair  and  open  trade  (e).  . 

(a)  Puffendorf,  lib.  5.  cap.  8.  (h)  Waugh  v.Canrer,  2  H.  Bl.  346. 

(c)  Coope  u.  Eyni  1  H.  BL  .{?.  {A)  lUd.  {e)  Wats,  on  Poxttu  i. 

B 


2  Of  the  Contract 

Every  person  ^ui  juris  is  competent  to  contract 
the  relation  of  partner.  An  infant  may,  by  law, 
be  a  partner,  and  he  will  be  entitled  to  all  the  bene- 
fits resulting  from  the  partnership,  although  he  will 
not  be  liable  for  the  losses,  if  he  choose  to  avail 
himself  of  his  minority  (ja).  But  a  feme  covert 
cannot  sustain  the  character  of  partner,  because  she 
is  legally  incapable  of  entering  into  the  contract  of 
partnership ;  and  although  married  women  are  not 
unfrequently  entitled  to  shares  in  banking-houses, 
and  other  mercantile  concerns,  under  positive  cove- 
nants, yet,  when  this  happens,  their  husbands  are 
entitled  to  such  shares,  and  become  partners  in  their 
stead. 

The  contract  of  partnership  may  be  divided  into 
the  two  classes  of  public  and  private.  It  may  be 
denominated  public,  where  the  association  consists 
of  an  indefinite  or  a  large  definite  number  of  joint 
undertakers;  and  private,  where  a  few  individuals 
only  connect  themselves  together.  The  former  is 
usually  called  a  company  or  society,  and  is  insti- 
tuted to  carry  on  some  important  undertaking,  for 
which  the  capital  and  exertions  of  a  few  individuals 
would  be  insufficient.  Of  these,  some  are  incorporated 
by  Letters  Patent,  or  Act  of  Parliament,  such  as  the 
East  India  Company  ^  and  the  Bank  of  England;  others 
are  not,  such  as  most  of  the  Fire  and  Life  Insurance 
Companies. 

Those  companies  or  societies,  which  are  not  con- 
firmed by  public  authority,  are  in  fact  nothing  more 
than  ordinary  partnerships,  and  the  laws  respecting 
them  are  the  same  (6);  but  the  articles  of  agree- 
ment between  the  parties  are  usually  very  difierent. 
The  capital  is  generally  divided  into  a  certain  num- 
ber of  shares,  whereof  each  partner  may  hold  one 
or  more ;  but  he  is  restricted  to  a  certain  number. 

(a)  Goode  v,  Harrison,  5B.  &  A.  150.  But  an  infant  partner,  who»  on  at- 
taining the  age  of  majority,  does  %ot  disaffirm  the  partnership,  ia  responsible  on 
contracts  subsequently  made  ¥y  the  firm.     Id.  Ibid. 

(6)  lUx  V,  Dodd,  9  East,  5lG.    Beaumont  v.  Meredith^  3  Ves.  &  Bea.  180. 


of  Partnership.  S 

Any  partner  can  also  transfer  his  share,  under  cer- 
tain limitations ;  but  no  partner  acts  personally  in 
the  affairs  of  the  company;  the  execution  of  their 
business  being  entrusted  to  officers,  for  whom  the 
whole  company  are  responsible,  though  the  super- 
intendency  oS  such  officers  is  frequently  committed 
to  directors,  chosen  from  the  body  at  large. 

There  are  likewise  trading  companies  established 
by  public  authority.  The  king,  by  hia  charter, 
may  constitute  fraternities  or  companies  for  the 
management  of  foreign  or  domestic  trade  (a).  Since 
trade  cannot  be  maintained  and  increased  without 
order  and  government  {b\  therefore  the  kiiig  may 
erect  gildam  mercatoriam  for  the  advantage  of 
trade  (c);  and  none  but  the  king  can  erect  a 
society  for  trade,  or  public  trading  company  (rf). 
But  the  king,  by  his  charter,  cannot  make  a  total  re- 
straint of  trade,  for  such  a  patent  would  be  void  (e). 

A  royal  charter  is  necessary  to  enable  a  company 
to  hold  lands,  to  have  a  common  seal,  and  tojoy  the 
other  privileges  of  a  corporation ;  but  a  charter  is 
sometimes  procured  merely  to  limit  the  risk  of  the 
partners ;  for,  in  every  private  unincorporated  com- 

{)any,  the  members  are  liable  for  the  debts  without 
imitation  (f) :  in  incorporated  societies,  they  are 
only  liable  to  the  extent  of  their  shares  in  the  stock 
of  the  society.  Sometimes  trading  companies  are 
authorised  by  act  of  parliament ;  but  this  high 
authority  is  only  necessary  to  confer  exclusive  pri- 
vileges, which,  by  the  principles  of  the  common 
law,  cannot  be  granted  by  the  king's  charter  (g). 

Not  any  one  of  the  public  trading  companies, 
incorporated  by  royal  charter,  or  act  of  parliament, 
are  to  be  considered  as  partnerships,  within  any  of 

(a)  Com.  Dig.  Tit  Trade,  B.  Daicy  v,  Alleii,  cited  in  the  city  of  London*! 
CMC,  8  Rep.  125. 

{}>)  Com.  Di^.  Tit  Trade,  D.  {c)  City  of  London's  case,  supra, 

\d)  East  India  Company  v.  Sandys,  SUnn.  284. 

le)  Dai«y  o.  AUen,  tupra.  See  also  3  Mod.  132.  East  India  Company  v. 
Etans,  I  Vem.  307.  (/)  Rex  v.  Dodd,  9  East,  516. 

ig)  Kyd  on  Corporations,  1st  vol.  p.  61. 

b2 


4  Of  the  Contract 

the  legal  principles  applicable  to  partnerships  formed 
by  the  voluntary  agreement  of  individuals.  For  in 
such  public  companies,  where  a  trade  is  to  be  car- 
ried on  under  the  corporate  name  in  joint  stock  (as 
in  the  case  of  the  East  India  Company^  <!Sr^-)>  ^he 
members,  as  such,  are  not  objects  of  the  bankrupt 
laws  (a) ;  and  there  are  express  provisions,  that  they 
are  not  to  be  liable,  on  account  of  the  joint  trade, 
in  their  individual  capacities  ;  nor  one  of  them  for 
the  debts  or  engagements  contracted  by  others; 
but  only  for  their  respective  shares  or  interest  in  the 
joint  stock,  and  that  upon  trade  and  contracts 
caiTied  on  or  made  ia  the  corporate  character. 
Therefore,  if  one  orit^^re  persons  enter  into  sucK  a 
society,  and  become  sharers  of  the  property  and 
joint  stock,  yet  such  an  association  does  not  con- 
stitute a  partnership,  according  to  the  custom  of 
merchants,  nor  within  the  principles  of  law  esta- 
blished respecting  joint  traders. 

To  contract  the  relation  of  private,  as  it  has  been 
contradistinguished  from  public  partnership,  no  char- 
ter or  license  is  necessary;  the  bare  consent  of 
the  parties  being,  for  this  purpose,  sufficient.  Such 
consent  may  be  testified,  either  in  express  terms,  as 
by  articles  of  copartnership,  or  positive  agreement; 
or  the  assent  may  be  tacit,  and  to  be  implied  solely' 
from  the  acts  and  conduct  of  the  parties  (i).  An 
implied,  or  presumptive  assent,  has  equal  operation 
with  one  that  is  express  and  determined.  Thus,  to 
constitute  a  partnership  inter  se^  the  existence  of 
written  articles  is  not  essential,  the  mere  act  of 
trading  jointly  being  sufficient  for  that  purpose; 
and  with  respect  to  the  world,  it  may  be  laid  down 

(fl^  6  Geo.  IV.  c.  16.  s.  2. 

(b)  Under  the  Romansi  the  social  contract  or  partnership  needed  no  other  so- 
lemnity bat  the  consent  of  parties,  without  any  writing  at  all ;  and  Barbeyrac,  in 
his  notes  on  PuiTendorf,  observes,  that  a  partnership  is  contracted  sometimes  tacitly  ; 
where*  for  example,  a  thing  being  bought  in  common  is  not  divided,  but  the  parties 
interested,  without  explaining  themselves  farther,  enjoy  it  equally,  each  sharing  in 
the  profit  that  arises,  and  contributing  his  own  proportional  p^rt  in  the  necessary 
expenses  fbr  its  maintenance. 
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as  an  undeniable  proposition,  that  persons  having 
a  mutual  interest  in  the  profits  of  any  business,  or 
particular  branch  of  business,  carried  on  by  them, 
or  persons  appearing  ostensibly  as  joint  traders,  are 
to  be  recognised  and  treated  as  partners,  whatever 
may  be  the  nature  of  the  agreement  under  which 
they  act,  or  whatever  motive  or  inducement  may 
prompt  them  to  such  an  exhibition  (a).  But  ^ 
joint  possession  has  not,  per  se^  the  effect  of  con- 
verting the  possessors  into  partners.  A  joint  pos- 
session, or  the  holding  something  in  coitimon  among 
many,  does  not  necessarily  imply  the  reciprocal 
choice  of  the  parties  ;  on  the  contrary,  several  may 
hold  a  thing  in  common,  independently  of  their 
own  original  free  election.  Of  this  latter  class  are  the 
joint  donees  or  joint  legatees  of  one  and  the  same 
thing,  or  those  who,  through  other  causes,  chance 
to  hold  something  between  them,  which  is  not  di- 
vided, and  is  to  be  possessed  in  common,  without 
any  mutual  agreement.  The  free  and  personal 
choice  of  the  parties  is  so  essentially  necessary  to 
the  constituting  of  a  partnership,  that  even  the 
executors  and  representatives  of  deceased  partners 
themselves  do  not,  in  their  representative  capacity, 
succeed  to  the  ^tate  and  condition  of  partners  (i), 
although  a  community  of  interest  necessarily  exists 
between  them  and  the  surviving  partners,  until  the 
affairs  of  the  partnership  are  wound  up  (c).  And, 
on  the  same  principle,  one  partner  can  in  no  instance, 
without  the  consent  of  his  co-partners,  introduce  a 
stranger  into  the  concern  as  a  partner,  although  he 
may  charge  his  own  undivided  interest  to  any  ex- 
tent he  pleases  in  favour  of  that  stranger  (rf). 
.  The  law  of  England  permits  only  those  mercantile 
associations  which  are  sanctioned  by  justice  and 
sound  policy.  It  follows,  therefore,  that  the  object 
of  every  partnership  must  be  the  adventuring  in  some 

la)  M*Iver  v.  Humble,  16  East,  174. 

{b)  Pearoe  v.  Chamberlain,  2  Ves.  sen.  «'U. 

(<-)  Ei  parte  Williams,  1 1  Vcs.  3.  (rf)  Bray  r.  Fromont,  G  Madd.  5, 
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lawful  trade  or  business.  By  the  civil  law  it  is  well 
established,  that  no  partnership  can  be  contracted, 
except  it  have  relation  to  fair  trade  or  commerce,  or 
some  other  thing  that  is  honest  and  lawful :  every 
partnership,  formed  on  a  basis  at  variance  with  such 
principles,  being  considered  not  only  improper  but 
unjust.  Si  mal^cii  societas  coita  sit^  constat  nullam 
esse  sodetatem;  general! ter  enim  traditur^  rerum  inho- 
nestarum  nullam  esse  sodetatem.  Societas  JlagitiostB 
ret  nuUas  vires  -habet.  Delictorum  turpis  atque  fctda 
communio  est.  Nor,  according  to  the  laws  of  this 
country,  is  there  any  sound  distinction  to  be  made 
between  an  association^  for  the  purpose  of  engaging 
in  transactions  which  are  mala  in  se^  and  those  which 
are  mala  prohibita;  the  latter,  as  well  as  the  former, 
tending  to  encourage  a  breach  of  the  law,  and  it 
being  equally  unfit  that  a  man  should  be  allowed  to 
take  advantage  of  what  the  law  says  he  ought  not  to 
do,  whether  the  thing  be  prohibited  because  it  is 
against  good  morals,  or  whether  it  be  prohibited  be- 
cause it  is  against  the  interest  of  the  state  (a).  Thus, 
a  partnership  for  importing  prohibited  goods  (A),  or 
making  time  bargains  in*  the  funds,  would  be  held 
illegal  and  invalid,  not  less  than  a  partnership  for 
keeping  a  disorderly  house,  or  robbing  on  the  high- 
way. !But  if  the  object  contemplated  by  persons 
associating  themselves  together  as  partners  do  not 
contravene  either  the  law-  of  nature,  or  the  muni- 
cipal law  of  tlie  land,  it  will  be  valid,  although  it 
do  not  relate  to  trade.  Partnerships  are  not  ne- 
cessarily confined  to  trades  or  commercial  adven- 
tures. They  may  lawfully  subsist  in  cases  uncon- 
nected with  mercantile  speculations.  For  instance, 
a  partnership  may  exist  between  attorneys  or  farm* 
ers,  as  well  as  between  merchants  or  bankers  (c). 
Nor  does  it  follow,  from  the  contraction  of  the  re- 
lation of  partners,  that  the  persons  contracting  it 

(a)  Bensley  v.  Bignold,  5  B.  &  A.  341 .    Aubert  v.  Maze,  2  Bos.  &  PuL  37 1. 
(6)  Biggs  V.  Lawrence,  3  T.  R.  454.    Webb  v.  Brooke,  3  Taunt.  13. 
(c)  Per  GoMy  J.,  Coope  v.  Eyre,  1  H.  Bl.  37- 
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are  indiscriminately  united  as  general  partners  ;  for 
a  partnership  may  be  limited  to  a  particular  branch 
or  business,  without  extending  to  all  the  concerns 
in  which  any  member  of  the  firm  may  chance  to  be 
^^g^ged  (a).  Thus,  two  merchants  may  join  in 
sending  out  a  cargo  of  goods  to  a  foreign  country. 
As  to  this  adventure,  they  have  iiU  the  rights,  and 
are  subject  to  all  the  liabilities  of  partners ;  but  the 
relation  of  co-partnership  between  them  ceases  with 
it,  and  at  no  time  extends  to  any  of  their  other 
concerns.  So,  several  may  be  interested  in  a  chat- 
tie,  and  agree  to  manage  it  at  their  mutual  expense, 
and  for  their  mutual  profit;  quoad  hoc  they  are 
partners.  In  like  manner  if  two  persons,  who  are 
not  partners  in  trade,  draw  a  bill  of  exchange  pay- 
able to  themselves  or  their  order,  they  are  partners 
as  to  the  transaction  of  the  bill,  but,  in  every  other 
respect,  they  continue  perfectly  distinct  (b).  So  if 
a  number  of  persons  associate  together  and  sub- 
scribe sums  of  inoney  for  the  purpose  of  obtaining 
a  bill  ill  parliament  to  make  a  railway,  they  are 
pro  hdc  vice  to  be  treated  as  partners  (c). 

When  the  object  or  purpose  the  partners  have  in 
view,  in  forming  a  partnership,  is  clearly  and  dis- 
tinctly defined,  and  the  contract  of  partnership 
does  not  expressly  or  impliedly  confer  upon  some 
the  power  of  binding  all  to  the  adoption  of  difierent 
projects,  it  is  not  competent  to  any  number  of  the 
partners,  short  of  the  whole  of  them,  to  engage  the 
partnership  in  adventures  which  are  incompatible 
with  the  declared  object  or  purpose ;  because,  if  it 
were  so,  an  individual,  by  engaging  in  one  specified 
concern,  might  be  implicated  in  any  other  concern 
whatever,  however  different  in  its  nature,  against 
his  consent.  Each  partner,'  therefore,  has  the 
power  of  insisting  that  the  original  contract  of  part- 
nership shall  not  be  contravened  by  an  extension  of 

(a)  Per  Lord  Mai^fleld,  Willett  v.  Chambers,  Cowp.  814.    Sec  also  Robey  v. 
Howard,  2  Stark.  N.  P.  C.  557.  [b)  Carvick  v,  Vicfccry,  DougL  6b3,  n. 

(c)  Holmes  v.  Higgins,  I  B>  &  C.  74. 
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its  purposes,  and  he  is  not  deprived  of  that  power, 
notwithstanding  the  other  partners  offer  to  indem- 
nify  him  against  the  loss  that  may  be  sustained  by 
their  embarking  in  transactions  which  were  not,  in 
the  first  instance,  intended  to  form  a  part  of  the 
partnership  concern ;  for,  whilst  the  partnership 
continues,  the  right  of  a  partner  is  to  hold  his  co- 
partners to  the  specified  purposes  of  their  associa- 
tion, and  not  to  rest  upon  indemnities  with  respect 
to  what  he  has  not  contracted  to  engage  in  (a). 
And  this  principle  (upon  which  a  court  of  equity 
will  act  in  the  case  of  a  common  partnership)  ap- 
plies with  equal  force  to  all  companies  or  societies 
whose  objects  are,  at  the  time  of  their  institution, 
defined,  and  who  are  not  purposely  invested  with  a 
power  of  binding  the  body  by  a  majority,  or  any 
select  part  of  it.  Such  companies,  if  there  be  one 
dissentient  member,  cannot  embark  in  undertakings 
not  originally  contemplated  ;  nor  can  they  compel 
that  member  to  retire  from  the  company  on  receiv- 
i(ig  his  subscribed  capital  and  interest,  in  order 
thereby  to  leave  them  at  liberty  to  pursue  their  ex- 
tended operations.  And  it  is  not  a  sufficient  answer 
to  the  requisition  of  the  shareholder,  who  calls  upon 
the  company  to  observe  the  objects  for  which  the 
company  was  formed,  to  urge,  that  he  may  dispose 
of  his  shares  at  a  price  considerably  beyond  what 
he  gave  for  them ;  because,  for  that  very  reason, 
coupled  with  having  the  partnership  concern  carried 
on  according  to  the  contract,  he  may  expect  aug- 
mented improvement  in  the  value  of  his  shares  {b). 
A  covenant,  in  articles  of  partnership,  that  none  of 
the  partners  shall  carry  on,  for  their  respective  pri- 
vate benefit,  that  branch  of  commerce  in  which 
they  are  jointly  engaged,  is  not  only  allowed,  but 
is  the  constant  course  (c).  Indeed  the  principles 
of  a  court  of  equity  will  not  permit  that  parties 


(o)  Natufidi  V.  Irving,  Appendix,  pod,  (6)  Id.  ibid. 

(c)  Morris  r.  Colman,  J  6  Ves.  438. 


of  Partnership.  9 

bound  to  each  other,  by  express  or  implied  agree- 
ment, to  promote  an  undertaking  for  their  common 
benefit,  should  any  of  them  engage^ in  another  con- 
cern,  which  necessarily  gives  them  an  interest  di- 
rectly adverse  to  their  original  undertaking  (a). 

In  considering  the  constitution  of  a  partnership, 
the  inquiry  will  be  chiefly  directed  to  its  requisites 
in  relation  to  strangers  or  the  world  at  large.  Inter 
se  a  difficulty  seldom  arises.  The  question  is  gene- 
rally, not  between  the  parties  as  to  whether  a  part- 
nership is  formed,  or  what  shares  they  shall  divide, 
but  respecting  creditors  claiming  a  satisfaction  out 
of  the  funds  of  a  particular  house,  who  shall  be 
deemed  liablie  in  regard  to  these  funds.  For  when 
a  partnership  is  entered  into  by  persons  engaging  in 
a  commercial  or  any  other  trade  or  speculation,  there 
is  usually  a  contract  or  agreement  between  the 
parties,  providing  for  its  existence,  and  defining  the 
rights  of  the  partners  respectively.  By  this  contract, 
where  it  subsists,  the  partnership  is  regulated :  if 
there  be  not  an  express  agreement,  the  partnership, 
as  regards  its  regulation,  is  governed  by  the  contract 
implied  by  the  law  from  the  relation  of  the  parties. 
In  the  latter  case,  the  concurrent  opinion  of  all  the 
writers  on  the  civil  law  is,  that  the  loss  must  be  equally 
borne,  and  the  profits  equally  divided  (b).  And  by 
the  law  of  England^  where  a  partnership  is  consti- 
tuted by  the  mere  act  of  trading  jointly,  each  of 
the  persons  so  trading,  though  liable  to  creditors  to 
the  whole  extent  of  the  losses,  is  only  responsible 
inter  se  for  his  own  aliquot  proportion  of  them  ;  and, 
with  respect  to  the  profits,  each  will  be  considered 
as  equally  interested  in  the  joint  concern,  unless  th^ 
contrary  be  made  to  appear.  There  is,  indeed,  a 
Jiisi  prius  decision,  in  which  it  seems  to  have  been 

(a)  Glassington  v.  Thwaites,  I  Sim.  and  Stu.  133. 

(b)  Et  quidem  si  nihil  de  partibus  lucri  et  damni  nominaiim  eonvenerit^  agwdes 
tciHcet  parte*  et  in  lucro  et  in  damno.spectaniur.  Quod  si  expressa  fuerint  partes^ 
Tub  servari  dchenU  Nee  cnim  unquum  dtihium  fuit^  quin  valcat  cmivcntio^  si  duo 
inter  se  pacti  sint,  tit  ad  unum  quidem  duce  paries  et  lucri  et  damni  pcrtineanty  ad 
aiium  tcrtta*     Instit.  lib.  3.  t.  26.  s.  1 . 
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assumed,  that  each  member  of  a  firm  is  not,  in  all 
cases  in  which  the  rights  of  the  partners  are  unde- 
fined, necessarijy  intitled  to  an  equal  share  of  the 
profits.     In  that  case,  a  father,  on  his  son's  coming 
of  age,  told  him  that  he  should  have  a  share  in  his 
business,  and  the  son  was  held  out  to  the  world  as 
a  partner,  and  acted,  in  that  capacity,  between  five 
and  six  years,  and  upon  an  issue,  out  of  Chancery, 
to  ascertain  the  son's  interest,  Lord  Ellenborottgh 
said,  that  he  was  not  to  be  presumed  to  be  entitled 
to  a  moiety,  on  account  of  the  indefinite  nature  of 
the  agreement,  but  left  it  to  the  jury  to  consider 
what  was  a  fair  proportion,  under  the  particular  cir- 
cumstances of  the  case  ;  and  the  jury  gave  the  son 
one  fourth  part  of  the  profits  (a).     But  Lord  Elden 
has  expressed  his  dissatisfaction  at  the  result  of  this 
issue,  observing,  that  he  had  no  conception  of  the 
principle  upon  which  a  jury,  on  the  footing  of  a 
quantum  meruit^  could  have  held  the  son  entitled  to 
a  quarter  share  only ;  for,  as  no  distinct  proportion 
was  ascertained,  by  force  of  any  express  contract 
between  the  parties,  they  must,  of  necessity,  have 
been  equal  partners,  if  partners  in  ariy  thing  (b). 
However,  articles  of  partnership  are,  in  most  cases, 
executed  at  the  time  the  partnership  is  constituted, 
and  they  are  capable  of  being  determined  legally 
by  their  expressive  form.     The  duties  and  obliga- 
tions, as  well  as  the  rights  of  the  partners  inter  se^ 
being  ascertained  and  defined  by  the  several  pro- 
visions contained  in  such  articles,  they  are  regulated, 
and  can  alone  be  enforced,  consistently  with  the 
terms  and  stipulations  agreed  upon.    With  reference 
to  their  own  individual  interests,  and  as  a  matter  of 
private  arrangement,  joint   traders  may  stipulate 
among  themselves  that  they  are  severally  to  be  re- 
sponsible only  for  their  own  losses  and  defaults,  or 
they  may  contract  for  any  specific  apportionment  of 
the  losses  in  their  discretion.    The  same  observation 

(a)  Peacock  \u  Peacock,  2  Campb.  45.  (ft)  S.  C.  lO'  Ves.  56. 
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applies  to  the  profits,  the  division  and  distribution  of 
which  is  more  peculiarly  the  object  of  compact  or 
agreement.  In  fact,  the  various  stipulations  and  pro- 
visions, relating  to  the  manner  in  which  the  business 
is  to  be  conducted,  the  space  of  time  for  which  the 
partnership  is  to  endure,  the  capital  each  is  to  bring 
into  the  trade,  the  proportion  in  which  the  profits 
and  loss  are  to  be  divided,  the  mode  agreed  upon 
for  settling  the  accounts,  together  with  the  various 
covenants  adapted  to  the  circumstances  of  each 
particular  case,  are  purely  and  entirely  the  subject 
of  personal  and  private  agreement  and  arrangement ; 
and,  in  whatever  way  they  may  ultimately  be  settled, 
they  cannot  be  impeached,  unless  they  interfere  with 
or  contravene  any  rule  or  principle  of  law.  But 
although,  where  a  partnership  has,  for  its  basis, 
written  articles,  the  different  provisions  of  which 
have  been  acted  upon  and  observed  by  the  partners, 
those  articles  are  to  be  regarded  as  supplying  the 
rule  by  which  to  determine  any  disagreement  be- 
tween them,  yet  the  subsequent  transactions  of  the 
partners  may  control  and  supersede  clauses  in  those 
articles,  or  may  furnish  evidence  of  a  new  agree- 
ment different  from  the  written  articles,  provided 
those  transactions  show  a  probability,  amounting 
almost  to  demonstration,  that  the  articles  were 
*  otherwise  intended  ;  for,  whatever  may  be  the  lan- 
guage of  a  partnership-deed,  the  dealings  and  trans- 
actions among  the  partners  may  be  such  as  to 
amount  to  distinct  evidence,  that  some  of  the  articles 
in  that  deed  were  waived  by  all  parties,  and  were 
not  to  be  considered  as  rules  which  should  regulate 
the  rights  and  duties  of  the  partners  {a). 

A  partnership  may  legally  subsist  as  between  in- 
dividuals and  the  world,  and  yet  not  as  between  the 
individuals  themselves.  For  the  former  purpose, 
appearing  as  partners,  or  participating  in  the  profits 


(a)  Geddes  t<.  Wallace,  2  Bligh,  270.>  and  see  Jackson  r.  Sedgwick,  1  Swanst. 
469. 
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of  a  trade,  is  sufficient ;  for  the  latter,  the  parties 
must  have  joint  shares  in  the  stock,  and  must  be 
jointly  interested  in  the  general  trade  or  the  par- 
ticular  adventure  {a).    Thus,  a  right  to  share  in  the 

f)rofits  of  a  particular  adventure  will  render  a  person 
iable  to  third  persons,  as  a  partner,  in  respect  of 
transactions  arising  out  of  the  particular  adventure 
in  the  profits  of  which  he  is  to  participate ;  but  still 
it  does  not  invest  him  with  the  character  of  partner 
inter  se,  nor  does  it  give  him  any  interest  in  the 
property  itself  which  is  the  subject-matter  of  the  ad- 
venture i  the  power  over  the  property  remains  in  the 
person  who  furnished  the  capital  with  which  it  was 
purchased  {b).  And,  notwithstanding  a  person,  who 
is  not.  in  fact  a  partner,  may  incur  the  responsibilities 
of  a  partner  to  those  who  are  unconnected  with  the 
firm,  it  does  not  follow  that  he  contracts  the  same 
responsibilities  as  between  himself  and  the  firm. 
For  although  a  joint  and  mutual  liability  necessarily 
attaches  upon,  and  results  from  a  co-partnership,  it  is 
not  a  consequence  that  it  necessarily  constitutes  one, 
or  that,  as  there  can  be  no  partnership  without  a  joint 
responsibility,  there  can  be  ho  joint  responsibility 
without  a  partnership.  Thus,  a  servant  or  manager, 
engaged  in  a  partnership  concern,  who  acts  as  one 
of  the  partners  in  the  partnership,  is  unquestionably 
apartner  with  respect  to  the  world,  and  liable  for  loss 
to  the  creditors  of  the  partnership,  yet  he  is  not  so 
liable  as  between  himself  and  his  employers.  Such 
a  partner  stands  distinguished  from  the  others  in 
the  nature  of  his  interest ;  he  is  one  capable  of 
being  dismissed  at  any  time,  and,  as  he  has  no  stock 
in  the  partnership,  he  consequently  can  exercise  no 
dominion  over  any  part  of  it.  It  would,  indeed,  be 
singular  if  he  were  to  be  held  responsible  in/er  se  ; 
because  if,  in  any  one  year,. his  proportion  of  a  loss 
amounted  to  a  sum  which  equalled  or  fell  short  of 
his  salary,  that  proportion  would  substantially  or 

(a)  Heskcth  t-.  Blanchard,  4  East,  141.        (6)  Smith  r.  Watson,  2  B.  and  C  401. 
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pro  tanto  extinguish  his  right  of  claiming  the  salary* 
Therefore,  in  a  case  which  was  recently  before  the 
House  of  Lords,  in  which  it  appeared  that  the  ap- 
pellant was  engaged  as  manager  of  the  Glasgow 
Glass-work  Company  at  an  annual  stipend,  and  that, 
for  the  purpose  of  creating  an  addition  to  his  sti- 
pend, and  thereby  of  securing  his  skill  and  industry, 
he  was  also  to  have  a  share  of  the  profits,  to  be  cal- 
culated according  to  a  proportion  of  capital  and 
stock  not  advanced  by  him,  but  assigned  by  way  of 
nominal  interest;  it  was  determined  that  he  was 
not  a  partner  subject  to  loss  in  account  with  the 
other  partners.  And  in  that  case  it  was  also  con- 
sidered that  the  manager  was  not  liable  for  loss, 
although  it  was  expressed  in  the  articles  of  partner- 
ship that  the  partners  (not  excepting  the  manager) 
were  to  be  subject  to  profit  and  losSy  and  although 
the  manager  signed  the  partnership  books,  joined  in 
securities  given  by  the  partnership,  and  in  most 
other  partnership  acts,  including  the  advertisement 
for  a  dissolution  ;  because  it  appeared,  from  the 
general  structure,  and  all  the  provisions  of  the  con- 
tract taken  and  construed  together,  as  well  as  from 
the  transactions  between  the  parties  and  the  conduct 
of  the  other  partners,  that  the  provision,  as  to  profit 
and  loss,  was  not  intended  to  apply  to  the  mana- 
ger (a). 

We  will  now  consider  what  constitutes  a  partner- 
ship, as  regards  persons  dealing  or  contracting  with 
parties  standing  in  the  relation  of  joint  traders ; 
and,  in  this  investigation,  the  question,  what  consti- 
tutes a  partnership  inter  se^  will  both  directly  and 
incidentally  arise.    But  it  may  be  premised,  that, 


(a)  Oeddes  v.  Wallace,  '2  Bligh»  270.  The  partnership  was  diasolTed  in 
1792,  and  no  demand  was  niade  of  the  losses  untU  1807,  although  in  the  inter- 
mediate time  the  parties  were  engaged  in  a  protracted  litigation,  which  furnished 
occasion  to  make  the  daim,  if  the  right  existed ;  and  it  was  decided  that  although 
the  partnership  articles  and  the  transactions  of  the  partners  might  have  supplied  un- 
equivocal proof  of  the  liability  of  the  manager  to  loss,  yet  that  the  laches  of  die  respon- 
dents woidd  have  so  weakened  and  destroyed  that  proof>  as  that  a  court  eould  not 
have  acted  upon  the  eSBxt  of  it.    Id.  ibid. 
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wherever  the  existence  of  a  partnership,  as  to  third 
persons^  is  established,  the  presumption  of  law  is, 
that  a  partnership  exists  between  the  parties  them- 
selves (b). 

The  question^  to  whom  the  character  and  de- 
nomination of  partner,  with  respect  to  third  persons, 
attaches,  will,  in  the  manner  we  propose  to  examine 
it,  admit  of  consideration  under  three  different  heads : 
In  the Jirst  place,  we  will  inquire  what  constitutes 
an  actual  ostensible  partner  ;  secondly^  what  satisfies 
the  appellation  of  a  secret  or  dormant  partner  ;  and 
thirdly^  we  will  state  what  is  sufficient  to  fix  upon  a 
party  the  character  of  a  nominal  partner.  An  actual 
ostensible  partner  is  a  party  who  not  only  partici- 
pates in  the  profits  and  contributes  to  the  losses, 
but  who  appears  and  exhibits  himself  to  the  world 
as  a  person  connected  with  the  partnership,  and  as 
forming  a  component  member  of  the  firm.  '  A  dor- 
mant partner  is  likewise  a  participant  in  the  profits 
and  a  contributor  to  the  losses  of  the  trade ;  but  his 
name  being  suppressed  and  concealed  from  the  firm, 
bis  interest  is  consequently  not  apparent.  A  no- 
minal partner  has  not  any  actual  interest  in  the 
trade  or  its  profits,  but,  by  allowing  his  name  to  be 
used,  he  holds  himself  out  to  the  world  as,  appa- 
rently, having  an  interest. 

An  actual  ostensible  partner,  qut  partner,  is  clearly 
answerable  for  the  debts  and  engagements  of  the 
partnership.  In  his  person  all  and  more  than  is 
necessary  to  entail  liability  is  concentrated.  He  is 
entitled  to  a  proportionate  share  in  the  distribution 
of  the  profits,  and  his  name  is  likewise,  with  his  owa 
consent,  introduced  as  composing  a  constituent  part 
of  the  firm.  Either  his  right  to  a  share  of  the 
profits,  or  the  permitted  exhibition  of  his  name  as 
partner,  would  be  sufficient  to  render  him  respon- 
sible. The  former  would  subject  him  to  liability, 
because  strangers  or  third  persons,  in  the  considera* 

(6)  t*eacock  v.  Peacock,  2  Campb.  46. 
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tion  of  the  law,  give  credit  and  trust  to  the  general 
profits  of  the  trade,  and  consequently  to  each  and 
all  of  the  persons  participating  or  concerned  in  the 
profits,  as  if  they  were  partners :  and  the  latter 
would  be  equally  effective  against  him  in  that  re- 
spect, since  third  persons,  dealing  with  the  firm, 
have  a  right  to  conclude  that  a  party  who,  by  his 
own  acts,  identifies  himself  with  the  partnership,  in 
the  character  of  partner,  does  actually  and  in  fact 
sustain  that  character  with  which  he  represents  him« 
self  to  be  clothed.  There  can  be  no  doubt,  indeed, 
but  that  such  a  person  fills  the  relation  of  partner 
with  respect  to  strangers.  We  will  therefore  pro- 
ceed to  examine  in  what  cases  a  party  partaking  of 
the  profits  of  a  trade,  but  whose  name  is  not  suffered 
to  appear  in  the  co-partnership  firm,  is  considered 
as  superinducing  a  liability  as  partner,  in  respect  to 
the  fulfilment  of  the  engagements  of  the  partner- 
ship. This  inquiry  will,  in  a  great  measure,  have 
for  its  object  the  ascertainment  of  what  consti- 
tutes a  dormant  partner,  since,  except  in  the  in- 
stance of  such  a  partner,  the  question  but  seldom 
arises. 

It  maybe  laid  down  as  a  clear  and  well-established 
principle  of  law,  founded  upon  reasons  of  policy, 
that  whoever  has  a  right  to  share  in  the  profits  of  a 
trade,  or  particular  adventure,  or  has  a  specific  in- 
terest in  the  profits  themselves^  as  profits,  becomes 
chargeable  as  a  partner  to  third  persons^  in  respect 
of  transactions  arising  out  of  the  trade  or  particular 
adventure,  in  the  profits  of  which  he  is  to  partici- 
pate (a).  The  reason  why  such  a  person  becomes, 
by  implication  and  operation  of  law,  clothed  with 
the  character  of  partner  is,  that  by  the  effect  of  the 
^eement  for  a  participation,  the  party  participant 
takes  from  the  creditors  a  part  of  that  fund,  which 


(a)  Metcalf  V.  Royal  Exdu  Am,  Company,  Bamard^  343.  Grace  v.  Smith,  3 
Blacks.  998.  Bx  parte  Hamper,  17  Ves.  404.  Ex  parte  Langdale,  18  Vcs.  301. 
Ex  parte  Gelliir,  1  Rose,  297.  Fromont  v,  Coupland,  2  Bingh.  170. 
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is  the  proper  security  to  them  for  the  satisfaction 
of  their  debts,  and  upon  which  they  rely  for  pay- 
ment [a).  Another  reason  assigned  for  subjecting  a 
dormant  partner  to  responsibility  is,  that  if  he  were 
exempted  he  would  receive  usurious  interest  for  his 
capital,  without  its  being  attended  with  any  risk  (A).  • 
The  general  principle  was  recognised  in  a  modem.* 
case,  where  an  agreement,  which  did  not  constitute 
a  partnership  between  the  parties  to  it,  was  never-' 
theless  held  to  subject  them  to  responsibility,  in  the 
character  of  partners,  to  third  persons.  In  that 
case  (c).  A.,  having  neither  money  nor  credit,  pro- 
p^^sed  to  B.,  that  if  he  would  order,. with  him,  cer- 
tain gooda  to  be  shipped  upon  an  adventure,  if  any 
profit  should  arise  from  them^  B.  should  have  one  half 
for  his  trouble  ;  and  B.  having  acceded  to  this  pro- 
position, it  was  decided  that  he  was  liable  as  a 
partner  to  creditors,  although  the  contract  did  not 
constitute  a  partnership  between  A.  and  B.,  but  was 
merely  an  agreement  for  a  compensation  for  trouble 
and  credit.  And  it  has  been  determined,  that  an 
agreement  between  a  merchant  and  a  broker,  that 
the  latter  should  purchase  goods  for  the  former, 
and,  in  lieu  of  brokerage,  should  receive  for  his 
trouble  a  certain  proportion  of  the  profits  arising 
from  the  sale,  and  should  bear  a  proportion  of  the 
losses,  did  not  vest  in  the  broker  any  share  in  the 
property  so  purchased,  or  in  the  proceeds  of  it, 
although  it  rendered  him  liable  as  a  partner  to  third 
persons  (rf).  The  same  principle  was  acted  upon  in 
another  case  (e).  There  a  merchant  in  London 
recommended  consignments  to  a  merchant  abroad, 
and  it  was  agreed,  that  the  commission  on  all  sales 
of  goods  recommended  by  one  house  to  the  other 
should  be  equally  divided,  without  allowing  any 
deduction  for  expenses ;   and  it  was  deterniined, 

(a>  Per  De  Grey^  C.  J.,  Grace  o.  Smith,  tupra,  {h)  Per  Lord  MantfieU^ 

Hoaie  V.  Dawes,  1   DougL  371.  (c)  Hesketh  v.  Blandiaid,  4  Eut,  143. 

(d)  Smith  V.  Wation,  2  B.  and  G.  401.  (e)  Cheap  v,  Cnmond,  4  B.  and  A, 

663. 
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that  as  this  was  a  participation  in  profit,  it  consti- 
tuted a  partnership  between  the  parties.  So,  where 
the  clerk  of  an  attorney,  living  in  a  town  distant 
from  the  residence  of  the  attorney,  transacted  busi- 
ness in  the  name  of  the  latter  for  his  own  benefit,  v.  v\ 
but  made  an  allowance  of  one  third  of  the  profit  to  J  ^ 
the  attorney,  by  way  of  remuneration  to  him  for  his 
occasional  superintendence  of  the  business,  Mr. 
Justice  Richardson  was  of  opinion,  that  such  a  divi- 
sion of  the  profits,  notwithstanding  its  illegality, 
amounted  to  a  partnership  (a).  Even  the  executors 
of  a  deceased  partner,  whose  names  are  not  added  to 
the  trade,  but  who  continue  his  share  of  the  pa^t- 
nership  property  in  the  concern,  for  the  benefit  of 
his  infant  child,  and  who,  on  a  division  of  the  profits 
and  loss,  carry  the  same  to  the  account  of  the  in- 
fant, and  take  no  part  of  the  profits  themselves,  are 
liable  as  dormant  partners,  because,  by  embarking 
the  property  in  trade  in  the  first  instance,  they  con- 
tract a  responsibility  in  a  court  of  law,  which  their 
subsequent  application  of  the  profits  to  purposes  not 
of  personal  benefit  cannot  vary  [b).  Nor  can  the 
responsibility  attaching  upon  a  participator  in  the 
profit  be  varied  or  altered  by  any  private  arrange- 
ment or  stipulation.  As  regards  his  own  individual 
interest,  with  reference  to  himself  and  his  co-part- 
ners, he  may  stipulate  and  provide  for  a  contracted 
responsibility ;  such  as,  that  he  is  not  to  be  liable 
for  losses,  or  that  he  is  merely  to  sustain  his  own,  or 
to  bear  only  a  proportionate  amount  of  the  losses ; 
but  a  stipulation  or  provision  of  such  a  description 
will  not,  in  any  manner,  afiect  or  limit  his  liability 
to  persons  dealing  with  the  firm.  The  covenant  or 
agreement  of  the  partners  <:annot  be  binding  upon 
their  creditors,  but  only  upon  themselves  (c).  In 
questions  with  third  persons,  as  was  remarked  by 

(a)  Hopldnson  v.  Smith,  t  Bingh.  13.  S.  C  7  B.  Moore,  3S7.  0>)  Wight, 

man  v.  Townroe,  1  Mau.  and  Sdw.  412.    See  also  jEj?  parte  Richardson,  Buck, 
W2,  421.  Co.  B.  L.  (7th  ed.)  74.  (c)  Wa»^  v.  CaiYcr,  2  JJ.  Bl.  «35. 

I/ord  Craven  c.  Widdows,  2  Oh.  Ca.  139. 
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Lord  Eldon  in  a  recent  case  (a\  no  stipulation  or 
secret  agreement  can  protect  a  party  from  loss,  be- 
cause the  law  itself,  to  the  right  of  receiving  the 
profits  of  the  trade,  annexes  a  responsibility  for  the 
losses.  Therefore,  where  two  ship  agents,  at  dif- 
ferent ports,  entered  into  an  agreement  to  share,  in 
certain  proportions,  the  profits  of  their  respective 
commissions  and  the  discount  on  the  bills  of  trades- 
men employed  by  them  in  repairing  the  ships  con- 
signed to  them,  and  the  agreement  provided,  that 
neither  should  be  answerable  for  the  acts  or  losses 
of  the  other,  but  each  for  his  own,  it  was  held,  that 
by  this  agreement  they  became  liable,  as  partners, 
to  all  persons  with  whom  either  contracted  in  his 
character  of  ship  agent  (A).  And  this  legal  respon- 
sibility is  not  to  be  measured  or  computed  by  the 
extent  of  each  partner's  interest  in  the  concern, 
since,  whatever  the  share  of  the  profits  to  which  he 
is  entitled  may  be,  how  great  soever  the  inequality 
between  the  stipulated  profit  he  may  derive  and  the 
loss  he  will  sustain,  if  subjected  to  general  responsi- 
bility, it  is  immaterial  to  those  who  deal  with  the 
partnership,  notwithstanding  that  a  limited  and  con- 
tracted liability  may  properly  form  matter  of  private 
regulation  amongst  the  partners  themselves.  In 
many  parts  o^  Europe j  partnerships,  restrictive  as  to 
liability,  are  admitted,  provided  tney  are  entered  on 
a  register ;  but  the  law  of  England  is  otherwise,  the 
rule  being,  that  if  a  partner  shares  in  advantages, 
he  also  shares  in  all  disadvantages  (c).  As  between 
the  members  of  a  firm  and  the  persons  having  claims 
upon  it,  each  individual  member  is  answerable,  m 
solidOi  for  the  amount  of  the  whole  of  the  debts 
contracted  by  the  partnership,  without  reference 
either  to  the  extent  of  his  own  separate  beneficial 
interest  in  the  concern,  or  to  any  private  arrange- 
ment or  agreement  that  may  exist  between  himself 
and  his  co-partners,  stipulating  for  a  restricted  re- 

(fl)  Ex  parte  Hamper,  17  Vei.  412.  (ft)  Waugh  v.  Carver,  2  H.  BL  2S5. 

(r)  Per  Lord  Laughborou^^  Coope  v.  'Eyre,  1  H.  Bl.  37. 
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spoQsibiIity((2).  And  upon  this  principle  the  mem- 
bers of  an  unincorporated  company  or  society  are 
liable  to  third  persons,  as  general  partners  in  the  un- 
dertaking for  which  the  company  or  society  is  form- 
ed (&)•  Those  who  have  the  management  are,  it  is 
true^  answerable  to  the  whole  extent  of  their  engage- 
ments^ but  even  as  between  them  and  the  members 
of  the  society,  each  individual  member  is  liable  to  a 
contribution  for  what  they  may  have  paid  (c). 

A  distinction,  however,  prevails  between  an  in- 
terest in  the  profits  themselves,  as  profits,  and  the 
payment  of  a  given  sum  of  money,  in  proportion  to 
a  given  quantum  of  the  profits,  as  the  reward  of,  and 
as  a  compensation  for  labour.  For  instance,  a 
remuneration  made  to  a  traveller  or  other  clerk  or 
agent  by  a  portion  of  the  sums  received  by  or  for 
his  master  or  principal,  in  lieu  of  a  fixed  salary,  does 
not  subject  the  traveller,  clerk,  or  agent  to  liability 
as  a  partner;  such  remuneration  being  merely  a 
mode  of  payment  adopted  to  increase  or  secure  ex- 
ertion. So  a  factor  receiving  for  his  commission  a 
per  centage  on  the  amount  of  the  price  of  the  goods 
sold  by  him,  instead  of  a  certain  sum,  proportioned 
to  the  quantity  of  the  goods  sold,  does  not  thereby 
become  a  partner  {d).  Neither  is  a  person  who  re- 
ceives from  a  trader  an  agreed  sum  in  respect  of 
goods  sold  by  his  recommendation,  as  one  shilling 
per  chaldron  on  coals  or  the  like,  to  be  considered 
a  partner ;  for,  there,  there  is  no  mutuality,  such  a 
case  resembling  a  payment  made  to  an  agent  for 
procuring  orders,  and  having  no  distinct  reference, 
in  the  terms  of  the  agreement,  to  any  particular 
coals  purchased  by  the  coal-merchant  for  resale, 
upon  which  a  third  person  may  become  a  creditor  of 
the  coal-merchant  (e).    This  distinction  was  noticed 

(a)  "Rjex,  V.  Dodd,  9  Bast,  527.  Rice  v.  Shute,  5  Barr.  261 1 .  Abbot  v.  Smith, 
2  W.  Bladci.  947.  Wri^t  v.  Hunter,  1  East^  2a  Doddington  v.  Hallet,  1  Ves. 
sen.  497.  (6)  Rex  v.  Dodd.  9  East,  687.    Per  Lord  Eldon^  Carlen  v.  Drury, 

I  Ves.  and  Bea.  1 57,  and  Kinder  v.  Taylor,  MSS.  (c)  Carlen  v.  Druir, 

wuprtL  (d)  Dixon  v.  Cooper,  3  Wils.  4a  (e)  Cheap  r.  Cramood,  4  B. 

and  A.  67O. 
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with  regret  by  Lord  Eldon  in  a  recent  case  (a),  in 
which  his  lordship  expressed  himself  in  the  fol- 
lowing manner :  "  The  cases  have  gone  farther  to 
this  nicety,  upon  a  distinction  so  thin,  that  I  cannot 
state  it  as  established  upon  due  consideration,  that 
if  a  trader  agrees  to  pay  another  person,  for  his  la- 
hour  in  the  concern,  a  sum  of  money,  even  in  pro- 
portion to  the  profits,  equal  to  a  certain  share,  that 
will  not  make  him  a  partner  ;  but  if  he  has  a  spe- 
cific interest  in  the  profits  themselves,  as  profits,  he 
is  a  partner.  It  is  clearly  settled,  though  I  regret 
it,  that  if  a  man  stipulates,  that,  as  the  reward  of  his 
labour,  he  shall  have,  not  a  specific  interest  in  the 
business,  but  a  given  sum  of  money,  even  in  pro- 
portion to  a  given  quantum  of  the  profits,  that  will 
not  make  him  a  partner ;  but  if  he  agrees  for  a  part 
of  the  profits,  as  such,  giving  him  a  right  to  an  ac- 
count, though  having  no  property  in  the  capital,  he 
is,  as  to  third  persons,  a  partner/'  And  in  a  still 
later  case  (ft),  the  same  very  learned  lord  is  reported 
thus  to  have  observed:  "  It  is  impossible  to  say,  as 
to  third  persons,  they  are  not  partners ;  the  ground 
being  settled,  that  if  a  man,  as  a  reward  for  his 
labour^  chooses  to  stipulate  for  an  interest  in  the 
profits  of  a  business  instead  of  a  certain  sum  pro- 
portioned to  those  profits,  he  is,  as  to  third  persons, 
a  partner,  and  no  arrangement  between  the  parties 
themselves  can  prevent  it.'*  Having  alluded  to  the 
opinion  entertained  by  Lord  Eldon  of  this  refined, 
but  known  distinction,  it  will  not  be  improper  now 
to  advert  to  the  decisions  by  which  that  distinction 
has  been  settled  and  established.  In  the  first  case 
on  the  subject  (c),  a  broker  was  employed  to  sell 
goods,  under  an  agreement,  that  he  was  to  have  for 
his  own  profit,  whatever  he  could  obtain  upon  the 
sales  beyond  a  stated  sum,  as  a  reward  for  his  trou- 
ble;  and  it  was  held,  that  the  broker  was  not  a 

(a)  Ex  parte  Hamper,  17  Ves.  404.  (b)  Ex  parte  RowlaodBon,  1  R(»e, 

89*     See  also  Ex  parte  Watson,  19  Ves.  461.  (c)  Benjamin  v.  PorteaB»  2 

H.BL590. 
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partner  with  the  owner  of  the  goods,  nor  did  such 
an  agreement  constitute  a  liabihty  in  that  capacity 
to  third  persons.  In  another  case  (a),  the  proprietor 
of  a  lighter  agreed  with  a  person  who  worked  the 
lighter,  that,  in  consideration  of  working  her,  the 
latter  should  receive  one  half  of  the  gross  earnings 
for  his  labour;  and  it  was  ruled  by  Lord  Ellm- 
borough,  that  such  an  agreement  did  not  constitute 
a  partnership,  it  being  merely  a  mode  of  paying 
wages  for  labour;  but  that  it  would  have  been 
otherwise  had  the  agreement  been,  that  the  two 
were  to  share  the  projits  arising  from  the  working 
the  lighter.  The  same  principle  was  acted  upon  in 
the  case  of  Wish  v.  Small  (6),  where  an  agreement 
between  two  persons  for  a  division  of  the  net  profits 
arising  on  a  sale  of  cattle  was  considered  as  a  me^ 
thod  adopted  by  the  one  for  payment  to  the  other 
of  the  price  of  their  pasturage.  There  the  pro- 
prietor of  cattle  agreed  with  a  grazier  that  the 
cattle  should  be  depastured  upon  his  land,  and  that, 
after  being  fattened,  the  latter  should,  as  a  remune- 
ration, receive  one-half  of  what  the  cattle  sold  for 
above  a  certain  sum,  which  was  their  estimated  va- 
lue ;  and  it  was  held  by  Mr.  Baron  Thomson,  that 
this  was  merely  a  mode  of  paying  for  the  pasture, 
and  that  it  did  not  create  a  partnership  between  the 
parties.  And  Mr.  Justice  Holroyd  has  held,  that 
an  agreement,  between  a  broker  and  a  third  person, 
that  the  latter  should  have  onehalf  of  the  commission, 
claimable  by  the  former  for  brokerage,  on  effecting 
policies  of  insurance,  did  not  constitute  a  partner- 
ship,  but  was  a  mere  subcontract  (c).  In  another 
case  (d)  on  this  subject,  it  was  determined  by  the 
Court  of  Common  Pleas,  that  an  agent  who  has  no 
interest  in  the  capital,  but  who  is  paid  by  a  pro- 
portion of  the  pronts  of  an  adventure,  has  not  such 

(a)  Dry  v,  Boswell,  1  Camp.  329.    See  abo  Wilkinson  v.  Frazier,  4  Esp.  N.  P. 
C  182.  (ft)  1  Camp.  331,  in  not,  (c)  Gibbons  v.  Wikox,  2  Staik,  N. 

P.  C.  45.    And  see  Muirhead  v.  Salter,  cited  4  B.  and  A.  6(77-  {d)  Meyci 

V,  Sharpe,  5  Taunt.  74. 
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an  interest  in  the  goods  themselves,  or  the  profits 
specifically,  as  to  render  him  liable,  jointly  with  the 
owners,  to  third  persons.  Such  are  the  cases  esta- 
blishing that  distinction,  the  existence  of  which  is 
deplored  by  the  learned  and  noble  lord  to  whose 
opinion  we  have  already  adverted;  a  distinction 
which  may  justly  be  open  to  the  observation,  of  not 
having  been  established  "upon  due  consideration/' 
It  does  not  seem  to  be  perfectly  in  unison  with  the 
principle  upon  which  every  person  having  an  actual 
and  determinate  interest  in  the  profits  is  amenable 
to  the  joint  creditors.  Such  a  person,  as  we  have 
seen,  superinduces  a  liability,  because,  by  abstract- 
ing a  portion  of  the  profits,  he  is  depriving  the  cre- 
ditors of  a  part  of  the  fund,  which  they  naturally 
regard  as  that  out  of  which  their  demands  are  to 
be  discharged.  The  same  reason  might,  it  is  ap- 
prehended, be  assigned  with  equal  force  in  the 
case  of  a  person,  the  wages  of  whose  labour  are  paid 
by  a  sum  proportioned  to  a  given  quantum  of  the 
profits.  Nominally,  indeed,  there  is  a  discrepancy 
between  the  two  cases,  but  in  what  the  substantial 
difference  consists  it  is  not  easy  to  determine.  The 
distinction,  however,  has  so  long  prevailed,  and  has 
obtained  successively  the  sanction  and  support  of 
so  many  learned  and  enlightened  judges,  that  it 
would  be  presumptuous  to  canvass  or  question  its 
propriety. 

A  retiring  partner,  who  receives  an  annuity  fairly 
proportioned  to  the  interest  he  possessed  in  the  pro- 
fits and  the  goodwill,  at  the  time  of  his  secession 
from  the  partnership,  is  absolved  from  continued 
responsibility  to  third  persons  (a),  provided  the  fact 
of  his  retirement  is  sufficiently  promulgated  to  the 
world  (4).  From  the  judgment  of  Lord  Ch.  J.  Eyre 
in  a  celebrated  case  (c),  it  seems  that  great  judge,  at 
one  time,  entertained  a  doubt  upon  this  question;  but 

(a)  Young  V.  Axtell.  cited  in  Waugh  w.  Carver,  2  H.  Bl.  2i2.  (h)  Parkin 

V,  CaTTUtlieia,  ;i  Esp.  N.  P.  C.  2^8.     Gorham  r.  I'hoiupson,  Peeke'b  N.  P.  C.  42. 
Goodc  r.  Harrison,  3  B.  and  A. 1 57.  (c)  Waugh  v.  Carver,  nupra. 
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that  doubt  was^  according  to  his  own  statement,  af- 
terwards completely  removed.  His  lordship  is  re- 
ported thus  to  have  expressed  himself:  "  This  case 
has  been  extremely  well  argued,  and  the  discussion 
of  it  has  enabled  me  to  make  up  my  mind,  and  re- 
moved the  only  difficulty  I  felt ;  which  was,  whe- 
ther, by  construing  this  to  be  a  partnership,  we 
should  not  determine,  that  if  there  was  an  annuity 
granted  out  of  a  banking  house  to  the  widow,  for 
instance,  of  a  deceased  partner,  it  would  make  her 
liable  to  the  debts  of  the  house,  and  involve  her  in 
a  bankruptcy?  But  I  think  this  case  will  not  lead  to 
that  consequence."  However,  notwithstanding  a 
fair  equivalent  annual  payment,  in  lieu  of  the  interest 
actually  existing  in  a  partner  at  the  time  of  his 
withdrawing  himself  from  the  firm,  will  not  render 
him  liable  to  demands  against  the  partnership,  on 
the  ground  of  the  benefit  he  derives,  yet  if  he  still 
continue  to  participate  in  the  profits,  the  mere  cir- 
cumstance of  his  having  withdrawn  his  name  will 
not  protect  him  from  responsibility.  Such  a  person, 
although  virtually  and  apparently  he  has  renounced 
the  partnership,  continues  to  possess  an  actual  and 
beneficial  interest  in  it  and  its  profits,  in  the  cha- 
racter of  dormant  partner,  and  consequently  cannot 
avail  himself  of  his  nominal  retirement,  as  afibrding 
him  an  exemption  from  continued  liability  {a).  And 
to  discharge  him  in  the  capacity  of  annuitant  simply, 
the  profits  of  the  trade  must  only  be  relied  upon,  as 
a  fund  for  payment  of  the  annuity  (4),  which,  to 
have  the  effect  of  exoneration,  must  be  certain  and 
defined.  If  it  be  casual,  indefinite,  and  depending 
on  the  accidents  of  trade,  the  original  liability  is  not 
extinguished,  because  there  is  not  a  complete  ex- 
tinction of  interest  in  the  profits  (c).  Therefore  (rf), 
where  a  partnership  for  seven  years  was  terminated 

(a)  Ghnoe  v.  Smith,  2  Blacks.  99B.  Leveck  r.  Shafloe,  2  Esp.  N.  P.  a  468. 

(6)  Per  De  Grey^  C.  J^  Grace  v.  Smith,  supra,  (r)  Per  Blackrtonc^  J.,  Id. 

Ibid.     Young  v.  AxtcU,  dtcd  2  H.  Bl.  242.  (d)  Bloxham  v.  Pcll,  cited  in 

Grace  V.  Smith,  »upra. 
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at  tiie  end  of  one  year,  and  the  partner  continuing 
in  the  business  gave  to  the  retiring  partner  a  bond 
for  the  capital  which  the  latter  brought  into  the 
trade,  with  legal  interest,  and  agreed  to  give  him  an 
annuity  of  two  hundred  pounds  for  six  years,  if  the 
remaining  partner  so  long  lived,  as  and  in  lieu  of  his 
share  of  the  profits,  and  the  retiring  partner  was  to 
have  at  all  times  an  undisturbed  right  of  inspecting 
the  books ;  it  was  held  by  Lord  Mansfield  that  this 
continued  his  connexion  as  a  partner ;  the  annuity 
being  casual,  as  depending  on  the  life  of  the  grantor, 
and  the  liberty  to  inspect  the  books,  which  was  re- 
served to  the  seceding  partner,  being  in  fact  the 
right  of  a  partner,  and  evincing  that  he  was  not 
wholly  uninterested  in  the  profits.  And  where  a 
retiring  partner  assigned  all  his  interest  in  the  con- 
cern to  two  of  the  continuing  partners,  upon  trust 
to  pay  him  an  annuity  for  his  life,  subject  to  abate- 
ment or  enlargement  with  the  fluctuation  of  the 
prpfits  of  the  trade.  Lord  Eldon  held  that  the  part- 
nership, with  reference  to  creditors,  was  not  deter- 
mined (a).  Even  a  reservation  by  a  retiring  partner 
of  a  contingent  interest  in  the  concern  will,  it  seems, 
prevent  the  effectual  determination  of  the  partner- 
ship, quoad  third  persons.  Thus,  where  a  father  on 
retiring  from  business  assigned  all  his  share  in  the 
concern  to  his  copartners  upon  trust  for  his  infant 
children,  in  such  shares  as  he  should  appoint,  and 
in  default  of  appointment  upon  trust  for  the  children, 
to  be  divided  amongst  them  when  the  youngest 
should  attain  ,the  age  of  majority,  it  was  held  that 
the  contingent  interest  the  father  had  in  the  share 
so  assigned,  depending  upon  the  death  of  any  of  the 
children  under  age,  was  such  an  interest  reserved  by 
him  in  the  concern,  as,  with  respect  to  creditors, 
prevented  the  determination  of  the  partnership  (Jb). 
The  original  responsibility  would  likewise  exist  in  a 
case  where  the  retiring  partner  is  not  only  to  receive 

(a)  //*  ff  G>lbcck,  Buck.  48.  ih)  Ul.  Ibitl. 
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an  annuity,  but  likewise  a  per  centage  upon  all  sales 
to  old  customers,  and  to  new  customers  by  him  re* 
commended  {ci).  But  where  a  partner  declining 
business  allows  his  capital  to  remain  in  the  hands  of 
his  copartner  at  legal  interest,  and  he  is  to  receive 
in  addition  a  stipulated  annuity  for  a  stated  term  of 
years,  it  does  not  operate  as  a  continuance  of  the 
partnership.  This  question  was  agitated  in  a  leading 
case  on  this  subject  (6),  in  which  the  jury  found 
that  a  loan,  upon  such  terms,  did  not  create  a  secret 
constructive  partnership  ;  and  the  court,  on  applica- 
tion being  made  to  it  for  the  purpose,  refused  to 
,disturb  the  verdict. 

Having  seen  in  what  cases  a  dormant  partner  con- 
tracts, and  an  outgoing  partner  continues  his  respon- 
sibility to  third  persons,  we  will  now  consider  what 
renders  a  party  answerable  to  creditors  in  the  capa- 
city of  a  nominal  partner.  In  the  instances  which 
have  already  been  reviewed,  the  responsibility  incur- 
red by  the  parties  is  either  wholly,  or  partially, 
counterbalanced,  when  it  is  enforced,  by  the  right  of 
participation  in  the  profit.  However,  to  fix  upon  a 
person  the  character  of  partner,  and  to  burthen  him 
with  its  consequences,  it  is  not  necessarily  essential 
that  he  should  derive  any  profit  or  advantage  from 
the  concern  ;  if  he  have  an  apparent  interest  it  is 
sufficient,  although  he  does  not  reap  any  actual 
benefit.  A  man  may  contract  the  liability  of,  and 
be  sued  as,  a  partner,  who  never  was  in  reality  a 
partner  (c).  For  instance,  a  person  who  is  not  in- 
terested in  the  capital  embarked  in  the  trade  or  in 
its  profits  may  be  responsible  as  a  partner,  if,  by 
lending  his  name,  he  hold  himself  out  to  the  world 
as  being  a  partner  (d).  So,  a  petson  who  retires 
from  a  house  of  trade,  and  suffers  his  name  to  con- 


(a)  Toung  v.  Axtell,  tupra,         (6)  Grace  v.  Smith,  2  Blackst.  998.  (c)  Per 

Ahhottt  C  X,  Goode  v,  Harruon,  5  B.  and  A.  156.  {d)  Per  Lord  Eldom^  ex 

fiarte  Langdkle,  18  Ves.  301.  Young  v.  Axtcll»  cited  2  II.  Bl.  242.  Guidon  r. 
Robflon,  2  Camp.  S02.  Parsons  v.  Crosby,  5  £&p.  N.  P.  C.  199-  M*Iver  v.  Hum- 
ble,  1 6  East,  174. 
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tinue  in  the  firm,  after  he  has  ceased  to  be  an  actual 
partner,  is  liable  to  the  world  as  a  partner,  although 
the  property  belongs  entirely  to  other  persons  (a). 
And  the  manager  or  servant  of  a  partnership  con- 
cern, who  acts  as  one  of  the  partners  in  the  partner- 
ship, stands  in  the  relation  or  a  partner  with  respect 
to  third  persons  (6).  It  is  the  permitted  use  of  the 
name  which  makes  such  a  person  liable,  as  one  of 
those  by  and  to  whom  every  thing  is  bought  and 
sold  (c).  The  principle  upon  which  persons  suffer* 
ing  their  names  to  be  used  as  partners  subject  them- 
selves  to  responsibility  has  been  ably  stated  by  Lord 
Ch.  J.  Eyre^  in  his  judgment  on  a  case  which  we 
have  already  had  occasion  frequently  to  notice  (rf). 
"  Now  a  case,*'  said  that  learned  Judge,  "  may  be 
stated,  in  which  it  is  the  clear  sense  of  the  parties 
to  the  contract,  that  they  shall  not  be  partners ; 
that  A.  is  to  contribute  neither  labour  nor  money, 
and,  to  go  still  farther,  not  to  receive  any  profits* 
But,  if  he  will  lend  his  name  as  a  partner,  he  be- 
comes, as  against  all  the  rest  of  the  world,  a  partner, 
not  upon  the  grounds  of  the  real  transaction  between 
them,  but  upon  principles  of  general  policy,  to  pre- 
vent the  frauds  to  which  creditors  would  be  liable, 
if  they  were  to  suppose  they  lent  their  money  upon 
the  apparent  credit  of  three  or  four  persons,  when  in 
fact  they  lent  it  only  to  two  of  them,  to  whom, 
without  the  others,  they  would  have  lent  nothing/' 
The  liability  of  nominal  partners  results  solely  from 
their  holding  themselves  out  as  partners,  or  suffer- 
ing their  names  to  be  used  as  members  of  the  firm; 
and  as  they  thereby  give  a  false  appearance  of  sub- 
stance to  the  concern,  it  is  but  equitable  that  they 
should  make  it  good.  Therefore,  where  parties  are 
not  in  point  of  fact  partners  in  trade,  yet  if  one  so 
represents  himself,  and  by  that  means  gets  credit  for 
goods  for  the  other,  both  are  to  be  considered  and 

(a)  Per  Beat,  J.  Smith  r.  WaUon,  2  B.  and  C.  411.  (A)  Geddes  v.  Wal- 

lace, 2  Bligh,  270.  (c)  Ex  parte  Watson,  19  Vcs.  461.  (<i)  Waugh 

V,  Carver.  '2  H.  Bl.  235. 
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treated  as  partners  (a).  And  to  create  responsibility 
as  a  nominal  partner,  the  allowed  use  of  the  name 
on  bills  of  parcels  used  by  the  firm  seems  to  be  suf- 
ficient (J),  notwithstanding  that  the  creditor  was 
originally  ignorant  of  the  introduction  of  the  name(c). 
In  a  late  case  (rf)  in  which  one  person,  for  the  pur- 
pose of  counteracting  a  report  that  a  partnership 
existed  between  him  and  another,  causea  an  adver* 
tisement  to  be  inserted  in  the  Gazette,  notifying  a 
dissolution.  Lord  Eldon  refused  to  decide  the  ques- 
tion of  partnership,  but  directed  an  issue  to  try  it. 
However,  to  render  a  person  responsible  as  a  nomi- 
nal partner,  positive  consent,  or  at  least  a  knowledge 
by  him  of  the  assumption  of  his  name,  from  which 
his  acquiescence  will  be  inferred,  must  be  shown  {e). 
Without  actual  concurrence  or  passive  privity,  which 
conclusively  affords  a  presumption  of  acquiescence, 
he  does  not  become  a  partner  in  the  fraud  practised 
upon  the  creditors  by  the  improper  use  of  his  name, 
and  he  cannot  therefore  be  made  to  suffer  for  the 
acts  of  others  of  which  he  is  not  conscious,  and  to 
which  he  is  not  privy.  On  this  principle  it  has  been 
held(y*),  that  the  unauthorised  use  of  the  name  of  a 
seceding  partner,  after  ample  notice  has  been  given 
of  his  having  withdrawn  from  the  partnership,  does 
not  induce  an  obligation  upon  him  to  fulfil  contracts 
improperly  entered  into  by  the  old  firm  in  his  name, 
jointly  with  their  own,  because  it  is  not  essential  to  his 
protection  that  he  should  apply  to  a  court  of  equity 
for  an  injunction  to  restrain  the  remaining  partners 
from  using  the  style  of  the  old  firm.  And  it  has 
been  decided  that  a  man  cannot  be  liable  as  a  part- 
ner, where  there  has  not  either  been  a  contract  be- 
twefen  him  and  the  ostensible  person  to  share  jointly 
in  the  profits  and  loss,  nor  has  he  permitted  the 
other  to  make  use  of  his  credit,  and  to  hold  him 


(a)  Per  Lord  Kenyan^  Oe  Berkom  v.  Smith,  1  Esp.  N.  P.  C.  29.        (b)  Young 
V.  Axtell,  supra,  (c)  Id.  Ibid.  {d)  Ex  parte  Matthews,  3  Ves.  and  Ben. 

125.  {c)  Guidon  v.  Robflon,  Camp.  302.  (/)  Newsome  v.  Coles,  2 

Camp.  6 17. 
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out  as  one  jointly  liable  (^).  .  It  remains  to  be  ob- 
served, that  persons,  who  appear  to  the  world  as 
partners,  may  not  only  lawfully  stipulate  among 
themselves  that  some  of  them  shall  not  participate 
in  the  profit  and  loss,  and  therefore  shall  not  con- 
tract the  liability  of  partners,  but  it  seems  that  those, 
who  are  excluded  from  participation,  will  not  be  re- 
sponsible, in  the  character  of  partners,  to  such  claim- 
ants upon  the  firm  as  are  apprized  of  the  stipu- 
lation (A). 

Where  a  contract  is  entered  into  by  parties  which, 
in  its  nature  and  conditions,  is  immoral,  or  in  viola- 
tion of  the  general  laws  of  public  policy,  such  as 
being  affected  by  usury,  it  does  not  amount  to  a 
partnership  contract  within  the  legal  principles  esta- 
blished respecting  joint  traders,  and  the  parties  them- 
selves are  not  legally  bound  by  it.  For  instance,  an 
agreement  purporting  to  be,  or  assuming  the  shape 
of  a  partnership  in  trade,  contracted  for  a  l^ingle 
dealing,  according  to  which  one  of  the  partners  ad- 
vanced a  sum  of  money  for  the  purchase  of  particu- 
lar goods,  stipulating  at  the  same  time  to  have  one 
half  of  the  profits  upon  a  resale  of  such  goods,  which 
profits  exceeded  five  per  cent.,  and  ihe  principal  sum 
lent  was  not  risked,  was  held  to  be  unconscionable 
and  consequently  not  binding  (c).  So,  if  the  bor- 
rower of  money  give  a  bond  for  the  principal  and 
interest  at  five  per  cent,  and,  at  the  same  time, 
covenant  to  pay  to  the  lender  a  certain  portion  of 
the  profits  of  a  trade  carried  on  by  him,  this  is  an 
usurious  contract,  and  the  obligee  cannot  recover 
upon  the  bond  (cf)  j  for,  in  such  an  agreement,  pro- 
vision being  made  to  receive  the  profits  only,  and 
not  to  engage  for  the  losses  of  a  trade,  it  is  contrary 
to  the  principle  upon  which  the  partnership  contract 
must  be  founded,  namely,  reciprocal  risks  and  ad- 
vantages, and  must  consequently  be  deemed  a  con- 

(a)  Hoarc  v.  Dawes,  Dougl.  371.  (6)Aldenon  r.  Pope,  1  Camp.  408. 

(<•)  Jcstons  r.  Brooke,  Cowp.  793.  {d)  Morse  v,  Wilson,  4  T.  R.  353. 
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tract  not  having  operation  as  between  the  parties. 
If,  however,  a  bonajide  partnership  is  entered  into, 
an  advance  of  money,  on  whatever  terms,  in  order  to 
carry  on  the  business,  cannot  be  considered  as  a 
loan ;  and  if  there  be  not  a  loan  the  contract  is  not 
affected  by  usury.  Therefore  where  A.  and  B.  by 
deed  covenanted  to  become  partners  as  army 
clothiers,  for  ten  years,  and  that  A.  should  advance 
<£20,000  as  part  of  the  capital  for  carrying  on  the 
business,  and  that  B.  should  find  a  like  sum ;  that  A. 
during  the  continuance  of  the  partnership,  should 
have  out  of  the  profits,  if  sufficient,  or,  if  not,  out  of 
the  capital,  J62000  yearly  for  his  share  of  the  profits. 
B.  then  covenanted  that,  on  the  determination  of  the 
partnership  by  effiision  of  time,  the  sum  of  ^20,000 
should  be  repaid  to  A. ;  and  that  B.  should  guarantee 
all  debts  and  pay  all  losses.  In  an  action  brought 
upon  the  deed  to  recover  the  .£20,000  at  the  expira- 
tion of  the  ten  years,  B.  pleaded  that  the  deed  was 
executed  by  way  of  shift,  in  pursuance  of  an  usurious 
agreement^}  but  that  plea,  upon  issue  joined,  being 
negatived  by  the  verdict  of  a  jury,  the  Court  of  Com- 
mon Pleas,  and  afterwards  the  Court  of  King's 
Bench,  on  error,  held,  that,  after  that  finding,  the 
deed  must  be  taken  to  disclose  the  real  intention  of 
the  parties,  and  that  it  was  not,  therefore,  void  upon 
the  ground  of  usury  (a).  And  if  the  lender  agree 
to  share  the  losses  of  the  concern,  a  loan  for  more 
than  five  per  cent,  has  been  held  not  to  be  usurious, 
on  the  ground  that  a  partnership  is  established  be- 
tween the  parties  (i). 

Although  the  general  right  which  any  number  of 
individuals  possess  of  associating  themselves  together 
for  the  purpose  of  carr3dng  on  any  lawful  trade  or 
business  is  unquestionable,  yet  restraints  have,  in 
various  instances,  been  imposed  by  the  legislature 
upon  such  a  right.     In  the  business  of  bankers,  for 


{a)  Enderby  v.  Gilpin,  5  B.  Moore,  571.  S.  C.  5  Btm.  and  Aid.  954« 
ib)  Morrisset  v.  Kiog,  2  Burr.  S9l« 
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the  purpose  of  securing  to  the  Bank  of  England  ex- 
clusively the  privilege  of  banking,  it  has  been  de- 
clared  by  the  Bank  acts  (a)  to  be  unlawful  for  any 
body  corporate,  or  for  any  other  persons,  in  cove- 
nants or  partnership  in  England^  consisting  of  more 
than  six  persons,  except  the  Bank  of  England,  to 
borrow,  owe,  or  take  up  any  sum  of  money  on  their 
bills  or  notes  payable  on  demand,  or  at  any  less  time 
than  six  months  from  the  time  of  borrowing.  In 
expounding  these  statutes,  it  has  been  ruled,  that  a 
promissory  note  issued  by  a  commercial  company, 
consisting  of  more  than  six  persons,  who  are  not 
bankers,  is  not  within  the  prohibition  (6).  But  a 
corporation,  not  established  for  trading  purposes^ 
cannot  become  acceptors  of  a  bill  of  exchange  pay- 
able at  a  less  period  than  six  months  from  its  date, 
such  a  case  being  a  direct  infringement  on  the  rights 
of  the  Bank  of  England(€);  unless,  indeed,  the  act 
of  parliament  by  which  the  corporation  is  created 
expressly  authorises  and  empowers  it  to  become  a 
party  to  negotiable  securities  (e/)*  And  even  in  the 
latter  case,  if  the  corporation  is  empowered  to  raise 
money  by  notes  for  a  special  purpose  only,  yet  if  it 
issue  notes  at  less  than  six  months'  date,  without 
stating  therein  that  they  were  given  for  that  purpose, 
the  corporation  may  resist  payment,  on  the  ground 
that  they  were  given  for  another  purpose ;  and  this 
will  be  a  defence  even  against  an  innocent  in- 
dorsee (e).  And  with  the  view  of  suppressing  so^ 
cieties  amongst  coal  buyers,  and  thereby  of  keeping 
the  coal  trade  open  and  free,  a  partnership  composed 
of  more  than  five  persons  for  the  purchasing  of  coals 
for  sale,  or  for  making  regulations  with  respect  to 
the  manner  of  carrying  on  the  trade,  is,  by  a  legis- 
lative provision  (y),  rendered  illegal,  and  is  to  be 

(a)  6  Aimf  c.  22.  8.  9.  7  Add,  c  7.  8.  61.  3  Geo.  1 .  c.  8. 6.  44.  15  Geo.  2.  c.  13. 
8.  5.  21  Geo.  3.  c.  60.  8.  12.  (h)  Wigan  v.  Fowler,  1  Stark.  N.  P.  C.  459. 

(c)  BroughtoD  V.  Ftojpneion  of  Manchester  and  Sallbrd  Water  Works,  3  Bam. 
and  Aid.  1.  (iQ  Slark  v.  Highgate  Archway  Company,  5  Taunt.  792.    Mur- 

ray V.  East  India  Company,  5  Bnn.  and  Aid.  204.  (e)  Slack  v,  Highgate 

Archway  Company,  supra,  (/)  28  Geo.  3.  c  53.  8.  2. 
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deemed  an  unlawful  combination  to  advance  the 
price  of  that  article,  for  which  the  parties  concerned 
are  punishable  by  indictment  or  information.  And 
formerly,  in  the  case  of  marine  insurances,  the  right 
of  jointly  assuring  any  ship  or  goods  at  or  going  to 
sea  was  prohibited  (a)  (except  in  the  instances  of 
the  Royal  Eocchange  and  London  Assurance  Com- 
paniesy  upon  whom,  in  consideration  of  a  compensa-^ 
tion  made  by  them  to  the  public,  an  exclusive  mo- 
nopoly in  this  respect  was  conferred),  and  the  poli- 
cies of  assurance  effected  by  underwriters  having  a 
joint  interest,  were  not  only  declared  to  be  ipso  facto 
void,  but  every  sum  underwritten  was  forfeited  in 
equal  moieties,  one  to  the  king,  the  other  to  the  in- 
former. So,  in  favour  of  the  same  Insurance  Com- 
panies, a  joint  loan  of  money  upon  bottomry  by  any 
other  than  those  Companies,  or  by  any  society  or 
partnership,  was  interdicted,  and  the  security  given 
upon  such  a  loan  was  declared  to  be  ipso  facto  void, 
and  the  lenders  were  subjected  to  the  same  penalties 
as  are  inflicted  in  cases  of  usury  (&).  But  these  pro- 
hibitions are  now  relaxed ;  the  legislature,  to  destroy 
the  monopoly  thereby  created,  and  to  allow  assur- 
ances to  be  effected  on  the  principle  of  a  free  trade, 
having  enacted  that  so  much  of  the  prohibitory 
statute  as  restrained  any  corporation,  society,  or 
partnership,  from  granting,  signing,  and  underwrit- 
ing any  policy  of  assurance,  or  making  any  contract 
for  assurance,  of  or  upon  any  ship  or  goods  at  sea, 
or  going  to  sea,  or  from  lending  money  by  way  of 
bottomry,  or  as  made  any  such  contract  void,  or 
declared  that  the  same  should  be  adjudged  usurious, 
or  as  imposed  any  forfeiture  or  penalty  in  respect  of 
any  such  policy  or  contract,  should  be  repealed  (c). 
Besides  in  the  instances  we  have  enumerated,  the 

(a)  6  Geo.  1.  c.  18.  s.  12.  The  cases  wfaidi  aitMe  upon  this  branch  of  the  statute 
aie  Lees  v.  Smith,  7  T.  R.  838.  Harrison  v.  Millar,  Ibid.  340.  n.  a  C  1  Esp.  N. 
P.  C  613.  Reed  v.  Ode,  3  Btur.  1512.  Bninton  v.  Taddy,  1  Taunt.  6.  Cockbom 
V.  Thompson,  16  Ves.  32a  Dowell  v.  Moon,  4  Campb.  166.-  (6)  See  6  Oeo^ 

I.  c.  18.  s.  12.  and  S^erth  v,  Blackbume,  2  Stark.  N.  P.  C.  66.  (c)  See  5 

6ea4.  c.  114.  s.  1. 
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legislature,  in  the  year  1720,  in  consequence  of  the 
multiplicity  of  wild  schemes  which  were  then  form- 
ed, found  it  necessary  to  interfere  to  secure  the 
public  against  the  ruinous  consequences  of  projects, 
where  great  hopes  are  held  out  on  false  foundations; 
and  an  act  of  parliament  was  passed,  which  had  for 
its  object  the  preventing  combinations  of  speculat- 
ing individuals,  who,  without  the  authority  of  an 
act  of  parliament,  or  the  king's  charter  of  incor- 
poration, and  by  means  of  delusive  schemes,  might 
engross  the  public  attention,  and  entail  upon  the 
unwary  all  the  mischief  which  gaming  and  rash 
speculation  are  calculated  to  produce.  This  act  of 
parliament  (a)  recites,  that  **  whereas  it  is  notorious, 
that  several  undertakings  or  projects  of  different 
kinds  have,  at  times,  since  June,  I7I8,  been  publicly 
contrived  and  practised  within  London,  &cc.(b) 
which  manifestly  tend  to  the  common  grievance, 
prejudice,  and  inconvenience  of  great  numbers  of 
subjects  in  their  trade  or  commerce,  and  other  their 
affairs;  and  the  persons  who  contrive  or  attempt 
such  dangerous  and  mischievous  undertakings  or 
projects,  under  false  pretences  of  public  good,  pre- 
sume, according  to  their  own  devices  and  schemes, 
to  open  books  for  public  subscriptions,  and  draw  in 
many  unwary  persons  to  subscribe  therein  towards 
raising  great  sums  of  money,  whereupon  -the  sub- 
scribers or  claimaints  under  them  pay  small  propor- 
tions thereof,  and  such  proportions  in  the  whole 
amount  to  very  large  sums ;  which  dangerous  and 
mischievous  undertakings  or  projects  relate  toseveral 

(a)  6  Geo.  1.  c.  18. 8.  18.  The  different  projects,  to  which  the  attention  of  the 
leguLiture  was  called,  at  the  time  this  act  of  parliament  was  passed,  are  detailed  in 
the  19th  yoL  of  the  Commons'  Journals,  p.  341.  It  must,  however,  be  admitted 
that  this  blanch  of  the  act  of  parliament  is  very  obscQiely  and  un^fully  drawn. 
The  recitals  are  so  confounded  witii  the  enacting  clauses,  that  it  u  not  certain  what 
was  or  what  was  not  intended  to  be  prohibited.  Considered  as  a  penal  law»  it  would 
have  been  hig^y  advisable  that  the  enacting  clauses  should  have  stated,  most  clear* 
ly  and  une(|uivocally,  the  matter  of  offence.  But  the  enactments  are  so  far  from 
being  perspicuous,  that  it  cannot  be  matter  of  surprise,  if,  in  the  sequel,  we  find 
that  some  difficulty  has  been  felt  in  putting  a  construction  upon  theoo. 

(b)  By  Ae  14  Geo.  2.  c  37.  the  provisions  of  this  statute  are  extended  to  the 
American  colonies. 
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fisheries,  and  other  affairs,  wherein  the  trade,  com- 
inerce  and  welfare  of  subjects,  or  great  numbers 
of  them,  are  concerned  or  interested:  and  whereas 
in  many  cases  the  said  undertakers  or  subscribers 
have  presumed  to  act  as  if  they  were  corporate 
bodies,  and  have  pretended  to  make  their  shares  in 
stocks  transferable  or  assignable,  without  any  legal 
authority,  either  by  act  of  parh'ament,  or  by  any 
charter  from  the  crown  for  so  doing,  and  in  some 
cases  the  undertakers  or  subscribers  have  acted  or 

Eretended  to  act  under  charters  formerly  granted 
y.the  crown  for  some  particular  or  special  purposes 
therein  expressed,  but  have  used  or  endeavoured  to 
use  the  same  charters  for  raising  joint  stocks,  and 
for  making  transfers  or  assignments,  or  pretended 
transfers  or  assignments  for  their  own  private  lucre, 
which  were  never  intended  or  designed  by  the  same 
charters  respectively;  and  in  some  cases  the  un- 
dertakers or  subscribers  have  acted  under  obsolete 
charters,  although  the' same  became  void  or  voidable 
by  nonuser  or  abuser,  or  for  want  of  making  lawful 
elections,  which  were  necessary  for  the  continuance 
thereof;  and  many  other  unwarrantable  practices 
(too  many  to  enumerate)  have  been,  and  aaily  are, 
and  may  hereafter  be  contrived,  set  on  foot,  or  pro- 
ceeded upon,  to  the  ruin  and  destruction  of  many 
good  subjects,  if  a  timely  remedy  be  not  provided: 
and  whereas  it  is  absolutely  necessarjr,  that  all  pub- 
lic undertakings  and  attempts,  tending  to  the  com- 
mon grievance,  prejudice  and  inconvenience  of  the 
subjects  in  general,  or  great  numbers  of  them,  in 
their  trade,  commerce,  or  other  lawful  affairs,  be 
effectually  suppressed  and  restrained  for  the  future;*' 
and  for  remedy  enacts,  "  that  all  and  every  the  un- 
dertakings and  attempts  described  as  aforesaid,  and 
all  other  public  undertakings  and  attempts,  tending 
to  the  common  grievance,  prejudice,  and  inconve- 
nience of  his  majesty's  subjects,  or  great  numbers 
of  them,  in  their  trade,  commerce,  or  other  lawful 
afeirs,  and  all  public  subscriptions,  receipts,  pay- 
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ments,  assignments,  transfers,  pretended  assign- 
ments and  transfers,  and  all  other  matters  and  things 
whatsoever,  for  furthering,  countenancing,  or  pro- 
ceeding  in  any  such  undertaking  or  attempt,  and 
more  particularly  the  acting  or  presuming  to  act  as 
a  corporate  body,  the  raising  or  pretending  to  raise 
transferable  stock,  the  transfering  or  pretending  to 
transfer  or  assign  any  share  in  such  stock,  without 
Jegal  authority,  either  by  act  of  parliament,  or  by 
any  charter  from  the  crown,  to  warrant  such  acting 
as  a  body  corporate,  or  to  raise  such  transferable 
stock,  or  to  transfer  shares  therein,  and  all  acting  or 
pretending  to  act  under  any  charter,  formerly  granted 
from  the  crown,  for  particular  or  special  purposes 
therein  expressed,  by  persons  who  do  or  shall  use, 
or  endeavour  to  use  the  same  charter,  for  raising  a 
capital  stock,  or  for  making  transfers  or  assignments, 
or  pretended  transfers  or  assignments  of  such  stock, 
not  intended  or  designed  by  such  charter  to  be  raised 
or  transferred,  and  all  acting  or  pretending  to  act 
under  any  obsolete  charter  become  void  or  voidable 
by  nonuser  or  abuser,  or  for  want  of  making  lawful 
elections,  which  were  necessary  to  continue  the 
corporation  thereby  intended,  shall  for  ever  be 
deemed  to  be  illegal  and  void,  and  shall  not  be 
practised,  or  in  any  wise  put  in  execution.'*  By 
the  nineteenth  section  it  is  enacted,  that  "  all  such 
unlawful  undertakings  and  attempts,  so  tending  to 
the  common  grievance,  prejudice,  and  inconvenience 
of  his  majesty's  subjects,  or  a  great  number  of  them, 
in  their  trade,  commerce,  or  other  lawful  affairs, 
and  the  making  or  taking  of  any  subscriptions  for 
that  purpose,  the  receiving  or  paying  of  any  money 
upon  such  subscriptions,  the  making  or  accepting 
of  any  assignm.ent  or  transfer,  or  pretended  assign- 
ment or  transfer  of  any  share,  upon  any  such  sub- 
scription, and  all  and  every  other  matter  or  thing 
whatsoever,  for  furthering,  countenancing,  or  pro- 
ceeding in  any  such  unlawful  undertaking  or  at- 
tempt, and  more  particularly  the  presuming  or  pre- 
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tending  to  act  as  a  corporate  body,  or  to  raise  a 
transferable  stock,  or  to  make  transfers  or  assign- 
ments of  any  share  therein,  without  such  legal  au- 
thority as  aforesaid,  and  all  acting  or  pretending  to 
act  under  any  charter  formerly  granted  from  the 
crown  for  atly  particular  or  special  purposes  therein 
expressed,  by  persons  making  or  endeavouring  to 
make  use  of  such  charter  for  any  such  other  pur- 
pose not  thereby  intended,  and  all  acting  or  pre- 
tending to  act  under  any  such  obsolete  charter  as  is 
before  described,  and  every  of  them,  shall  be  deemed 
to  be  a  public  nuisance,  and  all  offenders  therein, 
being  thereof  lawfully  Convicted,  shall  be  liable  to 
such  fines,  penalties,  and  punishments,  whereunto 
persons  convicted  for  common  and  public  nuisances 
are,  by  any  of  the  laws  and  statutes  of  this  realm, 
subject  and  liable;  and  moreover  shall  incur  any 
further  pains,  penalties,  and  forfeitures,  as  were 
ordained  and  provided  by  the  statute  of  provision 
and  praemunire  made  in  the  sixteenth  year  of  the 
reign  of  King  Richard  the  Second/'  The  statute, 
after,  by  the  20th  section,  giving  a  remedy  by  ac- 
tion against  the  society  to  any  merchant  or  trader, 
who  shall  sustain  particular  damage  in  his  trade,  by 
reason  of  their  engaging  in  any  undertaking  declared 
to  be  unlawful,  and,  by  the  21st  section,  subjecting, 
to  a  penalty  of  ^500,  any  broker  who  shall,  for 
himself  or  in  behalf  of  any  others,  bargain  or  con- 
tract for  the  bargaining,  selling,  buying  or  purchas- 
ing of  any  share  in  any  of  the  undertakings  thereby 
declared  to  be  unlawful,  and  disabling  him  from 
afterwards  acting  as  a  broker,  proceeds,  by  the  25th 
section,  to  provide  that  the  act  shall  not  be  construed 
•*  to  prohibit  or  restrain  the  carrying  on  of  any 
home  or  foreign  trade  in  partnership,  in  such  man- 
ner as  hath  been  hitherto  usually,  and  may  be  legally 
done  according  to  the  laws  of  this  realm,'*  With 
the  exception  of  one  instance,  which  occurred  two 
years  after  the  passing  of  the  act(tf),  no  authen- 

(^  JUoL  c  Cmrood,  2  Ld.  lU^mi.  1361.  8.  C.  1  Stn.  47^'    In  thii  cue  it  wat 
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ticated  proceeding  was  taken  on  this  branch  of  it  for 
nearly  a  century^  and  it  was  not  until  modern  times, 
when  the  boldness  of  speculation  began  again  to 
manifest  itself,  that  it  was  thought  necessary  to  put 
this  wholesome  law  in  force.  The  first  case  that 
arose  after  a  lapse  of  so  many  years  was  that  of  the 
King  V.  Doddlp).  It  was  a  motion  for  a  criminal 
information  against  the  defendant  for  circulating 
schemes  for  a  paper  manufactory  and  a  distillery, 
by  which  large  capitals  were  to  be  raised  in  small 
transferable  shares  \  but  as  the  statute  had  not  been 
acted  upon  for  so  great  a  length  of  time,  and  was 
then  sought  to  be  enforced  by  a  private  relator,  who 
seemed  not  to  have  been  deluded  by  the  projects, 
but  to  have  subscribed  with  a  view  to  that  applica- 
tion, the  court  refused  to  interfere  by  granting  the 
information;  and  although,  under  those  circum- 
stances, they  refrained  from  giving  any  opinion 
how  far  the  case,  as  stated,  came  within  the  act,  as 
the  point  might  afterwards  arise  upon  indictment  or 
information  by  the  attorney -general,  yet  it  was  ob- 
served that  the  inviting  of  subscriptions  by  holding 
out  false  and  illegal  conditions,  such  as  that  the 
subscribers  should  not  be  liable  beyond  the  amount 
of  their  respective  shares,  was  at  least  a  mischievous 
delusion,  if  not  an  offence  within  the  act.  In  a 
subsequent  case  (J),  the  plaintiff  having  employed 
the  defendant  to  purchase  five  shares  in  a  concern 
not  incorporated,  called  the  British  Ale  Brewery 
(the  stock  of  which  was  raised  by  public  subscrip- 
tion, and  the  shares  in  which  were  transferable), 
and  the  defendant  having  only  paid  one  half  of  the 
amount,  which  he  had  received  and  charged,  it  was 
ruled  by  Sir  James  Mansfield  that,  the  parties  being 
in  pari  delicto^  the  plaintiff  could  not  recover  money 
which  was  so  improperly  retained,  and  a  nonsuit 
was  accordingly  directed,  with  leave  to  move  to 

determined,  that  the  court  were  not  obliged  to  give  the  whole  judgment,  as  in  case 
of  a  praemunixe,  but  only  such  part  as,  in  their  discretion,  they  should  think  fit; 
and  they  adjudged  the  defendant  to  pay  a  fine  of  £5,  and  to  be  imprisoned  during 
the  king's  pleasure.  (a)  9  East,  616. 

(6)  Buck  V.  Buck,  1  Campb.  647.  See  the  case  of  Stent  v,  Bailis,  2  P.  Wms.  2 1 7. 
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enter  a  verdict  in  the  plaintifPs  favour,  but  the  case 
was  not  afterwards  brought  before  the  court.  And 
in  a  still  later  case  (a)  Lord  Ellenborough  held,  that 
an  indictment  could  not  be  sustained  for  conspiring 
to  deprive  a  person  of  the  office  of  secretary  of  the 
Philanthropic  Anntuty  Society^  and  to  prosecute  him 
for  obtaining  money  upon  false  pretences,  the  asso- 
ciation appearing  to  be  an  unincorporated  company 
with  transferable  shares,  and  he  having  collected 
subscriptions  for  it.  The  subject  came  into  more 
direct  discussion  in  the  King  v.  Webb(b)^  which 
was  an  indictment  against  the  defendants  for  .'^con- 
triving and  intending  to  prejudice  and  aggrieve 
divers  subjects  of  the  king  in  their  trade  and  com- 
merce, under  false  pretences  for  the  public  good,'* 
by  establishing  a  company,  called  the  Birmingham 
Flour  and  Bread  Company ,  at  Aston^  near  Birming" 
ham.  It  was  found  by  a  special  verdict  that  the 
defendants  with  others,  being  inhabitants  of  Bir- 
mingham, mutually  agreed  to  be  co-partners  in 
making  bread,  &c.  with  a  capital  of  ^20,000,  to  be 
divided  into  20,000  shares:  that  no  person  should 
hold  more  than  twenty  shares,  unless  the  same 
should  come  to  him  by  marriage,  &c.  or  act  of  law: 
that  no  person  should  transfer  any  share,  unless  the 
party,  to  whom  it  was  transferred,  should  enter  into 
a  covenant  for  the  performance  of  the  clauses  in 
the  deed  of  settlement:  that  each  member  should 
weekly  purchase,  for  every  share,  flour  and  bread 
not  exceeding  in  value  one  shilling.  It  was  further 
found  that  the  company  was  originally  instituted 
from  laudable  motives,  for  the  purpose  of  more 
regularly  supplying  the  town  of  Birmingham  and  its 
neighbourhood  with  flour  and  bread:  that  it  was  in 
its  original  institution,  and  still  is,  beneficial  to  the 
inhabitants  at  large  of  Birmingham  and  its  neigh*- 
bourhood,  but  was  prejudicial  to  the  bakers  and 
millers  of  the  town  and  neighbourhood,  in  their  re- 

(«)  Aex  V.  Stratton,  1  Cduupb.  549.  xi.  <»}  \4  East,  4VS. 
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spective  trades;  and  it  was  determined,  thitt  the 
indictment  could  not  be  maintained.  Lord  JSlhn^ 
borough^  in  delivering  the  opinion  of  the  court,  took 
a  very  full  and  elaborate  view  of  this  part  of  the 
act,  in  the  course  of  which  he  observed,  that  the 
fact  of  the  shares  in  the  capital  being  transferable 
was  made  out  to  a  certain  extent,  and  to  a  certain 
extent  only.  That  the  shares  were  not  transferable, 
unless  under  the  restriction  that  the  vendee  should 
enter  into  covenants  to  demean  himself  as  though 
he  had  been  an  original  subscriber,  was  quite  clear; 
because  there  was  an  express  clause  to  this  effect  in 
the  deed  of  settlement.  The  nature  of  the  thing, 
too,  imposed  this  additional  restriction  upon  the 
transfer  of  shares,  that  the  vendee  must  either  be 
resident  at  or  near  Birmingharn^  or  must  have  an 
agent  there ;  because  the  possession  of  each  share 
imposed  upon  the  holder  the  obligation  of  taking 
weekly  so  much  bread  and  flour,  not  exceeding  one 
shilling's-worth  per  share,  as  the  committee  should 
fix.  The  shares  in  the  stock,  therefore,  were  not 
generally  transferable,  but  were  virtually  restricted 
to  persons  in  the  neighbourhood  only:  they  were 
transferable  to  no  one  who  would  not  enter  into 
covenants,  and  take  his  weekly  portions:  no  one 
could  become  a  purchaser  of  more  than  twenty 
shares ;  and,  for  any  thing  which  appeared  in  the 
deed,  it  might  be  essential  that,  upon  each  transfer, 
the  consent  of  the  other  members  or  of  the  Com- 
mittee should  be  obtained.  It  was  to  this  extent 
only,  and  in  this  manner,  that  shares  were  transfer- 
able. He  then  remarked,  that  what  was  described 
as  illegal  might  be  divided  into  two  classes;  firsts 
the  undertakings  described  in  the  preamble,  espe« 
cially  those  in  which  the  parties  pretend  to  act  aa 
a  body  corporate,  or  to  have  transferable  stock; 
and  secondly,  all  other  undertakings,  tending  to  the 
common  grievance,  &c.  of  the  king's  subjects,  or  a 
great  number  of  them,  in  their  trade,  commerce,  or 
other  lawful  affairs.    Upon  the  view  taken  of  thq  sta- 
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tute^  be  said,  the  court  thought  it  impossible  to  say 
that  it  makes  a  substantive  offence  to  raise  a  large 
capital  by  small  subscriptions,  without  any  regard  to 
the  nature  and  quality  of  the  objects  for  which  the 
capital  was  raised,  or  whatever  might  be  the  purposes 
to  which  it  was  to  be  applied.  The  recital  of  the  act 
referred  to  such  dangerous  and  mischievous  under* 
takings  as  manifestly  tend  to  the  common  grievance,  ^ 
&c.;  the  enacting  part,  sect.  18.,  to  subscriptions  for 
such  undertakings,  viz.  such  as  are  mentioned  in  the 
preamble ;  the  enacting  part,  sect.  19*,  to  unlawful 
undertakings  and  attempts  so  tending  to  the  common 
grievance,  &c,,  and  to  making  subscriptions  J?>r  that 
purpose.  It  is  therefore,  his  lordship  said,  only  where 
the  subscription  is  with  reference  to  undertakings, 
&c.,  which  the  act  prohibits,  that  it  is  illegal :  the  act 
does  not  apply  indiscriminately  to  all  subscriptions. 
The  purpose  being  in  this  case  expressly  found  to  be 
beneficial,  the  only  remaining  question  is,  whether, 
as  the  shares  are  to  the  extent  pointed  out  transfer- 
able, the  defendants  have  offended  in  respect  of 
having  raised  such  a  description  of  transferable 
stock  ?  It  may  admit  of  doubt,  whether  the  mere 
raising  transferable  stock  is  in  any  case  per  se  an 
offence  against  the  act,  unless  it  has  relation  to  some 
undertaking  or  project  which  has  a  tendency  to  the 
common  grievance,  prejudice  or  inconvenience  of  his 
Majesty's  subjects,  or  of  great  numbers  of  them., 
The  mischief  intended  to  be  remedied  arose  from 
such  updertakings  and  projects,  and  the  suppression 
of  such  undertakings  and  projects  seems  to  be  the 
great  object  of  the  act.  But  without  entering  par- 
ticularly into  that  point,  it  may  be  sufficient  to  say 
here,  that,  in  the  qualified  extent  to  which  these 
shares  are  transferable,  it  cannot  be  said  that  there 
has  been  such  a  raising  of  transferable  stock  as  to 
fall  clearly  within  the  scope  of  the  acL  His  lordship 
then  particularly  adverted  to  its  not  being  the  object 
of  the  undertaking  to  raise  stock  y6r  the  purpose  of 
transfer,  as  a  commercial  speculation  i  to  the  limited 
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number  of  shares  which  any  individual  was  allowed 
to  hold  ;  and  to  the  necessity  of  entering  into  a  cove- 
nant to  take  a  certain  quantity  of  bread  and  flour 
weekly,  as  circumstances  showing  the  case  not  to  be 
within  the  operation  of  the  act,  and  concluded  by 
giving  judgment  for  the  defendants.  Subsequently 
to  this,  a  case  came  before  the  Court  of  King's  Bench» 
in  which  the  same  point  was  incidentally  discussed. 
That  ^d)  was  an  action  on  a  bond  given  to  the  trea- 
surer of  a  building  society,  the  members  of  which 
were  to  subscribe  monthly  sums  for  building  bouses, 
to  be  taken  by  the  subscribers  in  succession  by  lot, 
such  subscribers  entering  into  a  bond  for  the  pay- 
ment of  their  future  contributions.  It  was  pleaded^ 
as  sufficient  to  bring  the  case  within  the  statute,  that, 
according  to  the  rules,  every  member  should  have 
power  to  sell  his  share,  provided  the  purchaser  should 
become  a  party  to  the  articles,  and  that  no  person 
should  be  permitted  to  purchase,  until  he  had  been 
first  proposed  and  approved  at  a  meeting  of  the 
society.  The  court  called  upon  the  deiendant's 
counsel  to  state  upon  what  ground  it  could  be  con- 
tended that  the  snares  were  transferable  within  the 
meaning  of  the  statute,  where  the  holder  had  not  the 
power  of  transferring,  except  upon  the  condition  of 
a  purcjiaser  being  approved ;  and  it  being  urged, 
that  in  the  preceding^  case  the  nuisance  was  nega- 
tived by  the  special  finding  of  the  jury,  Mr.  Justice 
Bayley  observed,  that  the  plea  did  not  allege  gene- 
rally as  a  question  for  the  jury — that  the  society  was 
t)rejudicial  to  the  pul^lic  at  large,  and  therefore,  un- 
ess  it  be  brought  within  the  statute,  the  plea  was  no 
answer;  and  the  court  decided  that  there  was  no 
pretence  for  the  objection  made  upon  the  statute. 
The  decisions  in  the  two  foregoing  cases  have,  there* 
fore,  established,  that  where  the  object  of  a  society 
is  not,  in  itself,  mischievous,  or  tending  to  a  com- 
mon grievance,  and  the  shares  and  interests  in  the 

(«)  Pratt  i*.  IIutchinMn,  15  East,  515. 
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joint  stock  are  not  assignable  or  transferable  to  any 
persons,  but  those  who  enter  into  covenants,  to  be 
bound  by  the  general  rules  and  regulations  of  the 
association,  the  society  does  not  come  within  the 
act,  either  in  spirit  or  in  letter,  because  a  restriction 
is  imposed  upon  the  alienation  of  the  shares,  which 
destroys  the  perfect  jtt^  disponendi  (a) ;  but  those  de- 
cisions left  wholly  untouched  the  question,  how  far 
an  absolute  and  unlimited  right  of  transferring  shares 
in  the  stock  of  a  company  would,  of  itself,  tend  to 
render  the  company  illegal,  although  its  object  might 
be  the  attainmentof  something  extremely  beneficial, 
or  at  least  not  prejudicial  to  the  public.  It  is  true, 
Lord  EUenborotigh  in  one  of  those  cases  (i)  expressed 
a  doubt,  whether  a  society,  which  was  constituted 
for  an  unobjectionable  purpose,  and  had  shares  trans- 
ferable in  the  strict  and  ordinary  sense  of  the  word, 
was  within  the  statute ;  but  his  attention  does  not 
appear  to  have  been  particularly  drawn  to  that  ques- 
tion, and,  indeed,  he  did  not  profess  to  decide  it. 
With  respect  to  the  previous  cases,  to  which  we  have 
adverted,  of  Buck  v.  Buck^  and  Rea;  v.  Stratton^  it 
may  be  observed  that  they  seem,  at  least,  to  warrant 
the  conclusion  that  a  general  transferability  of  shares 
would,  per  se^  give  to  an  institution  an  illegal  charac- 
ter. This  point,  however,  was  expressly  noticed  by 
Lord  Eldon  in  a  recent  case  (c)  j  and  he  is  there^ 
reported  to  have  stated  an  (pinion,  that  a  voluntary 
society  for  insurance,  by  way  of  mutual  guarantee, 
is  or  is  not  illegal  according  as  the  shares  of  the 
money  laid  up  are  or  are  not  transferable  generally 
to  persons  not  members.  And  in  a  case  still  more 
recent,  the  Court  of  King's  Bench  considered  that 
an  absolute  and  unlimited  power  of  alienating  shares 
was  a  feature  of  illegality  within  the  meaning  of  the 
statute.     In  that  case  (rf)  a  number  of  persons  asso- 

(a).  And  see  ElfiMm  v.  Bignold,  2  Jac.  &  Walk.  503.  Davis  v.  Fisk,  car.  Lord 
EidoH,  stated  in  the  Appendix  to  Mr.  Fairen's  Treat,  on  Life  Ass.  p.  I UH. 
(b)  Rex  I'.  Webb,  14  East,  406.  (c)  Ellison  v.  Bignold,  supra, 

(d)  Josephs  r.  Pcbcrer,  K.  B.  Hil.  5  and  6  Geo.  4. 
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ciated  themselves  together,  for  the  purpose  of  esta- 
blishing a  concern  called  The  Equitable  Loan  Bank 
Company^  and,  by  the  prospectus,  they  professed 
that  a  capital  of  two  millions  was  to  be  subscribed  in 
40,000  shares,  which  were  to  be  transferable  to  any 
body  without  restraint.  It  also  appeared,  that  the 
company  were  to  do  acts,  importing  the  powers  of  a 
body  corporate,  subject  to  the  expected  sanction  of 
the  Legislature,  for  which  purpose  an  application 
was  to  be  made  to  Parliament ;  and  it  was  decided 
that  the  association  was  unlawful,  as  containing  in 
itself  two  of  the  signs  and  tokens  of  illegality,  which 
were  prohibited  by  the  statute.  If  then  the  raising 
stock,  upon  the  transfer  of  which  no  restriction  is 
imposed,  be  distinctly  prohibited  by  the  statute,  it 
may  be  safely  affirmed  that  the  ^^  acting  or  presuming 
to  act  as  a  corporate  body''  is  equally  a  substan- 
tive offence.  The  Court  of  King's  Bench,  in  the 
case  last  cited,  treated  it  as  one  of  the  symbols  of 
illegality  against  which  the  act  was  directed ;  and  in 
a  late  case  (a),  which  however  was  decided  on  a  col- 
lateral point.  Lord  Eldon^  in  the  course  of  his  judge- 
ment, made  various  observations,  from  which  it  may 
be  inferred,  that  his  impression  was,  that  the  pre- 
suming to  act  as  such  a  body  was  per  se  an  offence 
under  the  act.  But  assuming,  as  be  did,  that  it  was  not 
distinctly  denounced  by  the  statute,  his  lordship  was 
clearly  of  opinion^  that  the  acting  as  a  corporation, 
without  legal  authority,  was  an  indictable  offence  at 
common  law,  and  that  the  common  law  was  in  that 
respect  uncontrolled.  Upon  the  effect  of  this  part 
of  the  act,  however,  no  other  judicial  opinions  have 
been  declared;  but,  inasmuch  as  the  interdiction 
against  *^  raising  transferable  stock"  is  preceded  by 
the  prohibition  against  "  acting  or  presuming  to  act 
as  a  corporate  body,"  which  evidently,  according  to 
the  context,  cannot  admit  of  a  different  construction, 
it  seems  to  follow  that  the  interpretation  put  upon 

(ff)  Kinder  v,  TBylor,  MS. 
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the  one  branch  of  the  enactment  must  govern  the 
other ;  and  as  the  creating  a  joint  stock,  the  sharea 
in  which  are  absolutely  and  unqualifiedly  transfer- 
able, has,  with  reference  to  the  statute,  been  held  to 
be  illegal,  it  appears  to  be  a  consequence,  that  the 
assuming  the  semblance.of  a  corporation  falls  equally 
within  the  provisions  of  the  act*  Supposing,  there* 
fore,  that  it  is  expressly  interdicted,  the  question 
arises,  what  is  an  '*  acting  or  a  presuming  to  act  as 
a  corporate  body  ?**  And  what  are  the  unequivocal 
indicia  and  characteristics  of  a  corporation,  the  as- 
suming of  which  shall  be  construed  to  bring  a  com- 
pany or  society  within  the  fair  sense  and  meaning  of 
this  part  of  the  statute,  still  remain  undefined.  Lord 
EUenborough  has  intimated  an  opinion,  that  the  merely 
doing  business  in  the  same  forms  as  corporate  bodies, 
such  as  taking  a  common  name,  having  a  managing 
committee,  general  meetings,  and  a  power  to  make  by- 
laws, is  not  an  acting  peculiarly  as  a  body  corporate, 
because  none  of  these  acts  are  illegal,  and  none  the 
distinctive  criteria  of  a  corporation  (a).  This  dictum, 
therefore,  affords  no  solution  of  the  question,  what  shall 
be  an  **  acting  or  a  presuming  to  apt  as  a  corporate 
body,**  nor,  with  the  exception  of  what  fell  from 
Lord  Eldon  on  a  recent  occasion,  has  any  attempt 
whatever  been  made  to  expound  the  meaning  of 
these  words.  In  the  case  before  Lord  Eldon,  his 
lordship  seemed  to  lay  down  as  a  general  proposi- 
tion, that  where  the  apparatus  of  a  society  in  all 
respects  corresponds  with  that  of  a  corporate  esta- 
blishment, and  the  mode  of  proceeding  of  the  one  is 
precisely  analogous  to  that  adopted  by  the  other,  it 
is  one  description  of  acting  which  the  statute  con- 
templated, and  against  which  the  enactment  was 
levelled.  This  position  his  lordship  elucidated  by 
two  examples : — In  the  one  he  assumed,  that  the 
deed  of  settlement,  by  which  a  company  was  con- 
stituted, was  a  transcript  of  the  charter  granted  to  a 

(<i)  Rex  r.  Webb,  14  East,  406. 
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chartered  company,  and  that  the  former  acted  in 
exactly  a  similar  manner  to  the  latter  company :  in 
such  a  case,  he  conceived,  it  would  be  singular  to 
hold  that  such  an  assumption  of  the  semblance  of  a 
corporation  could  be  legal  without  the  authority  of 
a  charter,  or  that  it  was  not  a  ^*  presuming  to  act  as 
a  corporate  body."  The  other  illustration  was  founded 
on  the  supposition,  that  a  body  was  legally  incorpo- 
rated for  particular  purposes,  and  that  that  body  ex* 
tended  its  powers  to  other  purposes^  not  within  the 
scope  of  its  corporate  character,  and  not  described 
in  the  charter ;  as  to  such  purposes,  his  lordship  re- 
marked it  would  be  most  extraordinary  to  contend, 
that  it  was  not  an  assuming  ^*  to  act  as  a  corporate 
body(fl)."  But  beyond  these  general  dtcta^  no 
decided  authority^  has  defined  what  shall,  in  any 
one  instance,  be  sufficient  evidence  of  a  company 
having  brought  itself  within  the  pale  of  this  pro- 
hibition. In  the  absence  of  authority,  therefore, 
an  attempt  to  describe  the  different  species  of  act- 
ing which  may  properly  be  deemed  a  "  presuming 
to  act  as  a  corporate  body,'*  could  be  but  specula- 
tive, and  would  be  fruitless ;  but  it  may  be  advanced 
asindisputable,thatto  bring  a  society  within  the  mean- 
ing of  this  branch  of  the  statute,  it  is  not  necessary, 
either  that  its  constitution,  or  its  mode  of  conducting 
business,  should,  in  all  respects,  coincide  with  that 
of  an  incorporated  or  chartered  company ;  for  if,  in 
any  particular,  it  assume  those  powers  or  those  em- 
blems which  exclusively  appertain  to  a  corporation, 
it  must,  in  so  far  as  regards  its  acts  or  doings  in  that 
particular,  presume  to  act  as  a  corporation.  Thus, 
in  the  case  of  a  corporate  establishment,  such  as  the 
East  India  Company,  we  have  seen  that  a  proprietor 
of  the  corporation  stock  is  not  individually  respon- 
sible for  debts  contracted  on  account  of  the  trade ; 
and  that,  if  so  improbable  an  event  as  the  failure  of 
that  company  were  to  happen,  his  loss  would  be  mea- 

(a)  Kinder  i'.  Taylor,  MS.      And  see  Child  v,  Hudson^s  Bay  Company,  2  P. 
Wms.  207. 
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sured  by  the  extent  of  the  share  or  interest  he  pos- 
sessed in  the  joint  stock.  And  being  therefore  ex- 
empt from  personal  responsibility,  and  his  liability 
to  loss  being  computed  by  the  amount  of  his  interest, 
it  follows,  that  he  may,  by  disposing  of  that  interest, 
so  completely  disunite  himself  from  the  company,  as 
to  avoid  all  liability  in  respect  of  engagements  that 
may  have  been  previously  entered  into  by  the  com- 
pany. In  the  sale  of  shares  in  most  of  the  modern 
joint  stock  associations,  the  same  principle,  though 
legally  inapplicable,  is  still  professed  to  be  acted 
upon;  for,  notwithstanding  a  shareholder,  in  such 
an  institution,  is  personally  liable^  in  respect  of  all 
contracts  entered  into  during  the  time  he  continued 
a  partner  in  it,  and  cannot,  by  any  act  of  his^  own, 
shift  from  himself  that  responsibility,  yet  when  he 
sells  or  disposes  of  his  share,  he  does  so  with  the  ob- 
ject and  intent,  and  on  the  supposition,  that  (as  in 
the  case  of  a  legal  corporation)  the  effect  will  be  to 
transfer  to  the  purchaser  all  the  liabilities  to  which 
he,  as  seller,  was  at  the  time  subjected.  This,  pro- 
bably, may  furnish  an  example  of  one  species  of 
acting,  which  may  be  deemed  a  ^'  presuming  to  act 
as  a  corporate  body.''  It  remains  to  be  observed 
that,  on  the  application  of  a  private  relator  who  is 
himself  a  subscriber,  a  criminal  information  will  not 
be  granted  against  persons  for  forming  themselves 
into  a  company,  and  issuing  transferable  shares  con- 
trary to  the  provisions  of  the  statute  (fl) ;  neither  will 
a  court  of  law,  on  motion  or  a  summary  application, 
decide,  whether  such  a  company  is  a  nuisance  within 
the  act  (i5). 

• 

(a)  Rex  V.  The  United  Thamei  Company,  K.  B.  But,  6  Oea  4,        (h)  Brown 
V.  Holt,  4  Taunt.  587. 
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CHAPTER  11. 
The  Interest  qf  Partners  in  Stock  in  Trade. 


SECTION  I. 

Having  considered  the  nature  of  a  partnership, 
the  various  ways  by  which  the  relation  of  partners 
may  be  contracted,  and  in  what  instances  it  is  pro- 
hibited, we  will  now  proceed  to  inquire  what  in- 
terest partners  have  by  law,  in  the  goods  or  capital 
they  contribute  at  the  outset,  or  acquire  in  the  course 
of  trade. 

Partners  are,  at  law,  joint  tenants  of  their  mer- 
chandize; not  only  of  that  particular  part  which 
Was  brought  into  the  partnership  at  the  time  of  its 
formation,  but  they  continue  so  throughout  their 
copartnership  dealings,  whatever  changes  or  addi- 
tions may  be  made  to  it  in  the  course  of  trade  (a). 
The  joint-tenancy,  created  by  the  contract  of  part- 
nership, differs,  however,  in  one  of  its  chief  cha- 
racteristics, from  an  ordinary  joint-tenancy,  because, 
ds  between  partners  there  is  no  jus  accrescendi,  or 
right  of  survivorship,  a  quality,  which  being  ap- 

i)ended  to  a  possession  j!>^r  my  et  per  tout,  at  common 
aw,  always  accompanies  a  joint-tenancy.  The  absence 
of  this  distinguishing  feature  of  a  joint-tenancy  is  no- 
ticed by  Lord  Coke^  ia  commenting  upon  a  passage 
of  Littleton,  in  which  it  is  laid  down,  that  the  right  of 
survivorship  exists  between  joint-tenants.  That  able 
commentator  says  (6)  *^  an  exception  is  to  be  made 
of  two  joint-merchants ;  for  the  wares,  merchandizes, 
debts  or  duties  that  they  have,  as  joint-merchants  or 

(a)  West  V.  Skip,  1  VcMy,  243.  8.  C.  2  Swsnst.  5B6.  (5)  Co.  Lttt  182.  a. 
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partners,  shall  not  survive,  but  shall  go  to  the  exe- 
cutors of  him  that  deceaseth  ;  and  this  is  per  legem 
tnercatoriam^  which  is  part  of  the  laws  of  this  realm, 
for  the  advancement  and  continuance  of  commerce 
and  trade,  which  is  pro  bono  publico  ;  for  the  rule  is, 
that  jus  accrescendi  inter  mercatores  pro  beneficio 
commercii  locum  non  habet.^^  Even  where  two  per- 
sons, by  testamentary  disposition,  take,  as  joint- 
tenants,  leasehold  and  personal  estate  embarked  in 
trade,  and  there  is  no  express  severance  of  the  joint- 
tenancy,  yet  if  they  continue  to  deal  as  partners  for 
a  length  of  time,  a  severance  between  themselves 
will  be  implied,  and  survivorship  will  not  hold  (a). 
This  denial  to  the  survivor  of  any  benefit  arising 
from  survivorship  is  a  maxim  of  lea:  mercatoria^  of 
which  the  courts  will  take  notice  without  its  being 
specially  pleaded  (&)•  It  has  been  said  (c)  that  part- 
ners are  either  tenants  in  common  of  the  partnership 
effects,  or  joint-tenants  without  benefit  of  survivor- 
ship; but  it  would  seem,  that,  strictly  speaking, 
partners  are  rather  to  be  considered  as  falling  witbm 
the  latter  denomination  (rf).  £ach  partner  is  pos*^ 
sessed  per  my  et  per  touty  that  is,  by  the  half  or 
moiety  and  by  all,  or,  in  other  words,  each  has  a 
joint  interest  in  the  whole,  but  not  a  separate  in** 
terest  in  any  particular  part  of  the  partnership  pro* 
perty ;  and  being  so  possessed,  and  because  the 
title  of  partners  is  undivided,  it  follows  that  all  have 
a  unity,  or  the  same  species  of  interest  in  the  stock 
in  trade,  whether  each  individual  partner  eontri-* 
butes  exactly  in  the  same  proportion  or  not;  but 
their  several  degrees  of  interest  must  be  regulated 
according  to  the  stipulated  proportions,  and  the 
different  conditions  of  the  partnership*  To  what- 
ever share  a  partner  may  be  entitled,  in  whatever 

(a)  JadDHn  v.  Jackson,  9  Ves.  591.  S.  C.  7  Vet.  535.  (h)  BeDaaii  v.  Hm- 

«»,  1  Ld.  Raym.  S8I.  (c)  Wats,  cm  Part.  65.    And  see  2  BrownL  99. 

(i)  Abbott  on  Ship.  94.  Com.  Dig.  Tit  Merdunty  D.  3.  Bae.  Abr.  Tit  joint, 
tenants  and  touuits  in  eommon,  C.  2  Bcftwes,  99.  AxOumd  if.  Honiwood,  Gas.  in 
Cban.  129.  It  seems  that  the  oimen  of  a  ship  are  not  intaestad  in  it  as  joiau 
tenants*  but  as  tenants  in  oonunon.    B»  parte  Harrison,  3  Rose  76. 
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sum  the  firm  may  be  indebted  to  him,  he  has  no 
exclusive  right  to  any  part  of  the  joint  effects,  until 
a  balance  of  accounts  be  struck  between  him  and 
his  copartners,  and  it  be  ascertained  precisely  what 
is  the  actual  amount  of  his  interest  (a). 

Besides  the  purchase  of  joint  stock,  partners  are 
sometimes  obliged  to  invest  part  of  their  capital  in 
real  property ;  for  it  very  frequently  happens,  that 
joint  undertakings  require  the  possession  of  lands  or 
houses,  in  order  to  carry  on  the  intended  trade  or 
speculation.  Wherever  that  is  the  case,  and  the 
lands  or  houses  purchased  with  the  joint  capital  are 
held  for  the  purpose  of,  and  as  the  substratum  for  the 
partnership  concern,  the  partners  are  in  reality,  and 
to  all  beneficial  intents,  tenants  in  common  thereof, 
without  regard  to  the  form  of  the  conveyance,  the 
individual  to  whom  it  is  made,  or  the  length  of  time 
for  which  the  interest  is  to  endure.  Courts  of  law, 
it  is  true,  must  look  to  the  legal  estate ;  they  will 
consider  the  survivor  of  two  joint-tenants  as,  invari- 
ably, entitled  to  the  whole  by  survivorship ;  and  if 
lands  are  conveyed  to  one  of  several  partners,  they 
will  invest  him  with  all  the  rights  of  a  tenant  in 
severalty,  excluding  from  their  attention  the  funds 
from  which  the  lands  were  bought,  and  the  object  of 
the  purchase.  But  courts  of  equity,  unfettered  by 
technical  rules,  seek  to  effectuate  the  intention  of 
the  parties,  and  are  guided  by  the  justice  of  each 
particular  case :  they,  consequently,  conceive,  that 
there  is  a  tenancy  in  common  between  partners  of 
real  property,  and  they  decree  the  person  in  whom 
the  legal  estate  vests  to  be  a  trustee  for  those  bene- 
ficially interested.  In  equity,  therefore,  real  estates, 
bought  by  a  commercial  partnership,  for  the  purpose 
of  the  partnership  concern,  are  to  be  considered  as 
forming  a  part  of  the  'partnership  fund  (ft).     Thus, 

(a)  Fox  V.  Hanbury,  Cowp.  445.  Smith  v.  De  Silva,  Dnd.  469.  West  v.  Skip, 
1  Ves.  Junu  242.  S.  C  2  Swuist.  586.    Liogen  v.  Simpson,  1  Sim.  &  Stu.  600. 

(6)  Thornton  v,  Dixon,  3  Bro.  C.  C  199.  Per  LordEldon^  Crawahay  v.  Maule, 
1  Swanst  508,  5S1.    See  also  Sugd.  on  Vend,  and  Puzdi.  (5th  ed.)  522. 
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where  five  persons  purchased  a  tract  of  ground, 
with  the  intention  of  draining  it,  and  the  convey, 
ance  was  to  them  as  joint-tenants  in  fee,  but  they 
contributed  rateably  to   the   purchase,  they   were 
held   to  be   tenants  in   common   in   equity ;    and 
though  one  of  the  five  undertakers  deserted  the 
partnership  for  thirty  years,  yet  he  was  afterwards 
admitted  on  such  terms  as  would  place  the  others 
on  a  footing  of  equality  with  him  {a)»     So  if  a  per- 
son becomes,  by  his  acts,  a  partner  in  a  colliery, 
for  instance,  in  which  land  is  necessary  to  carry  on 
the  trade,  the  interest  in  a  lease  will  pass,  by  ope- 
ration of  law,  as  an  incident  to  the  trade,  without 
being  affected  by  the  statute  of  frauds ;  and  if  one 
of  the  partners  take  a  lease  of  the  colliery  in  his 
own  name,  he  will  be  deemed  to  take  and  hold  the 
premises  for  himself  and  his  copartners  in  equal 
shares  (Jb).     On  the  same  principle,  if  the  lease  of 
the  premises,  where  the  joint  trade  is  carried  on,  be 
renewed  by  one  partner,  in  his  own  name,  clandes- 
tinely, it  is  a  trust  for  the  partnership,  and  is  to 
be  accounted  for  as  partnership  property  (c).     And 
where  real  estates  are  purchased  with  the  partnership 
funds,  but  conveyed  only  to  one  partner,  they  are, 
nevertheless,  partnership  property.    But  if  estates 
are  purchased   out  of  the  partnership   fund,  and 
conveyed  to  one  partner  under  a  specific  agreement 
that  the  estates  shall  be  his,  and  he  shall  be  debtor 
for  the  money,  the  estates  are  his  separate  property. 
And  a  provision  having  been  made  for  the  wife  of 
such  purchaser  previous  to  the  marriage,  and  at  that 
time  an  infant,  in   bar  of  dower,  thirds,  and   all 
claim  upon  the  real  and  personal  estate  of  her  bus* 
band,  which  in  its  nature  was  precarious  and  un- 
certain, she  was  held  entitled  to  dower  against  the 

(a)  Lake  v.  Ciaddock,  3  P.  Wms.  168.  &  a  1  £o.  Ca.  Abr.291.  pL  3.  And 
flee  what  u  nid  by  Lord  Hardwieke  in  Rigden  v.  Vallier,  2  Vcs.  258.  &  C.  3  Atk, 
731. 

(6)  Fo6ter  v.  Hale,  3  Ves.  696.  S.  C.  5  Ves.  308. 

(e)  Feathentonhaagh  v.  Fenwick,  17  Vet.  298.  See  also  Bnnou^s  v,  EltiNy 
n  Vcs.  29. 
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assignees  under  a  joint  commission  against  the  part- 
ners (flf).  When  it  is  doubtful  whether  the  pur- 
chasers bought  tlie  property  to  carry  on  trade,  an 
inquiry  will  be  directed  before  the  master  to  ascer- 
tain the  fact  (6).  But  although,  during  the  lives 
of  the  partners,  freehold  estates,  purchased  by  a 
commercial  partnership,  as  ah  article  of  stock,  are 
considered  as  forming  a  portion  of  the  joint  fund, 
yet,  on  the  death  oi  any  of  the  partners,  it  does 
not  appear  clearly  established,  whether  they  pass  as 
real  estate,  or  as  stock,  although,  according  to  mo- 
dern  decisions,  it  may,  perhaps,  be  considered  as 
settled,  that  the  right  of  survivorship  does  not  exist 
even  in  such  a  case  (c).  Formerly,  indeed,  it  was 
held,  that  lands,  purchased  for  the  purpose  of  a 
partnership  concern,  were  in  all  respects  a  portion 
of  the  partnership  fund,  and  were  therefore  distri- 
butable as  personal  property  {d).  And  this  doctrine 
seems  more  consonant  to  natural  equity  ;  for  if  the 
ju$  accrescendi  were  allowed  to  operate  with  regard 
to  real  property,  it  might  happen  that  the  partner, 
indebted  to  the  partnership  for  his  proportion  of 
the  purchase  money,  would  succeed  to  ttie  whole, 
while  the  representatives  of  the  deceased  partner, 
who  advanced  the  money,  would,  by  his  death,  be 
deprived  of  the  benefit  he  intended  should  result 
•  from  the  purchase  (e).  However,  Lord  Thurlow  de- 
termined (/'),  that,  although  a  copartnership  agree- 
ment might  alter  the  nature  of  real  property  (g^),  it 
must  be  express  to  do  so ;  and  that  if  the  intention 
of  the  parties,  that  such  a  conversion  should  take 
place,  be  not  sufficiently  manifested,  the  houses  and 
lands  they  hold  and  use  in  the  trade  will  descend 
according  to  the  rules  of  the  common  law.     Nor 

(a)  Smith  v.  Smith,  5  Ves.  h89.    And  see  Bx  parte  Emly,  1  Hose,  64. 

(ft)  I  Vc8.  jun.  435. 

(c)  See  Mr.  EdefC%  note  to  Thrniton  d.  Dixon,  3  Bio.  C  C.  200. 

id)  JtSerp  V.  Small,  1  Vem.  217.  Lake  v,  Czaddock,  lUfirtu  See  abo  EHioi 
p.  Brown,  cited  by  Lord  Eldouy  9.  Ve&  597- 

it)  Lake  v,  Cniddock,  supra, 

if)  Thornton  v.  Dixon,  ntpra.  See  also  Staart  to.  Marquis  of  Bute,  1 1  Vesey, 
665,  6.  (jg)  See  Ripley  v.  Waterwortfa,  7  Vesey,  425. 
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does  this  determination  stand  unsupported ;  a  suc- 
ceeding, and  a  most  eminent  judge,  has  considered 
himself  bound  by  its  authority.  In  two  cases  {a) 
which  came  before  the  late  learned  Master  of  the 
Rolls  {Sir  W.  Grant\  he  recognized  and  acted  upon 
the  decision  of  Lord  ThurloWy  considering  the  ques- 
tion as  concluded  by  it.  But  notwithstanding  the 
respect  due  to  judicial  opinions  delivered  by  judges 
of  such  celebrity,  it  seems  that  the  principle  on 
which  they  are  rounded  is  at  present  very  doubtful, 
if  not  expressly  overruled.  In  the  case  of  Townsend 
V.  Devaynes  {b)  Lord  Eldon  decided,  that  the  free- 
hold of  premises,  purchased  by  partners,  for  the  pur- 
pose of  carrying  on  the  business  in  which  they  are 
engaged,  is,  on  the  death  of  one  partner,  to  be  con- 
sidered as  personal  estate.  The  same  noble  and 
learned  lord  is,  in  another  case  (c),  represented  to 
have  stated  it  as  his  opinion,  that  all  property  in- 
volved in  a  partnership  concern  ought  to  be  con- 
sidered as  personal.  And  the  opinion  entertained 
by  gentlemen  of  the  first  professional  eminence  is, 
that  where  real  estate  has  been  purchased  with  part- 
nership property,  for  the  use  of  the  partnership,  it 
becomes  personal  property,  not  only  as  between  the 
members  of  the  partnership  respectively;  and  as  be-* 
tween  the  partnership  and  creditors,  but  also  as  be- 
tween the  representatives  of  a  deceased  and  the  sur* 
viving  partner  ((/)• 

(a)  Bell  V.  Phyn,  7  Vese)r,  453.    Balmain  v.  Shon,  9  Veiey,  500. 
(ft)  Mont  cm  Partn.  in  notes,  p.  97* 

(0  Sdkrig  V.  DftYMs,  2  I>o#.  P.  C.  842.  See  also  Ctawihay  v.  Maule,  1  Swanst 
50a,  521.  {d)  Thomtoii  v.  Dixon,  mpra. 
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SECTION  11. 


Of  Acts  by  which  one  Partner  may  hind  the  Firm. 

The  object  of  our  last  inquiry  was  to  ascertain 
what  interest  partners  respectively  possessed  in  the 
joint  personal  stock,  and  iq  real  property  acquired 
through  the  medium  of  the  partnership  funds :  we 
will  now  endeavour  to  explain  by  what  acts  one 
partner  may,  in  commercial  transactions,  bind  the 
firm.  It  has  been  well  observed  (a),  that  the  trans- 
actions  of  partners,  in  which  they  all  severally  and 
respectively  join,  differ  in  nothing,  in  respect  to 
legal  consequences,  from  transactions  in  which 
they  are  concerned  individually.  We  are  here,  how- 
ever, chiefly  to  consider  in  wnat  instances,  by  vir- 
tue of  the  relation  subsisting  between  them,  the  act 
of  one  shall  be  construed  as  the  act  of  all.  It  may 
be  laid  down,  that  partners  are  bound  universally 
by  what  is  done  by  each  other  in  the  course  of  the 
partnership  business.  Their  liability,  under  con- 
tracts, is  commensurate  and  co-extensive  with  their 
rights.  Although  the  general  rule  of  law  is,  that 
no  one  is  liable  upon  any  contract,  except  such  as 
are  privy  to  it ;  yet  this  is  not  contravened  by  the 
liability  of  partners,  since  they  may  be  imagined 
virtually  present  at,  and  sanctioning  the  proceedings 
they  singly  enter  into  in  the  course  of  trade ;  or  as 
each  vested*  with  a  power,  enabling  him  to  act  at 
once  as  a  principal,  and  as  the  authorized  agent  of 
his  copartners.  By  entering  into  the  partnership, 
each  party  reposes  confidence  in  the  other,  and 
constitutes  him  his  general  agent,  as  to  all  the  part- 
nership concerns ;  and  it  would  be  a  great  impedi- 

(a)  See  Wats,  on  Partzi.  167. 
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ment  to  commerce,  if,  in  the  ordinary  transactions 
of  their  trade,  it  were  necessary  that  the  actual  con- 
sent of  each  partner  should  be  obtained,  or  that  it 
should  be  ascertained  that  the  transaction  was  really 
for  the  benefit  of  the  firm ;  hence  the  act  of  one, 
when  it  has  the  appearance  of  being  on  behalf  of 
the  firm,  is  considered  as  the  act  of  the  rest.  It  is 
for  the  advantage  of  partners  themselves,  that  they 
are  thus  held  liable  ;  as  the  credit  of  their  firm  in 
the  mercantile  world  is  hereby  greatly  enhanced, 
and  a  vast  facility  is  given  to  all  their  dealings ;  in- 
somuch, that  they  may  reside  in  distant  parts  of  the 
country,  or  in  different  quarters  of  the  globe.  A 
due  regard  to  the  interests  of  strangers  is,  at  the 
same  time,  observed ;  for  where  a  merchant  deals 
with  one  of  several  partners,  he  relies  upon  the 
credit  of  the  whole  partnership,  and  therefore  ought 
to  have  his  remedy  against  all  the  individuals  who 
compose  it. 

It  is  a  clear  and  undeniable  proposition  of  law, 
that  one  partner  may,  by  his  own  acts,  bind  his  co- 
partners in  all  transactions  relating  to  the  partner- 
ship ffl).  The  power  of  an  individual  partner,  by 
his  separate  act,  thus  to  induce  a  joint  responsibility, 
is  not  confined,  simply,  to  the  drawing  or  accepting 
a  negotiable  instrument,  which  species  of  engage- 
ment, according  to  the  present  course  of  mercantile 
dealings,  is  of  most  frequent  occurrence,  but  the 
members  of  a  firm  will  be  bound  by  any  contract 
or  engagement  into  which  any  single  partner  may 
enter,  provided  the  contract  or  engagement  itself 
has  a  reference  to  the  partnership.  In  a  case  that 
arose  in  the  reign  of  Queen  Anne  (A),  it  was  held,  by 
Lord  Ch.  J.  Holt,  that  if  one  member  of  a  firm  of 
bankers  receive  a  sum  of  money  to  purchase  a  ticket 
in  the  lottery,  and  undertake  to  pay  the  benefit 
arising  from  it,  the  other  members  are  liable  if  the 


(a)  Harmon  v.  Jackson,  7  T.  R.  307. 
(A)  V,  LayfieM,  I  Salk.  :292.  S.  C.  Holt's  Rep.  434. 
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ticket,  when  purchased,  be  drawn  a  prize.  So  a 
partner,  whilst  employed  in  transacting  the  partner- 
ship business,  may  borrow  money  for  the  purpose 
of  defraying  his  expenses,  and  it  will  be  a  charge 
upon  the  whole  firm  (a).  In  fact,  whatever  be  the 
nature  of  the  contract,  there  is  no  doubt  but  that  the 
act  of  every  single  partner,  in  a  transaction  relating 
to  the  partnership,  binds  all  the  others  (6).  And  the 
act  or  assurance  of  one  partner,  made  with  reference 
to  business  transacted  by  the  firm,  will  bind  all  the 
partners,  even  although  it  be  out  of  the  regular 
course,  and  be  contrary  to  an  express  arrangement 
amongst  themselves,  because  it  is  within  the  scope 
of  his  authority.  To  illustrate  this  position,  a  case 
may  be  put  where  two  persons,  in  partnership  for 
tlie  sale  of  horses,  agree  between  themselves  never  to 
warrant  any  horse ;  yet,  though  this  be  their  course 
of  business,  it  is  clear  that  if  upon  the  sale  of  a 
horse,  the  property  of  the  partnership,  one  of  them 
should  give  a  warranty,  the  other  would  be  thereby 
bound,  because  the  public  cannot  be  supposed  cog- 
nizant of  their  private  arrangements  (c).  But  the 
implied  authority  of  one  partner  to  bind  another  is 
generally  limited  to  such  facts  as  are,  in  their  nature, 
essential  to  the  general  object  of  the  partnership. 
We  will,  in  the  first  place,  consider  in  what  cases 
one  partner  is  invested  by  law  with  the  power  of 
binding  his  copartners,  by  the  making,  the  drawing, 
the  indorsing,  or  the  accepting  of  promissory  notes 
or  bills  of  exchange,  and,  at  the  same  time,  we  will 
point  out  the  instances  in  which  that  authority  is 
denied  to  him. 

The  power  of  one  partner  to  bind  the  firm,  by  the 
making  of  promissory  notes,  or  the  drawing,  accept- 
ing, or  endorsing  of  bills  of  exchange,  has  never  -been 
disputed  (rf).     It  is  within  the  scope  of  a  trading 

(fl)  RothweU  V.  Humphreys,  1  Esp.  N.  P.  C.  406.  {b)  Per  Lord  Mantjield^ 

Hope  D.  Gust,  cited  1  East,  48.     Swan  r.  Steele,  7  East,  210.  (c)  Per  Alh- 

bott^  C.  J.,  Sandilands  r.  Marsh,  '2  B.  and  A.  679.     And  see  Fenn  r.  Harrison,  3 
T.  R,  76'a  III)  Per  Lord  Kcvt/ott,  Harrison  v.  Jackson,  9vpr<u 


the  Firm  by  Bill  or  Note.  55 

partner's  general  authority  so  to  act,  without  the 
necessity  of  the  creditors  inquiring  whether  the 
particular  partner  had  such  an  authority  expressly 
delegated  to  him.  This  was  so  settled  in  the  reign 
af  King  William  the  Thirds  by  the  case  of  Pinknetf 
V.  Hall  (ja)y  and  in  conformity  with  the  custom  of 
merchants,  although  many  cases  are  extant',  in 
which,  previously  to  that  period,  the  power  of  one 
partner  to  bind  his  copartners  by  such  means  was 
recognised. 

The  signature  of  one  partner,  as  the  maker  of  a 
joint  promissory  note,  or  the  drawer  of  a  bill  of  ex- 
change, is  therefore  binding  upon  his  copartner  (6), 
and  equally  binding  is  his  acceptance  of  a  bill  of 
exchange  (c);  for,  the  bill  being  drawn  upon  them 
jointly,  the  acceptance  of  a  single  partner,  in  the 
names  of  both,  is  in  legal  effect  a  joint  accept- 
ance (cf).  ^,  prima  facie t  the  indorsement  of  a  bill 
or  note  by  one  partner,  in  the  name  of  the  partner- 
ship, binds  all  the  firm  (e).  Even  where  one  part- 
ner indorses  a  bill  in  a  aifferent  name  from  that  of 
the  actual  firm,  such  an  indorsement  will  be  binding, 
if  it  be  proved  that  the  partner  was  in  the  habit 
of  issuing  bills  into  the  world  indorsed  under  the 
former  designation ;  because  such  evidence  would 
establish  an  acting  by  procuration,  and  there  seems 
to  be  no  doubt  but  that  one  partner  may  so  act  for 
the  whole  firm  (^f^.  Nor,  in  the  case  of  a  note  or 
bill,  does  it  form  any  valid  objection  to  their  enforce- 
ment against  a  firm,  that  the  former  is  made,  or  the 
latter  accepted,  by  one  partner  in  his  individual 
name,  if  it  appear  from  the  securities  themselves  that 

(a)  1  Salk.  126.  S.  C  1  Ld.  Raym.  175.  (()  Smith  v.  Baily,'  11   Mod. 

401.    Lane  v.  Williams,  2  Vem.  277*  S.  C.  16  Vin.  Abr.  243.  (c)  Anon. 

Styles,  370.    Bull.  Nisi  Prius,  27t^  (i)  Anon.  Holt,  67.     Pinkney  v.  Hall. 

1  Salk.  126.  S.  C.  1  Ld.  Raym.  175.  {e)  Wella  v.  Masterman,  2  Esp  N.  P. 

C.  731.  Swan  V.  Steele,  7  Baat,  SlO.  Ridle^  v.  Taylor,  13  East,  175.  Where  a 
bill  or  note  is  payable  to  several  persoDS,  not  m  partnership,  the  right  to  transfer  it 
is  in  all  collectively,  not  in  any  individually ;  and  an  indorsement  by  and  in  the  name 
of  one  only  will  not  give  the  indorsee  a  nght  to  sue.  Carvick  v,  Vickenr,  Dougl. 
653.  n.  So,  where  a  bill  is  drawn  on  two  persons,  who  are  not  partners,  if  it  is  only 
accepted  by  one,  it  must  be  protested.     Holt,  297.  Mar.  64.    Beawes,  pi.  226. 

(/)  Williamson  v.  Johnson,  1  B.  and  C.  146. 
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it  was  intended  they  should  have  a  joint  operation  : 
in  such  cases  the  holder  may,  at  his  election,  enforce 
payment  either  jointly  against  the  firm,  or  separately 
against  the  party  whose  signature  is  attached  (a). 
Thus,  a  promissory  note,  by  which  the  maker  indivi- 
dually, but  on  the  behalf  of  himself  and  his  partners, 
engaged  to  pay  a  stipulated  sum,  has  been  held  to 
affect  the  whole  firm;  and  it  is  not  to  be  considered 
as  a  mere  personal  undertaking,  by  the  individual 
partner,  to  pay  a  debt  due  from  himself  and  his  co- 
partners (Jb).  In  like  manner,  a  bill  of  exchange 
drawn  upon  a  firm,  but  accepted  by  one  in  the  name 
of  the  other  partner,  is  binding  upon  the  firm,  be- 
cause the  mere  acceptance,  as  indicating  an  intention 
to  be  bound  by  the  terms  of  the  request  in  the  bill, 
would  be  sufiicient  to  give  the  bill  validity,  and  the 
effect  of  that  acceptance  cannot  therefore  be  con- 
trolled by  the  addition  of  the  name  of  an  individual 
partner  (c).  And  it  is  indisputable,  that  in  every 
case  in  which  a  firm  becomes,  through  the  instru- 
mentality  of  a  single  member,  a  party  to  a  negotiable 
security,  and  tlie  transaction  which  occasioned  the 
giving  the  security  was  bond  Jide^  and  fairly  refer- 
able to  the  partnership  concerns,  the  act  of  the  single 
partner,  in  pledging  the  joint  credit,  will  have  a  con- 
clusive binding  operation  upon  all  the  partners  col- 
lectively. And  cases  exist  in  which  one  partner  may 
enter  into  a  joint  engagement  in  a  transaction  not 
relating  to  the  partnership,  and  it  will  be  binding 
upon  the  firm  if  it  have  received  either  their  express 
or  implied  sanction.     In  many  cases  of  partnership 

(a)  Hall  v.  Smith;  1  B.  and  C  407.  See  Clerk  v.  Blackstock,  Holt's  N.  P.  C 
474.  Match  v.  Ward,  Peake*8  N.  P.  C  13a  (6)  Lord  Oalway  v.  Matthew,  1 
Campb.  403.  But  seeEmly  v.  Lye,  15  East,  11,12.  In  Hall  v.  Smith,  1  B.  and 
C.  497,  it  was  held  that  a  promissory  note  beginning  '^  I  promise  to  pay,"  signed  by 
one  member  of  a  finn  for  himself  and  his  partners,  was  binding  upon  the  party  sign- 
ing as  a  several  note,  or  as  a  joint  note  was  binding  upon  the  firm.  (c;  Mason  v. 
Rumsey,  1  Campb.  3d4.  WeDs  v.  Masterman,  »ufra.  In  the  case  of  Thomas  v. 
Clarke,  2  Stark,  K.  P.  C.  451.  Lord  C.  J.  Ahhoii  held  that  a  partner  who  executed 
a  charter  party  of  af&eightment,  and  in  the  commencement  of  it  professed  to  contract 
for  himself  and  his  co-partner,  thereby  bound  the  latter,  although  all  the  stipulations 
and  obligations  in  thcfeiiiaining  part  of  the  instrument  were  made  in  the  name  of  the 
said  freigfUer. 
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it  is  frequently  necessary  for  its  salvation,  that  the 
private  demand  of  one  partner  should  be  satisfied  at 
the  moment,  as  the  ruin  of  the  one  might  affect  the 
other  partners  ;  and  therefore  the  firm,  to  avert  such 
a  possible  evil,  would  rather  allow  the  individual 
partner  to  liberate  himself  by  dealing  with  it,  than 
expose  themselves  to  the  consequences  which  might 
ensue  from  their  non-acquiescence  (a).  In  these 
cases  the  joint  liability  depends  upon  the  degree  of 
evidence  adduced  to  prove  the  authority,  the  mere 
relation  of  partners  not  of  itself  being  suf&cient  to 
confer  upon  each  the  power  of  binding  the  firm  in 
separate  transactions  (6).  The  nature  of  the  entries 
in  the  books,  or  the  appropriation  of  the  money  to 
the  partnership,  or  to  a  separate  account,  or  the 
privity  and  silence  of  the  firm,  would  be  evidence 
of  an  authority  delegated  to  the  single  partner  (c). 
Previous  authority  is  not  the  only  criterion  by  which 
to  determine  the  joint  liability  of  the  partners  under 
such  circumstances  :  subsequent  approbation  being, 
for  this  purpose,  of  equal  efficacy ;  for  a  strong  case 
of  subsequent  approbation  by  all  the  partners  raises 
an  inference  of  their  previous  positive  authority 
having  been  given  to  the  particular  partner  to  sign 
the  partnership  name  to  a  bill,  or  to  negotiate  it,  and 
will  subject  the  partners  to  liability  in  a  transaction 
where  they  would  not  have  been  chargeable  without 
such  subsequent  assent  (cQ.  In  instances  of  this  de- 
scription, the  act  of  the  partner  must  be  ascribed 
rather  to  his  character  of  agent  than  of  partner;  and, 
the  agency  being  established,  of  course  the  partner- 
ship would  be  as  firmly  bound  by  his  separate  acts  as 
they  would  have  been  had  they  expressly  and  per- 
sonally concurred  in  them.  But  where  no  such 
agency  exists,  and  a  joint  security  is  pledged  in  a 
transaction  unconnected  with  the  partnership,  if  it 
be  manifest  to  the  person  advancing  money  upon  it 


(a)  Per  Lord  Eldon^  Ex  parte  Bonbonus,  8  Vescy,  5<i0.  (6)  Ejc  parte 

Pcelc,  6  Vesey,  600,  (c)  Ex  parte  Bonbonuit,  supra,  {d)  Id.  rbid. 
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that  it  is  sent  into  circulation  upon  the  separate  ac- 
count of  the  individual  partner,  and,  consequently, 
that  it  is  against  good  faith  that  he  should  in  such  a 
case  pledge  the  firm,  it  must  be  shown  that  he  had 
authority  to  bind  them ;  for  the  law  does  not  imply 
an  authority   in  individual  partners  over  the  joint 
fund,  except  in  matters  which  affect  the  partnership 
concerns  (a).     In  the  hands  of  a  person  aware  of, 
and  collusively  partaking  in  the  fraud  committed 
upon    the    partnership   by  the    individual  partner 
pledging  the  firm  in   a  separate  transaction,   the 
joint  security  would  not  be  available.   In  such  a  case 
it  would  be  the  same  as  if  the  debtor  had  pledged 
the  fund  of  a  stranger  for  his  own  debt,  on  nis  own 
assertion  that  he  had  authority  to  do  so  :  if  he  had 
such  authority,  the  pledge  would  be  good  ;  but  the 
creditor  would  take  it  at  the  peril  ox  proving  that 
authority,  if  it  were  afterwards  denied.     The  power 
possessed  by  one  partner  of  binding  his  copartners  in 
joint  transactions,  without  their  knowledge  or  con- 
sent, bears  in  many  instances  sufficiently  hard  upon 
them  ;  but  it  would  be  carrying  their  liability  for 
each  other's  acts  to  a  most  unjust  extent  if  it  were 
suffered  that,  in  a  separate  transaction,  one  partner 
could  pledge  the  credit  of  the  firm.    This  subject  has 
frequently  fallen  under  judicial  consideration,  and 
the  doctrine  stated  has  uniformly  received  the  sanc- 
'tion  and  support  of  the  different  judges  before  whom 
it  has  been  questioned.     It  is  indeed  indisputably 
settled,  that  if  a  creditor  of  one  of  the  partners  col- 
lude with  him  to  take  payment  or  security  for  his 
individual  debt  out  of  the  partnership  ftmds,  know- 
ing at  the  time  that  it  is  without  the  consent  of  the 
other  partner,  it  is  fraudulent  and  void  {b).    There- 
fore,  ir  a  man,  who  has  dealings  with  one  partner 
only,  draws  a  bill  of  exchange  upon  the  partnership 
on  account  of  those  dealings,  he  is  guilty  of  a  fraud  ; 

*   (a)  Ex  parte  Agace,  2  Cox's  Ca.  312.  (ft)  Per  Lord  ElkiUforough,  Swan 

V.  Steel,  7  £a»t,  210.  S.  C.  3  Smith,  109. 
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and,  in  his  hands,  the  acceptance  made  by  the  part- 
ner on  the  behalf  of  the  firm  would  be  voidffl).  So, 
where  a  bill  was  drawn  by  one  partner,  in  the  joint 
name,  to  the  order  of  his  separate  creditor,  it  was 
held,  that  the  latter  could  not  recover  in  an  action 
upon  the  bill  against  the  firm,  notwithstanding  that 
he  had  not  notice  of  the  non-concurrence  of  the  co- 
partner, and  was  not  apprized  that  the  consideration 
would  be  disputed  (6).  And  where  in  an  action  by 
an  indorsee  against  a  firm,  it  appeared  that  the  bill 
upon  which  he  sued  was  indorsed  by  one  partner 
in  the  partnership  name,  and  that  the  indorsee,  at 
the  time  he  discounted  it,  was  informed  that  the  trans- 
action was  to  be  concealed  from  the  other  partners, 
it  was  ruled  that  he  could  not  successfully  sue  the 
partnership;  because  the  transaction  itself  indicated 
that  the  money  was  for  the  separate  partner's  own 
use,  and  was  not  intended  to  be  applied  to  partner- 
ship purposes  (c).  Upon  the  same  principle  it  is, 
that  where  one  partner  clandestinely  draws  and  ac- 
cepts a  bill  in  the  name  of  the  firm,  partly  for  a  de- 
mand  which  the  payee  has  against  the  partnership, 
and  partly  for  the  single  partner's  own  debt,  the 
payee,  in  an  action  against  ail  the  partners,  can  only 
recover  upon  the  former  part  of  the  consideration, 
though  money  be  paid  into  court  on  the  count  on 
the  bill  {d).  And  if  a  partnership  negotiable  secu- 
rity be  given  by  one  partner  to  his  creditor  in  dis- 
charge  of  an  antecedent  debt  due  from  himself 
alone,  the  presumption  is,  that  the  firm  is  not  re- 
sponsible, because  the  separate  creditor  must  be  con- 
sidered as  being  advertised,  in  the  nature  of  the  trans- 
action, that  it  could  not  be  intended  to  be  a  part- 
nership proceeding(e).     Nor  is  this  rule  confined  in 

(a)  WdU  V.  Masterman,  2  Esp.  N.  P.  C.  731.  {h)  Green  v.  Deakin,  2 

Stark.  N.  P.  C  347.  In  Henderson  v.  Wild,  2  Campb.  561.  Lord  Ellenborovgh 
held  that  if  two  persons  are  in  partnership,  and  a  third  individual  owes  them  a  sum 
of  money  on  the  partnership  account,  a  receipt  for  this  given  by  one  partner  upon 
setting  off  a  private  debt  due  from  himself  to  that  third  petson  will  be  a  bar  to  an  ac- 
tion by  the  partners  for  the  debt  due  to  the  partnership.  See  Skaife  v,  Jackson,  3 
B.  and  C  421.  {c)  Aiden  t;.  Sharp,  2  Esp.  N.  P.  C.  523.  (d)  Barber 

V.  Backhouse,  PeakeV  N.  P.  C-  61.  (r)  Ex  parte  Bonbonui^,  8  Vcsey,  540. 
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its  operation  to  the  misconduct  of  a  single  partner; 
it  applies  as  forcibly  in  a  case  in  which  the  members 
of  an  old  firm  pledge  the  name  of  a  newly  admitted 
member,  jointly  with  their  own,  to  the  discharge  of 
a  debt  contracted  anterior  to  the  admission  or  that 
partner.  In  such  a  case,  the  members  of  the  old 
firm  cannot,  without  the  privity  of  the  new  partner, 
accept  a  bill,  in  the  style  of  the  new  partnership^ 
for  a  debt  which  was  due  from  the  old  firm,  so  as 
to  render  such  acceptance  available  against  the  in- 
coming partner  in  the  hands  of  a  creditor  who  know- 
ingly takes  such  a  security ;  for,  if  this  were  allowed, 
it  would  only  be  conceding  to  two  or  more  partners 
that  which  is  denied  to  a  single  partner,  namely,  the 
power  of  pledging  the  joint  fund  for  their  individual 
debts  (a).  And  wherever  a  bill  is  drawn  or  indorsed 
by  an  individual  partner  in  the  joint  name  under 
circumstances  which  evidently  disclose  that  covin 
existed  between  that  partner  and*  the  holder  of  the 
security,  to  charge  the  other  partners  without  their 
knowledge  or  consent,  either  expressed  or  implied,  for 
the  private  advantage  of  the  parties  to  such  fraudu- 
lent agreement,  it  is  void  in  the  hands  of  the  covi- 
nous  holder;  and  its  validity  may  be  impeached  not 
only  in  an  action  by  such  holder  against  the  part- 
nership, but  it  may  be  questioned  in  any  action  in- 
stituted  by  him  against  other  parties  to  the  bill ;  for 
the  bill  being  void,  it  cannot  be  made  the  founda- 
tion of  an  action,  and,  if  the  holder  were  allowed  to 
put  it  in  suit  against  other  parties,  the  loss  would 
eventually  fall  upon  the  partnership,  for  its  amount 
must,  in  some  way  or  other,  be  allowed  in  account 
by  them,  or  the  defendant,  against  whom  a  verdict 
might  be  obtained,  would  have  his  remedy  over 
against  the  partnership  (&).  But,  although  a  joint 
security,  given  by  an  individual  partner  for  his  se- 
parate debt,  or  in  a  transaction  which^  foreign  to 


(a)Shiireirv.  Wilkes,  1  East,  48.  (6)  Ridley  r.  Taylor,  IS  East,   176. 

See  aleo  Hope  v.  Oust,  cited  1  East,  53. 
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the  partnership,  is  not  binding  upon  the  firm,  when 
it  is  put  in  suit  by  the  party  who  is  privy  to  the 
misapplication,  yet,  if  such  a  security  be  given  to  a 
person  who,  ignorant  of  the  circumstances  for  which 
it  was  manufactured,  and  of  the  purposed  applica- 
tion of  its  produce,  takes  it  on  the  credit  of  the 
partnership  name,  or  if,  being  given  to  one  who  was 
instrumental  to  the  fraud  committed  on  the  partner- 
ship, it  be  by  him  afterwards  negotiated,  and  get 
into  the  possession  of  a  bon&Jide  holder,  the  security 
may,  in  either  case,  be  enforced  against  the  part^- 
ners  collectively.  Third  persons,  who  have  no 
knowledge  of  the  real  transaction,  and  who  are  free 
from  all  imputation,  are  not  affected  by  the  original 
fraudulent  agreement,  because  they  have  a  right  to 
presume  that  the  acting  partner  was,  in  the  particular 
case,  invested  with  authority  from  his  copartners  to 
give  circulation  to  the  joint  security.  The  same  ob- 
servation applies  to  the  person  who  takes  a  security 
immediately  from  the  partner  who  misconducts  him- 
self. If  there  be  nothing  in  the  nature  of  the  trans- 
action itself,  from  which  it  can  fairly  be  inferred 
that  he  was  conscious  at  the  time  of  the  misapplica- 
tion, or  if  there  be  not  any  such  crassa  negtigentia  on 
his  part  in  not  inquiring  whether  the  one  partner 
with  whom  he  deals  is  authorised  to  dispose  of  the 
joint  security  as  his  own,  as  to  render  the  transaction, 
on  that  account,  fraudulent,  he  has  a  perfect  right 
to  call  upon  the  partnership  to  fulfil  the  engagement 
for  which  their  credit  has  been  pledged  by  the  indi- 
vidual partner.  If  the  doctrine  were  different,  no 
faith  or  reliance  could  be  placed  upon  partnership 
securities,  unless,  indeed,  it  were  incumbent  upon  a 
person  receiving  an  apparently  joint  negotiable  in- 
strument, to  apply  to  each  of  the  parties  whom  it 
puiports  to  affect,  to  know  whether  he  assented  to  its 
negotiation,  or  otherwise  that  it  should  be  void.  Such 
an  obligation  would,  in  theory,  be  as  strange  and 
novel  as  it  would,  in  practice,  be  in  most  cases  im- 
practicable, and  in  every  case  a  great  impediment  to 
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commerce.  The  law  has  therefore  declared,  that 
instruments  affecting  to  charge  a  partnership,  but 
which  are  sent  into  the  world  by  an  individual  part- 
ner for  his  own  personal  benefit,  are  invalid  only  in 
the  hands  of  the  party  who  is  cognisant  of,  and 
privy  to,  the  abuse  of  the  joint  name,  and  who  is 
consequently  a  partaker  in  the  fraud  attempted  to  be 
practised  upon  the  partnership.  Thus  a  bill  accepted 
by  one  partner  in  favour  of  a  person  with  whom  he  has 
separate  dealings  would,  as  we  have  seen  (a),  be  in- 
operative against  the  partnership,  when  payment  of  it 
is  attempted  to  be  enforced  by  the  separate  creditor 
himself,  but  it  would  be  otherwise  in  the  case  of  his 
bondjide  indorsee*  In  the  hands  of  the  latter,  the 
acceptance  of  one  partner,  though  fraudulently  made, 
binds  the  firm,  because  he  is  ignorant  of  the  circum- 
stances under  which  the  security  was  created  and 
circulated,  and  takes  it  on  the  faith  and  credit  of  the 
partnership  name  (6).  So  if  one  partner  indorse  a 
bill  in  the  partnership  name,  and  send  it  into  circu- 
lation, and  it  gets  into  the  hands  of  a  bondjide  holder, 
who  takes  it  on  the  credit  of  the  partnership  name, 
and  is  ignorant  of  the  circumstances,  though  in  fact 
the  bill  was  first  discounted  for  that  partner's  own 
use,  the  partnership  is  liable  (c).  For,  in  the  ordi- 
nary  course  of  commercial  transactions,  as  upon  dis- 
count, it  would  be  monstrous  to  hold,  that  one  part- 
ner, borrowing  money  upon  a  bill  of  exchange,  by 
which  he  pledges  the  partnership  to  the  repayment, 
cannot  affect  the  firm,  merely  because  the  money, 
when  raised,  is  applied  by  the  single  partner  to  his  own 
use,  the  discounter,  at  the  time,  having  no  knowledge 
that  it  was,  or  was  intended  to  be,  a  separate  transac- 
tion (rf).  On  the  same  principle  of  want  of  collusion, 
the  application  by  one  partner  of  a  joint  bill  or  note, 
in  discharge  of  his  individual  debt,  does  not  under  all 
circumstances  necessarily  invalidate  it  as  a  Security 

(a)  See  ante.  p.  58.  (&)  Per  Lord  Kenyon^  Welk  v.  Masterman,  2  Eip. 

N.  P.  73 1 .  (c)  Arden  t- .  Sharp,  2  Esp.  N.  P.  C.  524.  {d)  Ex  parte 

Bonbonus,  8  Vesey,  S40. 
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against  the  firm.     For  instance,  the  members  of  a 
banking  firm  would  be  bound  to  honour  their  notes, 
in  the  hands  of  a  person  who  received  them  from  a 
single  partner  in  payment  of  his  own  separate  debt ; 
because  the  creditor,  having  no  knowledge  on  the 
subject,  might  rationally  imagine,  that  the  notes  had 
been  previously  sent  into  circulation,  and  had  re- 
turned into  the  possession  of  his  debtor  as  his  own 
individual  property  (a).     And  it  has  been  decided 
(ft),  that  if  a  partnership  security  be  indorsed  by  one 
partner  to  his  own  separate  creditor,  against  whom, 
neither  actual  covin  in  the  transaction,  nor  any  thing 
which  is  sufficient  to  warrant  a  conclusion  of"^  know- 
ledge of  the  want  of  authority  of  the  individual  part- 
ner appears,  the  firm  will  be  bound  by  the  indorse- 
ment ;  and  especially  in  a  case  in  which,  if  covin  or 
want  of  authority  really  did  exist,  the  firm  are  in  a 
situation  clearly  and  positively  to  establish  it,  and 
they  neglect  to  do  so.     In  the  absence  of  such  proof, 
the  fair  and  irresistible  presumption  is,  that  the  part- 
ner in  possession  of  the  security  had,  for  some  valu- 
able consideration,  or  in  virtue  of  some  arrangement 
with  his  copartners,  become  its  proprietor,  so  as  to 
be  authorised  to  deal  with  it  as  his  own.     And  this 
rule  prevails,  although,  by  the  terms  of  the  copart- 
nership articles,  the  partners  are  prohibited  from 
circulating  any  bills  or  notes,  if  the  holder  of  a  joint 
security  were  ignorant  of  that  circumstance  at  the 
time  he  received  the  same ;  but  on  proof  of  such  re- 
strictive clause,  and  that  the  bill  was  issued  by  one 
partner  without  the  concurrence,  and  in  fraud  of  the 
others,  the  holder  must  show  that  he  gave  value  for 
it  (c).    Neither  is  it  alone  in  cases  of  the  fraudulent 
misconduct  of  partners  that  a  joint  responsibility 
may  be  brought  upon  n  firm ;  for  a  bill  which  has 
been  drawn  in  blank  by  one  partner,  and  has  been 
by  him  delivered  to  a  clerk,  to  be  filled  up  in  the 
ordinary  course  of  business,  will,  if  misapplied  by  the 

(a)  Ridley  v.  Taylor,  13  East,  175.  Arg.  (h)  Ridlqr  v.  Taylor,  tupra, 

(c)  Grant  v.  Hawket,  Chitty  on  BiUs,  (5th  ed.)  42  n. 
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clerk,  be  binding  upon  the  firm  in  the  hands  of  a 
party  whose  title  cannot  be  impeached.  Thus,  where 
one  of  three  partners  drew  a  bill  of  exchange,  in 
blank,  in  the  name  of  the  partnership  firm,  payable 
to  their  order,  and  delivered  it,  indorsed,  to  a  clerk 
to  be  filled  up  for  the  use  of  the  firm,  as  the  exi- 
gences of  business  might  require,  according  to  their 
course  of  dealing,  and  the  drawer  dying,  the  sur- 
viving partners  assumed  a  new  firm ;  the  clerk  having 
afterwards  filled  up  the  bill,  inserting  a  date  prior  to 
the  death  of  the  drawer,  and  sent  it  into  circulation, 
it  was  held,  that  the  surviving  partners  were  liable  to 
a  bona  Jiie  indorsee,  although  no  part  of  the  value 
came  to  their  hands  (a).  The  rule,  indeed,  is  uni- 
versal, that  wherever  there  is  an  absence  of  collusion 
or  privity  on  the  part  of  the  holder,  who  has  given 
value  for  the  bill  or  security  he  seeks  to  enforce 
against  the  firm,  it  is  no  impeachment  of  his  right, 
to  show  an  original  fraudulent  misapplication  of  the 
security,  either  by  a  partner  or  a  servant,  because 
the  innocent  partners  having  clothed  the  particular 
partner  or  their  servant  with  an  apparent  authority, 
it  is  more  consonant  to  justice  that  they  should  suffer, 
than  that  the  hon&fide  holder,  who  relied  upon  the 
joint  responsibility,  should  sustain  the  loss.  Nor  does 
it  in  any  degree  afiect  the  question,  as  to  joint  liabi- 
lity, that  the  party,  after  having  taken  and  given 
value  for  the  security,  discovers  the  misappropria- 
tion of  the  produce :  if  the  security  be  taken,  in 
good  faith,  without  a  knowledge  at  the  time,  of  the 
fraud  contemplated  by  the  partner,  no  subsequently 
acquired  knowledge  of  his  misconduct  in  giving  the 
security  can  disaffirm  the  act  (6).  Where  persons  are 
partners  in  a  particular  and  single  transaction  only, 
and  not  general  partners,  they  are  no  tliable,  even  to 
a  bond  fide  holder,  on  a  bill  issued  by  one  of  them  in 
relation  to  a  diflferent  concern  (c). 

{a)  Usher  v.  Dauncey,  4  Campb.  97.    See  Ruud  v,  Langita^,  D^ugL  514. 
Snmth  V.  Mingay,  1  Mau.  and  Selw.  87.  (6)  Swan  v.  Steel,  7  East,  210. 

(fi)  Williams  v.  Thomas,^  Esp.  N.  P.  C.  18. 


the  Firm  by  Bill  or  Note.  65 

It  has  been  ruled  by  Lord  Kenyon  (a),  that  if 
different  firms,  consisting  partly  of  the  same  mem- 
bers,  be  carried  on  in  the  same  name,  a  bill  of  ex« 
change,  upon  which  the  members  of  one  of  the  firms 
are  liable,  is  a  valid  security  against  the  members  of 
any  of  the  firms  in  the  hands  of  the  holder,  without 
notice  that  it  was  on  account  of  any  particular  part- 
nership concern.  This  decision  must,  however,  be 
understood  with  some  limitation.  The  holder  may 
have  a  right  to  elect  against  which  of  the  partner- 
ships he  will  enforce  his  claim,  but  he  cannot  hold 
all  of  them  liable.  This  appears  to  have  been  the 
conclusion  to  which  the  House  of  Lords  came  in  a 
recent  case  (6).  It  was  there  decided,  that  where 
several  partnerships,  consisting  of  different  indivi- 
duals,  carry  on  business  under  the  same  firm,  and 
enter  into  negotiable  securities  under  the  same  sig« 
nature,  the  holder  of  such  securities  has  a  right  to 
select  which  of  those  partnerships  he  chooses  for  his 
debtor. 

On  the  subject  of  negotiable  instruments  it  re- 
mains to  be  observed,  that  even  in  transactions  in 
which  all  the  partners  are  interested,  the  authority 
of  one  partner  to  make,  draw,  accept,  or  indorse  pro- 
missory notes  or  bills  of  exchange  in  the  joint  name 
is  only  implied,  and  may  therefore  be  rebutted  by 
express  previous  notice,  to  the  party  taking  a  joint 
security  from  one  partner,  of  his  want  of  autho- 
rity, or  that  the  others  wilt  not  be  liable  upon  it. 
-  Such  a  power  is  not  indispensably  essential  to  the 
existence  of  a  partnership;  the  partners  may  sti- 
pulate between  themselves,  that  it  shall  not  be 
exercised  :  and  if  a  third  person,  apprized  of  such 
a  stipulation,  will  take  a  joint  security,  he  can* 
not  sue  the  firm  upon  it,  although  it  were  truly  re* 
presented  to  him,  by  the  partner  giving  the  security, 
that  the  money  to  be  advanced  on  it  was  required 
for  the  purpose  of,  and  was  in  fact  applied  in  liqui- 

(a)  Baker  v.  Charlton,  Peake  N.  P.  C  79.  (b)  M^Nair  r.  Fleming.  Moot 

mi  Pan.  33.  n.  (r).  £x  relatione  Sir  Samuel  Bominjf, 
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dating  the  partnership  debts ;  much  less  can  he  hold 
the  firm  responsible  on  a  security  so  obtained,  if  he 
take  it  in  defiance  of  a  positive  notice,  previously 
given  by  one  of  the  members,  that  he  will  not  be 
answerable  for  any  bill  or  note  signed  and  negotiated 
by  the  others  {a).  And  the  power  of  one  partner  to 
bind  the  firm  by  a  negotiable  security,  where  it  is 
capable  of  being  exercised,  is  only  co-«xistent  with 
the  duration  of  the  partnership  itself;  for  imme- 
diately on  its  dissolution,  the  power  ceases  (&)• 
Therefore,  where  A,  after  the  dissolution  of  a  part- 
nership between  himself  and  B,  accepted  a  bill  in 
the  name  of  the  partnership,  bearing  date  before 
the  dissolution,  Lord  EUenborough  held  that  an  in- 
dorsee, who  took  the  bill  without  notice  of  the  dis- 
solution, could  not  enforce  it  against  B  (c).  And  if 
a  dissolution  is  agreed  upon,  a  person  who  knows  of 
it  cannot  charge  the  partnership  with  a  subsequent 
acceptance  by  one  of  the  partners  in  the  partnership 
name,  unless  he  can  prove  that  the  intention  to  dis- 
solve was  abandoned,  or  that  the  acceptance  was  for 
a  partnership  transaction,  and  free  from  fraud  {d). 
So,  although  the  notice  of  dissolution  empowers  one 
partner  to  receive  and  pay  all  debts  due  to  and  from 
the  partnership,  no  authority  is  thereby  conveyed  to 
such  partner  to  bind  the  firm  by  a  bill  of  exchange  (e). 
And  if  under  such  circumstances,  a  bill  be  drawn 
in  the  partnership  name  upon  a  debtor  to  the  firm, 
which  bill  the  partner,  who  has  the  arrangement 
of  the  affairs,  indorses  ostensibly  on  the  behalf  of 
the  firm,  and  gets  it  discounted  for  the  purpose  of 
applying  its  proceeds  towards  liquidating  the  partner- 
ship debts,  and  afterwards  the  bill  is  dishonored  by 
the  acceptor,  no  action  upon  the  bill  will  lie  against 
the  firm  at  the  instance  of  the  indorsee  and  discoun- 
ter, because  to  involve  the  partners  collectively  they 
should  all  have  concurred  in  making  the  indorse- 

(a)  Gal  way  t;.  Matthew,  10  East,  264.  S.  C.  1  Campb.  403.  See  also  Rooth  v. 
Quid,  7  Price,  193.  Minnitt  v,  Whitney,  16  Vin.  Abr.  244.  Ogilvie  v,  Foljambe, 
S  Meriv.  65.  (6)  Wrightson  v  Pullan,  1  Stark,  N.  P.  C.  376.    And  see 

Moody  V,  King,  2  B.  and  C.  558.        (c)  Wrightson  v,  PuUan,  tupra,         (d)  Pa- 
teraon  i-,  Zachariah,  I  Stark.  N.  P.  C.  7 1.      (e)  KiJgour  v.  Finlayaon,  1  H.  BI,  156. 
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ment ;  neither  can  an  action  be  maintained  against 
all  the  partners  for  money  paid  to  the  use  of  the 
*  partnership  (a).  Nor,  in  the  case  of  a  dissolution, 
does  it  signify,  whether  the  bill  or  note  negotiated 
had  or  had  not  a  prior  existence.  The  moment  the 
partnership  ceases,  the  partners  become  distinct  per- 
sons: they  are  from  that  period,  tenants  in  common 
of  all  the  property  embarked  in  it ;  and  if  any  secu- 
rities which  belonged  to  the  partnership  are  after- 
wards sent  into  the  world,  all  the  partners  must  join 
in  giving  effectual  negotiability  to  them  {b).  It  has 
even  been  doubted  by  Lord  KenyoUy  whether,  if  an 
indorsement  were  actually  made  on  a  bill  or  note,  be- 
fore a  dissolution  of  partnership,  but  the  bill  or  note 
were  not  put  into  circulation  until  afterwards,  the 
indorsement  would  be  so  far  valid,  as  to  charge  the 
partners  who  were  not  privy  to  the  negotiation  of 
the  instrument  (c).  But  this  exemption  from  future 
liability  is  granted  only  on  the  supposition  that  pro- 
per means  have  been  taken  to  make  the  dissolution 
notorious ;  and  therefore  a  dissolution  will  not  pro- 
tect the  quondam  partners,  if  they  suffer  their  names 
to  continue  on  the  partnership  premises,  and  the 
holder  of  the  bill  or  note  took  it  bonajide^  and  for 
value  and  without  knowledge  of  the  dissolution  {d). 
It  is  not  however  to  be  supposed,  that  the  power 
of  one  partner  to  bind  his  copartners  is  confined 
solely  to  the  using  the  name  of  the  partnership  firm, 
in  the  concocting  and  giving  circulation  to  negoti- 
able instruments.  Whatever  other  contracts  relate 
to  and  are  identified  with  the  partnership,  can  be 
enforced  against  the  firm,  notwithstanding  they  were 
singly  entered  into  by  an  individual  partner,  without 

fa)  Kilfoor  v.  FinlayaoD,  1  H.  Bl.  155.  {h)  Abel  v.  SuUon,  3  Em.  N.  P.  C. 
108.  On  the  same  principle,  it  has  been  held,  that  after  a  secret  act  of  bankruptcy 
eomniitted  hy  one  of  two  partnen,  the  other  cannot  by  an  indonement  in  the  name  <x 
the  firm  tiansfer  the  property  in  a  bill»  which  belonged  to  the  fiirn  before  the  bank- 
ruptcy ;  for,  the  partnership  havins  ceased  to  exist,  the  solvent  partner  is  to  be  con- 
sidered aa  tenant  m  eommon  with  the  assignefa  of  the  bankrupt  partner,  and  the  pro- 
perty in  the  bill  can  only  be  transferred  bv  their  respective  indorsements.  Ramsbottom 
V.  Lewis,  I  Campb.  279.  ie)  Abel  v,  Sutton,  mpra.  (d}  Williams  v« 

Keats,  2  Surk.  N.  P.  C.  200. 
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the  express  authority  of  the  others.  Thus,  a  con« 
tract  for  the  sale  or  purchase  of  partnership  effects, 
is  equally  valid  and  effectual,  when  made  by  one  part- 
ner on  the  behalf  of  himself  and  his  copartners,  as  if 
it  were  directly  and  personally  ratified  and  assented 
to  by  all  the  members  of  the  firm.  Over  the  part- 
nership stock,  one  partner  may  exercise  the  jt^  dis- 
ponendi^  and  in  the  absence  of  fraud,  on  the  part  of 
the  purchaser,  the  sale  will  be  binding  upon  the  firm. 
So  in  the  case  of  purchases,  one  partner  may  impli- 
cate the  credit  of  the  firm,  and  if  there  be  no  collu- 
sion between  him  and  the  seller,  the  latter  may  resort 
to  the  firm,  although  the  goods  purchased  never 
formed  an  article  of  joint  stock.  He  who  acts  is 
considered  as  the  authorised  agent  of  the  others : 
trade  could  never  otherwise  be  carried  on  by  more 
than  a  single  individual.  The  power  possessed  by 
each  partner,  individually,  of  disposing  of  the  joint 
merchandize  has  been  long  an  admitted  principle  of 
law,  and  so  far  back  as  the  reign  of  King  James  the 
Firsts  it  received  the  sanction  of  judicial  approbation. 
LamberVs  case  {a)  is  thus  reported :  "  In  this  case, 
it  was  agreed  by  the  court,  that  the  sale  of  one 
partner  is  the  sale  of  them  both ;  and  therefore, 
although  that  one  of  them  selleth  the  goods  or 
merchandizeth  with  them,  yet  the  action  must  be 
brought  in  both  their  names ;  and  in  such  case,  the 
defendant  shall  not  be  received  to  wage  his  law,  that 
the  other  partner  did  not  sell  the  goods  unto  him, 
as  is  supposed  in  the  declaration."  The  existence 
of  the  same  implied  authority  was  recognized  in  a 
more  recent  case,  in  which  Lord  Mansfield  observed, 
that  each  partner  has  a  power  singly  to  dispose  of 
the  whole  of  the  partnership  effects  (Ji) ;  his  authority 
to  do  so  being  implied  from  the  nature  of  business  (c). 
Indeed,  partners  being  joint-tenants  of  the  partner- 
ship stock,  it  follows  that  one  may  lawfully  dispose 
of  the   whole   interest  in   it.     So  with  respect  to 

(A)  Godbolt,  244.  (5)  Fox  v.  Hanbury,  Gowp.  445, 

(r)  Ptr  Bett^  J.,  Barton  v,  Williamf,  5  B.  and  A.  405. 
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purchases  ;  a  purchase  by  one  partner  on  the  joint 
account  is,  in  contemplation  of  law,  a  purchase  by 
the  firm,  and  is  equally  binding  and  operative 
against  them,  as  if  all  the  members  collectively  had 
concurred  in  it  {a).  Nor,  as  regards  the  seller,  can 
the  sale  be  impeached  by  the  firm,  merely  because 
it  was  effected  by  the  individual  partner,  with  the 
fraudulent  intention  of  cheating  his  copartners. 
With  whatever  view  the  goods  are  bought,  or  to 
whatever  purpose  they  are  applied,  a  sale  to  one 
partner  is,  in  legal  effect,  a  sale  to  the  partnership,  if 
the  seller  be  exempt  from  the  imputation  of  collusion. 
An  innocent  seller  is  and  ought  not  to  suffer  for  the 
fraud  or  misconduct  of  the  partner  ;  he  has  a  right 
to  suppose,  that  in  the  particular  transaction,  the 
individual  partner  was  fairly  and  conscientiously 
exercising  the  power  with  which  he  is  gifted,  of 
binding  his  copartners  in  commercial' dealings  (6); 
unless  indeed  ne  is  expressly  forbidden  by  one  part- 
ner, to  deliver. goods  on  the  joint  account  without 
his  concurrence,  in  which  case,  the  seller,  to  recover 
in  an  action  for  goods  sold  after  such  a  countermand, 
must  show  that  the  sale  was  adopted  by  the  dissen- 
tient partner,  or  that  he  derived  a  benefit  from  the 
delivery  (c).  So  one  partner  may  order  insurances 
to  be  effected  on  the  account  of  his  copartners,  and 
such  an  order  will  render  them  all  liable  for  the 
premiums  (rf).  He  may,  likewise,  pledge  the  part- 
nership effects,  and  the  pledge  will  bind  his  co- 
partners, although  made  without  their  privity  and 
consent,  if  the  pawnee  have  no  notice  that  the  pro- 
perty is  partnership  property,  and  there  be  no  fraud 
or  collusion  in  the  transaction.  For  instance,  where 
two  persons  purchased,  for  the  joint  account  of 
themselves  and  a  third  person,  some  clover  seed, 

{a)  Hyat  v.  Haze,  ComK  383.  (h)  Bond  v,  CKIwon,  1  Campb.  185. 

^c)  Waiia  V.  I>won,  1  Stark.  N.  P.  C.  164.    And  see v.  Layfield,  1  Salk. 

29 1 .    Minnett  v.  Whitney,  16  Vin.  Abr.  244. 

{d)  Hooper  v.  Lusby,  4  Campb.  66.  But  the  managing  owner  andpart  owner  of 
a  Bh^  has  no  implied  authority,  a>  such,  to  order  insurances  U>  be  effected  oo  ac- 
count of  the  other  part  owners.    Id.  Ibid.  Bell  v,  Humphries,  3  Stark.  N.  P.'C.  345. 
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ledge  of  the  other,  the  innocent  partner  is  liable 
to  repay  the  money  {a).  Even  where  the  repre- 
sentations  made  by  one  partner  to  a  person  dealing 
with  the  firm  are  not  only  untrue,   but  the   sup- 

f>osed  transactions,  in  reference  to  which,  a  joint 
iability  is  created,  and  the  representations  are  made, 
are  fictitious,  the  innocent  partner  will  be  bound  to 
fulfil  them,  in  the  same  manner  as  if  they  had  been 
real,  in  a  case  in  which  it  was  within  the  scope  of 
the  particular  partner's  authority  to  do  what  he  has 
untruly  stated  to  have  been  done  (h).  But  in  a 
matter  wholly  unconnected  with  the  partnership,  one 
partner  cannot  bind  the  others  (c).  And  where  a 
contract  is  entered  into  by  one  partner  on  the  joint 
account,  though  for  his  own  individual  benefit,  and 
the  party  with  whom  the  contract  is  made  knows 
that  the  benefit  derived  from  ,it  is  intercepted  by 
that  single  partner,  the  firm,  if  they  are  not  apprised 
of  it,  are  not  bound,  nor  can  they  be  called  upon  to 
compensate  any  loss  that  the  party  may  sustain  in 
consequence  of  a  breach  of  the  contract.  Thus, 
where  the  proprietor  of  a  stage  coach,  intended  to 
relinquish  a  part  of  his  interest  in  the  concern  in 
fa^'our  of  a  particular  person,  and  that  person  agreed 
with  one  of  the  proprietors  of  the  mail  coach,  who 
was  also  the  book-keeper,  to  resign  the  refusal  to 
him,  in  consideration  that  his  family  and  private 
parcels  should  be  carried  free  by  the  mail ;  and,  in 
pursuance  of  such  agreement,  the  parcels  were  con- 
veyed exempt  from  carriage  for  two  years,  and  a 
parcel  was  afterwards  lost ;  it  was  determined  that 
this  agreement  did  not  bind  all  the  proprietors,  and 
consequently  that  they  were  not  jointly  responsible 
to  make  good  the  loss,  unless  actual  notice  of  the 
existence  of  the  understanding  had  been  given  to 
them,  to  which  they  did  not  object  {d).  Positive 
consent,  however,  or  acquiescence,  which  in  all  cases 

(a)  WiUet  v.  Chanibers,  Cowp.  814.        (b)  Rapp  v.  Latham,  2  B.  anU  A,  796. 

(c)  Sandilands  v.  M^sh,  2  B.  and  A.  f>rn. 

id)  ^ignold  V.  Watcrhoutoe,  1  Mau.  and  Selv.  Uh*J, 
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may  be  inferred  from  passive  privity,  will  induce 
that  responsibility  upon  partners  which  a  different 
line  of  conduct  would  have  averted.  For  instance, 
in  the  case  to  which  we  last  alluded,  all  the  members 
of  the  firm  might  have  been  compelled  to  answer  in 
damages  for  the  loss  of  the  parcel,  if  they  had  been 
cognisant  of  the  arrangement^between  the  individual 
partner  and  the  owner  of  the  parcel,  and  had  ne- 

fleeted  to  signify  their  disapprobation  of  it.  And  it 
as  been  determined,  that  where  one  of  two  partners 
makes  a  contract  as  to  the  terms  on  which  any  bu- 
siness is  to  be  transacted  by  the  firm,  although  such 
business  is  not  only  not  in  their  usual  course  of  deal- 
ing, but  is  even  contrary  to  their  arrangement  with 
each  other;  yet  if  the  business  is  afterwards  trans- 
acted by  or  with  the  knowledge  of  the  other  partner, 
he  is  bound  by  the  contract  made  by  his  partner  (a). 
It  seems  to  be  doubtful,  whether  one  partner  can 
bind  the  firm  by  a  guarantee  of  the  credit  and  re- 
sponsibility of  a  third  person.  In  a  case  which  came 
under  the  consideration  of  Lord  Eldon  (b\  a  single 
partner,  in  the  partnership  name,  had  guaranteed 
the  payment  of  certain  purchases  made  by  a  par- 
ticular  individual,  and  the  counsel  (c)  having  de- 
clined arguing  whether  or  not  such  a  guarantee  was 
binding  upon  the  firm,  liis  lordship  remarked,  that 
the  objection,  that  the  partnership  was  not  bound  by 
the  signature  of  one  partner,  was  properly  abandoned. 
It  appears,  also,  from  a  case  decided  in  the  time  of 
Lord  Mansfield,  that  one  partner  may  bind  his  copart- 
ners by  giving  a  letter  of  credit  or  guarantee  in  their 
names:  and  that  the  person,  to  whom  such  letter  of 
credit  or  guarantee  is  given,  has  a  remedy  upon  it 
against  all  the  partners  (d):  although,  where  such  an 
instrument  is  given  without  the  consent  of  the  other 
partners,  and  is  contrary  to  their  interests,  the  court 
will  look  at  it  very  strictly ;  and,  if  there  be  any 

(a)  SuidiUndi  v.  Manh,  2  B.  and  A.  673. 

(b)  ExparU  (iardom,  15  Vesey,  'IHQ,  (c)  Sir  5.  Romilly, 
(./)  Hope  o,  Cust,  dted  in  Shirreff  v.  Wilks,  I  Ea«>t,  53. 
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ground  for  a  suspicion  of  "  covin,  or  such  gross 
negligence  as  may  amount  to,  or  be  equivalent  to, 
covin,"  the  partners  will  not  be  liable  (a).  But  Lord 
Ellenborough^  considering  that  the  power  of  one 
partner  to  bind  the  firm  by  a  guarantee,  is  not  an 
authority  necessary  or  usual  for  carrying  on  the 
joint  concerns  (A),  has  adopted  a  different  principle, 
and  has  held,  that,  without  a  special  authority  from 
his  co*partners,  one  partner  is  not  authorized  to  bind 
the  partnership  by  guaranteeing  the  debt  of  a  third 

J)erson ;  although,  to  prove  such  an  authority,  his 
ordship  considered  a  subsequent  recognition  tanta- 
mount to  a  previous  command ;  and  that  an  autho- 
rity in  the  particular  instance  should  be  inferred,  if 
a  previous  course  of  dealing  were  shown,  in  which 
similar  guarantees  had  been  given  in  the  partnership 
firm,  with  the  privity  of  all  the  partners  (c).  Where, 
however,  a  guarantee,  given  by  one  partner,  has  re- 
ference to  business  transacted  by  the  partnership,  it 
will  be  binding  upon  the  firm ;  because,  although 
the  giving  of  a  guarantee  may  be  inconsistent  with 
the  regular  course  of  dealing,  it  is  still,  in  such 
a  case,  within  the  scope  of  a  partner^s  authority. 
Thus,  where  A.  employed  B.  and.C,  who  were  his 
navy  agents,  to  lay  out  money  in  the  purchase  of  an 
annuity  for  him,  of  which,  and  of  the  fact  of  the 
money  being  laid  out,  both  were  cognisant ;  but  6., 
unknown  to  C,  guaranteed  the  punctual  payment  of 
the  annuity,  it  was  held  that  C.  was  bound  by  this 
engagement  of  B/s ;  for,  being  connected  with  the 
transaction,  which  both  had  undertaken,  and  to  which 
both  were  privy,  it  became,  in  point  of  law,  an 
assurance  made  by  one  partner  with  reference  to 
business  transacted  by  both  (rf). 

Although,  in  simple  contracts  which  may  have  a 
tendency  to  promote  the  common  object,  the  act  of 

(a)  Hope  V,  Gust,  cited  in  Shirreff  v.  Wilks,  I  East,  53.  (6)  See  Ridley  v, 

Taylor,  13  Bast,  180.  (c)  Duncan  v.  Lowndes,  3  Campb.  478.         {i)  San- 

dilands  v.  Marsh,  '2  B.  and  A.  67'{. 
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each  partner  binds  all  the  others,  yet  one  partner 
cannot,  as  such,  bind  another  by  deed,  even  m  com- 
mercial dealings;  and  this  both  for  technical  reasons, 
and  on  the  general  policy  of  the  law.  No  custom 
could  extend  to  the  execution  of  instruments  of 
such  efficacy  as  deeds ;  the  sealing  and  delivery  by 
the  party,  or  some  one  expressly  authorized  by  him, 
who  thus  becomes  his  attorney  for  the  purpose,  are 
indispensably  necessary ;  and  such  a  power,  if  al- 
lowed, would  have  the  most  mischievous  tendency ; 
for,  as  the  want  of  consideration  for  securities  under 
seal  cannot  be  inquired  into,  it  would  extend  to  the 
case  of  mortgages,  and  would  enable  a  partner  to 
give  to  a  favourite  creditor  a  real  lien  on  the  estates 
of  the  other  partners.  This  question  was  agitated 
in  a  case  in  which  a  deed  was  executed  by  one 
partner,  in  a  partnership  transaction,  for  a  full  and 
valuable  consideration  received  by  all  the  partners ; 
but  it  was  decided  by  the  Court  of  King's  Bench 
that  the  deed  was  inoperative  against  the  firm  {a). 
Nor  will  the  circumstance  of  the  partnership  being 
constituted  by  deed  make  any  difference  (6) ;  unless 
a  particular  power  authorizing  the  partners  to  execute 
such  instruments  for  each  other  be  reserved  (c).  It 
has  indeed  been  ruled  by  Lord  Mansfield^  that,  for 
a  partnership  debt,  one  partner  has  authority  to 
execute  a  bond  for  his  copartners  (rf);  the  pro- 
priety, however,  of  this  decision  cannot  now  be  can- 
vassed, because  the  facts  that  it  involved  are  not 
sufficiently  disclosed  (e).  But,  notwithstanding  one 
partner  has  not  an  implied  authority  to  bind  his  co- 
partners by  deed,  his  signature  to  a  deed  on  the 
behalf  of  the  firm  will  be  binding  upon  them,  if  it  be 
done  with  the  express  sanction  of  the  different  mem- 
bers, and  in  their  presence.     Thus,  where  one  part- 

(«)  Harriflon  v.  Jackson,  7  T.  R.  207-    See  also  Thomason  v.  Frere,  10  Eaat, 
418.  (h)  Harrison  v.  Jackson,  supra, 

[c)  Id.  Ibid.  Steiglitz  v.  Egginton,  Holf  s  N.  P.  C  U I . 
rrf)  Mean  v.  Serocold,  ditS  by  Dampkr^  in  arg.  in  Harrison  v.  Jackson*  supra, 
\e)  Per  Lord  Kenyan^  Harrison  v.  Jackson,  supra. 
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ner,  by  the  authority  of  his  copartner,  and  in  his 
presence,  executed  a  deed  for  both  of  them,  in  a 
transaction  in  which  they  were  both  interested,  it 
was  decided  to  be  a  valid  execution  to  charge  both, 
though  the  deed  was  sealed  only  once  (ja).  In  such 
a  case,  it  is  not  essential  that  each  partner  should 
actually  deliver  the  deed,  the  fact  of  the  presence  of 
all  the  partners  at  the  time  of  its  execution,  and  the 
circumstance  of  their  treating  the  deed  as  their  own, 
being  suflScient  to  raise  the  inference  of  a  construc- 
tive delivery  as  against  all  of  them  (i).  And  a  war- 
rant of  attorney  under  seal,  executed  by  one  person 
for  himself  and  his  partner,  in  the  absence  of  the 
latter,  but  with  his  consent,  is  a  sufficient  authority 
for  signing  judgment  against  both  (c).  But  a  sub- 
sequent acknowledgment  by  one  partner,  that  he 
gave  an  authority  to  execute  a  deed  on  his  behalf, 
will  not  give  the  deed  validity  as  against  him,  unless 
the  authority  itself  be  shown  to  have  been  legal,  and 
under  seal  (rf).  In  respect  to  the  individual  partner 
himself,  who,  unsanctioned  by  the  firm,  professes, 
by  his  execution  of  a  deed,  to  give  it  operation 
against  the  partnership,  the  deed  will  be  binding 
upon  him,  although  inefficacious  against  his  part- 
ners. For  instance,  if  one  partner  execute  a  bond 
in  his  own  name  and  that  of  his  co-partner,  as  their 
joint  and  several  bond,  the  bond,  although  inope- 
rative against  the  latter,  is  still  a  valid  separate 
bond  of  the  partner  by  whom  it  was  executed ;  for 
he  cannot  avail  himself  of  the  objection  arising  from 
the  non-execution  by  his  copartner  (e).  So,  if  a  part- 
ner, on  behalf  of  himself  and  his  copartner,  refer  all 
differences  between  them  and  a  third  person  to  ar- 
bitrators, and  promise  to  perform  their  award, 
which  directs,  that  the  suits  against  such  partner 
shall  cease,  and  that  he  shall  pay  a  certain  sum  j 

(a)  Ban  V.  DunsterviUe,  4  T.  R.  313.    Sec  also  Lord  Lovelace's  case,  Sir  W. 
Jones,  268 — Williams  v.  Walsby,  4  Esp.  N.  P.  C  220. 

(6)  Bum  V.  Bum,  3  Vesey,  678.        (c)  Bmtton  i>.  Burton,  1  Chit.  Rep.  707. 

{d)  Steiglitz  v.  Egginton,  Holt*s  x\.  P.  C  141. 

(r)  Elliott  t'.  Davis,  2  Bos.  and  Pul.  338.     Hawkshaw  r.  Parkins,  2  Swanst.  543. 
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such  partner  is  liable  to  an  action  for  non-perform- 
ance of  the  award,  although  the  other  partner  is  not 
made  a  party  to  the  submission  [a).  But  where  an 
individual  partner  executes  a  deed  for  himself  se- 
parately, on  the  faith  and  understanding  that  it  is 
to  be  executed  by  all  the  partners,  it  does  not  bind 
him  unless  the  execution  of  all  is  procured,  on  the 
principle  that  the  transaction  is  incomplete.  It  has, 
therefore,  been  determined  that  an  award  made 
against  one  member  of  a  firm,  by  virtue  of  a  deed  of 
reference  executed  only  by  such  member,  upon  the 
faith  that  it  was  to  be  executed  by  all  the  partners, 
is  not  evidence  of  a  debt  due  from  such  partner  (V). 
In  bankruptcy^  however,  as  will  be  hereafter  seen, 
one  partner  can  execute  a  deed  on  behalf  of  himself 
and  his  copartners,  and  it  will  be  binding  upon  the 
latter  (c).  This«  indeed,  is  an  exception,  and  has 
never  been  considered  as  impeaching  the  general 
rule. 

But  although  one  partner  cannot,  by  deed,  bring 
any  fresh  burden  upon  his  copartner,  he  may,  by 
deed,  bar  him  of  a  right  which  they  possess  jointly. 
Where  there  is  a  promise  to  several  jointly,  or  there 
are  several  joint  obligees  or  covenantees,  a  release 
by  one  binds  all  (rf) ;  and,  as  contracts  with  a  part- 
nership are  made  jointly  with  all  its  members,  one 
may  therefore  defeat  the  claims  of  the  rest.  In  this 
respect  the  law  of  England  corresponds  with  the 
rule  of  the  civil  law.  Acceptilatione  unius  tollitur 
obligatio  (e) ;  for,  in  the  same  manner  as  a  payment 
of  the  whole,  to  any  oife  of  the  preditors,  liberates 
the  debtor  against  all,  a  release  by  one,  which  pre- 
supposes satisfaction,  ought  to  have  the  same  effect. 
This  may  seem  hard  ;  but  a  deed  implies  a  full  con- 

(a)  Stnmgiord  v.  Oieen,  2  Mod.  228.  (6)  Antnm  v.  Chase,  15  East,  209. 

See  also  Dutton  v,  Morrison,  17  Vesey,  193.  Johnson  v.  Baker.  4  B.  and  A.  440. 
(c)  Ex  parte  Mitchell,  14  Ves.  597.  Ex  parte  Hall,  1  Rose  B.  C  2.  ExparU 
Hodgkinson,  19  Ves.  291.  S. C. Coop. Case, 99.    Seealsopoff.  (<f)  Ca 

litt  S32.  a.  Tooker*8  Case,  2  Rep.  68.  Bae.  Abr.  TiL  Release,  D.  Com.  Dig.  Tit. 
Release.  2  RoL  Abr.  410.  Arton  v.  Booth,  4  B.  Mooie,  194.  Hawkshaw  v.  Par- 
kfais,  2  Swanst.  542.  Sheph.  Toacfast  335.  Per  Lord  Kenyan^  Vtrrj  v.  Jackmm, 
4  T.  R.  5\e,  {e)  Inst.  L  2.  ff.  de  duob.  itis. 
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sideration,  which,  in  the  case  of  a  release,  would  be 
for  the  joint  benefit  of  all  the  partners ;  and  if  any 
rejudice  is  sustained  by  the  misconduct  of  one,  the 
aw  imputes  it  to  the  folly  of  the  others,  who  have 
associated  with  a  man  of  such  a  character  (^0*  But, 
in  cases  of  gross  collusion  with  debtors,  where  fraud 
manifestly  appears,  a  court  of  law  will  control  the 
legal  power  of  one  partner  to  release  the  debt,  and 
in  the  Exercise  of  its  equitable  authority,  will  set 
aside  a  release  granted  by  him.  A  strong  case  of 
fraud  must,  however,  be  clearly  established  in  the 
particular  instance ;  for  although  it  be  contrary  to 
agreement  that  the  releasor  should  interfere  in  the 
receipt  or  discharge  of  the  debt  released,  and,  on 
that  account,  his  release  is  improper ;  yet,  unless 
the  transaction  be  proved  to  have  been  fraudulent, 
the  release  will  be  effectual  and  binding  (V).  Where, 
therefore,  two  plaintifi^,  who  were  partners,  instructed 
their  attorney  to  proceed  to  trial,  in  an  action  brought 
by  them  against  the  defendant  for  misrepresentation 
as  to  their  solvency ;  and  a  few  days  ben)re  the  trial, 
one  of  them  gave  a  release  to  the  defendant,  with- 
out the  knowledge  of  or  communication  with  such  at^ 
torney,  the  court  refused  to  interfere  (c).  But  it  will  al- 
ways be  considered,  in  what  right  the  release  is  given 
by  a  joint  obligee.  If  he  release  all  actions  in  a  repre-* 
sentative  capacity,  a  joint  bond  in  his  own  right  is 
not  discharged,  and  so  vice  versa.  Thus,  in  an  old 
case  (ji\  A.  and  B.  took  an  obligation  from  C,  for 
the  payment  to  them  of  a  sum  of  money,  and  this 
was  done  by  them,  as  trustees,  and  for  securing  the 
payment  of  legacies  to  younger  children  :  A.  brought 
an  action  on  this  bond,  to  which  C*  pleaded  a  release 
from  B. ;  but  upon  oyer  it  appeared  that  the  release ' 
was  of  all  actions  which  B.  bad  on  his  own  account; 

la)  6  Rep.  25.  a.  (h)  Arton  v.  Boodi,  4  B.  Mooie,  199.    See  also  Ledi 

V.  Leghf  1  JBo«.  sad  Pui  447.  Jodcs  v.  Herbert,  7  Taunt.  491.  Skaife  o.  Jadk. 
eoiH  3  B.  &  G.  4'Jl.  (c)  Fuinival  v.  Weston,  7  B.  Mooie,  356. 

id)  Stokes  v.  Stokes,  I  Vent  35.  \  Lev.  278.  2  Keb.  630.  But  see  Bayley  9. 
Ik^,  7  Mod.  250, 
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and  in  truth  B.  did  not  know  of  the  taking  of  the 
bond,  nor  was  he  privy  to  the  suit ;  and  though  it  was 
objected  that  the  release  of  one  obb'gee  discharged  the 
bond,  and  that  it  must  be  on  his  own  account,  yet  it 
was  adjudged  that  the  release  did  not  operate  as  a 
bar,  for  that  the  words  *^on  his  own  account**  must 
have  been  inserted  for  some  purpose,  and  could  not 
in  this  case  be  for  any  other,  but  to  distinguish  de-* 
mands,  which  B.  had  in  bis  own  right,  from  those 
he  had  in  right  of  or  in  trust  for  others.  And,  if  A. 
be  bound  to  B.  and  C,  solvend*  the  moiety  to  B., 
and  the  other  to  C,  the  release  of  one  shall  not  pre- 
judice the  other ;  and  if  there  are  several  covenantees 
in  the  same  deed,  one  covenantee  will  not  be  bound 
by  a  release  from  the  others  (a). 

Independently  of  commercial  transactions,   one 

?artner  may  bind  another  in  legal  proceedings, 
^artners  being  identified  in  interest,  the  acts  and 
admissions  of  any  one,  with  reference  to  the  com- 
mon  object,  are  the  acts  and  declarations  of  all,  and 
are  binding  upon  all.  Therefore,  where  there  is  a 
joint  and  several  engagement  for  the  payment  of 
money,  an  acknowledgment  by  one  of  the  debtors 
of  its  existence,  and  of  its  not  having  been  satisfied, 
is  sufficient  to  deprive  the  others  of  the  benefit  of 
a  plea  of  the  statute  of  limitations  (li).  It  is  clear 
that  such  an  acknowledgment  made  by  an  individual 
debtor  would  revive  the  debt  against  him,  and  there 
can  be  no  ground  for  distinguishing  between  the 
case  of  one  and  many  debtors,  where  only  one  of 
them  makes  the  acknowledgment;  for  the  party 
from  whom  the  acknowledgment  proceeds  cannot 
deny  the  existence  of  the  debt,  and  if  the  acknow* 
ledgment  of  one,  where  only  one  is  sued,  will  pre- 
vent the  operation  of  the  statute  of  limitations,  so 

« 

(a)  Moor,  $4.  (6)  Whitoomb  v.  Whiting,  DougL  651.    Perry  v.  Jackson, 

6  T.  R.  516.  Perliam  v.  Raynal,  2  Bing^.  306.  ace.  But  see  Bland  v.  Hasdrigi 
3  Ventr.  151  amtra^  and  the  obserratioBs  oi  the  Judges  in  dcJiTertng  judgment  on 
the  eases  of  Atkins  v.  Tkedgdld,  3  B.  &  a  23.  and  Brandnm  v,  Wharton,  1  B.  & 
A.  463.  See  also  Onntv.  Jackson,  Peake's  N.  P.  C  202.,  and  poH,  where  this 
subject  is  more  fully  explained. 
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also  will  the  acknowledgment  of  one  where  many 
are  sued.  To  hold  otherwise  would  be  to  establish 
an  anomaly  in  the  law,  because  in  other  cases  an  ac- 
knowledgment by  one  of  many,  who  are  jointly  con- 
cerned,, is  binding  on  the  rest(^).  The  same  doc- 
trine has  been  applied  to  acknowledgments  in  cases 
of  trespass,  conspiracy,  and  other  offences,  up  to  high 
treason  (£).  It  lollows,  therefore,  that  admissions  by 
one  partner  must  be  governed  by  the  same  prftici- 
pl^,  and  that  they  will  be  binding  on  the  firm.  And 
even  after  a  dissolution  of  the  partnership,  the  ad- 
mission of  one  partner  is  binding  upon  his  copartner 
if  it  relate  to  a  transaction  which  occurred  during 
the  existence  of  the  partnership ;  for,  with  regard  to 
things  past,  the  partnership  is  not  dissolved,  but  only 
with  respect  to  things  future  (c).  Thus,  when  the 
creditor  of  a  partnership,  in  discharge  of  a  demand 
against  himself,  assigned  to  a  third  person  the  debt 
owing  to  him  by  the  firm,  it  was  determined  that  a 
verbal  promise,  by  one  of  the  partners,  to  pay  such 
debt  to  the  assignee,  was  not  within  the  statute  of 
frauds ;  for  it  was  not  an  undertaking  for  the  debt 
of  another,  the  old  debt  being  extinguished  and  a 
new  one  created :  and  that  the  promise  bound,  not 
only  the  party  who  made  it,  but  the  whole  partner- 
ship, even  though  some  of  the  members  of  the  firm 
had  retired  before  the  promise  was  given  ;  provided 
the  debt  to  which  it  had  reference  arose  out  of  joint 
contracts,  entered  into  whilst  they  continued  in  the 
paitnership  (rf).  But  to  affect  the  expartners,  after  a 
dissolution,  the  admission  of  the  single  partner  must 
clearly  refer  to  a  liability  created  pending  the  partner- 
ship ;  since,  if  it  relate  to  a  transaction  which  has  oc- 
curred since  the  separation,  it  is  not  evidence  to  charge 
them  (e).  Neither  is  a  declaration  made  by  one  of  two 
partners,  during  an  existing  co-partnership,  evidence 

{a)  Vicary's  Case,  Bac  Ahr.  Tit.  Eyidenoe,  623.  S.  C  Oilb.  End.  51. 
(6)  See  1  PfailL  on  Evid.  96,  et  seq.  (c)  Wood  v.  Braddick,  1  Taunt  104. 

{d)  Lacy  v.  M^Neile,  4  DowL  and  RyL  13.    And  see  Isiad  v.  DoCiglas,  I  H.  Bl. 
239.  (0  Wood  V,  Braddick,  n»jpra. 


ihe  Firm  in  BLinkruptcy.  81 

to  bind  his  partner  as  to  a  transaction  which  occur- 
red previous  to  the  partnership,  unless  a  joint  respon. 
sibility  be  proved  as  a  foundation  for  such  evi- 
dence (a).  In  an  action  commenced  by  a  firm  upon 
a  contract  made  by  one  partner,  his  declaration,  that 
the  property,  which  formed  the  subject  matter  of 
the  contract,  belonged  to  himself  individually,  and 
had  been  allotted  to  him  out  of  the  partnership  stock, 
is  evidence  against  the  firm,  and  will  prevent  their 
maintaining  a  joint  action  for  a  breach  of  the  con« 
tract  (ft).  So,  where  several  are  concerned  together 
in  partnership,  notice  to  one  partner  is  equivalent 
to  notice  to  all  of  them,  if  the  transaction,  in  respect 
of  which  the  notice  is  given,  be  hcyna  fide  {c).  It 
has  been  decided,  that  a  note  for  the  weekly  pay- 
nient  under  the  Lords'  act  may  be  signed  by  one 
member  of  a  firm  for  himself  and  his  partner  [d) : 
and  such  a  note  will  be  good  and  obligatory  upon  a 
retiring  partner,  if  given  after  he  has  seceded,  where 
the  deed  of  dissolution  empowers  the  remaining 
partners  to  use  his  name  in  the  prosecution  of  all 
suits  (je). 

One  partner  may,  likewise,  in  proceedings  under 
the  bankrupt  laws,  effectually  bind  his  copartners. 
Thus,  although  a  commission  of  bankruptcy^  which 
purports  to  issue  on  the  petition  of  one  only  of  two 
partners,  cannot  be  supported,  because  where  the 
debt  is  due  to  a  partnership,  it  must  appear  that  all 
the  partners  to  whom  it  is  due  concur  in  the  proceed- 
ing (y);  yet,  if  the  commission  itself  profess  to  have 
been  awarded  at  the  instance  of  all.  the  partners,  it 
will  be  valid,  notwithstanding  the  affidavit  ground- 
ing it,  and  the  bond  to  the  Lord  Chancellor ^  were 
made  and  executed  by  one  partner  only  on  the  be- 

(a)  Catt  V.  Howard,  2  Stark,  on  Evid.  45.  S.  C.  3  Stark.  N.  P.O.  3. 

(ft)  Lucas  V.  Ddaoour^  1  Maule  and  Sdw.  249.  (c)  Per  Lord  EUmborxmghy 

in  Bi^nold  v,  Waterhouse,  1  Mau.  and  Sdw.  259*     Porthouse  v,  Parker,  1  Camp. 
82.  fidersoD  v.  Pope,  lb.  408.  {d)  Meux  v.  Humphry,  8  T.  R.  '25,    Dore 

v.  Hogg,  1  N.  R.  306.  (e)  Burton  v.  Imt,  5  B.  and  A.  267.  (/)  Buck, 

land  V.  NewHime,  1  Taunt.  477.     But  see  Et  parte  Blakey,  1  Glyn  and  James, 
197.  •  ^ 
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half  of  the  firm  (a).     One  partner  may  also  prove  a 
joint  debt  under  the  commission,  or  singly  vote  in 
^  the  choice  of  assignees,  or  he  may,  by  a  power  jjf. 
(  attorney  executed  by  himself^  on  the  behalf  of  the 
^    firnL  authorise  a  third  person  to  represent  and  act 
^  for  the  partnership  in  these  respects  (6).     So,  one 
partner,  without  consulting  the  other  members  of 
the  firm,  may  sign  a  bankrupt's  certificate,  either 
during  the  continuance  of  the  partnership  or  after 
a  dissolution,  upon  a  debt  proved  during  the  sub- 
sistence of  the  partnership  (c).     In  fact,  to  most  im- 
portant purposes,  the  act  of  one  partner  is,  in  bank- 
ruptcy, to  be  considered  as  the  act  of  all  (rf).   Where 
one  of  two  partners  became  bankrupt,  a  commission 
issued  against  a  debtor  to  the  firm  on  the  petition  of 
the  solvent  partner  alone,  in  the  character  of  and  as 
one  of  the  assignees  of  his  bankrupt  partner,  has 
been  held  to  be  regular,  though  the  other  assignees 
did  not  join  in  the  affidavit  and  petition  (e). 


SECTION  III. 

Legal  Remedies  between  Partners. 

Having  considered  in  what  cases  one  partner  has 
the  power  of  binding  his  copartners  without  their 
express  acquiescence,  we  will  now  proceed  to  inquire, 
what  remedies  partners  have,  as  between  each  other, 
for  the  vindication  of  rights  when  violated  by  one 
who  sustains  the  character  of  a  partner.  These  may 
be  divided  into  actions  at  law  and  suits  in  equity* 

(a)  Ex  parte  Hodgkkison,  19  Ve8.  291.  S.  0.  Cooper's  Ca.  99.  Ex  parte 
Boberts,  lb.  102.    Ex  parte  Pede,  Bud:,  457.    Ex  parte  Morton,  lb.  44. 

(b)  Ex  parte  Mitdidl,  14  Ves.  597.  (c)  Ex  parte  Hall,  1  Rose,  2.  S.  C 
17  Ves.  62. 

(d)  Per  Lord  Eldon^  Ex  parte  Hodgkinson,  stipra.  Ex  parte  Moigan,  Buck. 
109.  The  general  order  of  the  1 2th  Ausust,  180.9,  requiies  that,  in  cases  of  part> 
nership,  all  petitions  in  bankruptcy  shal^  before  they  are  presented,  be  signed  by 
one  of  the  partners ;  and,  upon  this  branch  of  the  order,  it  has  been  held  tlmt  a  pe- 
tition signed  by  one  partner  in  the  partnership  name  is  insufficient.  Ex  parte 
Hall,  1  Glyn  and  James,  355.  n.  (a.) 

{e)  Ex  parte  Blakey,  1  Glyn  and  James,  1 97. 
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We  will,  in  the  first  place,  ascertain  what  are  the 
existing  legal  remedies.  At  law,  there  are  several 
actions  which  it  is  competent  to  a  partner  to  bring 
against  persons  who  are  jointly  engaged  with  him  in 
trade.  The  actions  of  account,  covenant,  assumpsit 
and  trover  are  severally  adapted  to  the  adjustment  of 
partnership  differences,  and  these  we  will  consider 
separately,  and  in  the  order  they  have  been  arranged* 
The  action  of  account  has  in  a  great  measure  fallen 
into  disuse,  a  preference  of  late  years  being  given  to 
the  mode  of  proceeding  by  bill,  in  a  court  of  equity, 
where  a  discovery  by  the  defendant's  answer  upon 
oath  may  be  obtained.  It  will  therefore  only  be 
necessary  briefly  to  advert  to  the  nature  of  the 
action.  By  the  common  law,  the  action  of  account 
miffht  be  maintained  against  a  bailiff  or  receiver  (a), 
and  in  favour  of  trade  and  commerce,  by  one  mer-« 
chant  against  another.  But  because  the  account 
rested  in  privity,  executors  could  not  in  general  sus- 
tain such  an  action  (b):  however  this  was  remedied, 
by  the  Stat.  Westm.  2  (c),  which  gave  the  action 
to  executors,  and  according  to  Lord  Coke  (rf)  the 
Stat,  of  31  Edw.  3.  stat.  1.  c.  11,  gave  it  to  admini- 
strators. The.  Stat.  215  Edw.  3.  stat.  5.  c.  5,  has  ex- 
tended the  same  remedy  to  the  executors  of  exe- 
cutors. So  at  the  common  law,  this  action  did  not 
lie  against  the  executors  of  the  accountant ;  but  by 
Stat.  4  Arm.  c.  16.  s.  9H.  an  action  of  account  may  be 
maintained  against  the  executors  or  administrators 
of  a  guardian,  bailiff,  or  receiver.  The  relation  of 
partners   has  always  been   considered  a  sufficient 

i>rivity  to  give  them  the  action  of  account;  and  it  is 
aid  down  by  htrrd  Coke  (e\  that  if  two  joint  mer- 
chants occupy  their  stock,  goods,  and  merchandize 
in  common,  to  their  common  profit,  one  of  them, 
naming  himself  a  merchant,  shall  have  an  account 
against  the  other,  naming  him  a  merchant,  and  shall 

(a)  Go.  LiCt  172.  a.  (h)  Sed  vUe  F.  IJ.  B.  117.  11  Bep.  90.  tu 

ic)  13  Edw.  1.  stat  1.  c.  23.  {d)  Co.  litt.  89.  b.  2.  InsUt.  404.  (e)  Co. 

litt  172.1. 
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charge  him  as  receptor  denariorum  ipsius  B.  e.v  qua- 
ctinque  causa  et  contractu  ad  communem  utiUtatem  ipso- 
rum  A.  et  B.  proventerC  sicut  per  legem  mercatoriam 
rationabiliter  monstrare  poterit.  There  are  two  judg- 
ments in  this  action  :  the  first  judgment  is,  that  the 
defendant  do  account  (a\  usually  termed  a  judg- 
ment quod  computet:  this  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only  and  not  de- 
finitive {b)y  and  after  such  a  judgment,  the  defendant 
usually  offering  to  account,  the  court  assigns  auditors 
to  take  and  declare  the  account  between  the  parties. 
If  the  defendant  before  the  auditors  (c)  plead  any 
matter  in  discharge,  which  is  denied  by  the  plaintiff, 
so  that  the  parties  are  at  issue,  the  auditors' must 
certify  the  record  to  the  court,  who  thereupon  will 
award  a  venire  Jacias  to  try  it;  and  if  on  the  trial 
the  plaintiff  make  default,  he  will  be  nonsuited;  huty 
notwithstanding  the  nonsuit,  he  may  bring  a  scire 
facias  upon  the  first  judgment.  The  final  or  second 
judgment  in  account  is  (rf),  that  the  plaintiff  do  re- 
cover against  the  defendant  so  much  as  he,  the 
defendant,  is  found  in  arrear. 

A  much  more  efficacious  remedy  for  partners  than 
the  action  of  account,  and  one  more  frequently  re- 
sorted to,  is  the  action  of  covenant.  If  the  articles 
by  which  the  partnership  is  constituted  are  under 
seal,  damages  commensurate  with  the  injury  su^ 
tained  by  the  nonperformance  of  any  covenant  or 
engagement  contained  in  them  may  be  recovered 
in  such  an  action.  For  instance,  if,  in  the  deed  of 
copartnership,  the  partners  covenant  each  to  advance 
a  stipulated  sum  as  capital,  for  the  purpose  of  launch- 
ing the  partnership,  an  action  to  enforce  payment, 
according  to  the  covenant,  will  lie  by  one  partner 
against  the  other,  who  fails  to  make  the  covenanted 
advance,  and  the  sum  agreed  upon  will  be  the 
measure  of  damages  (<?).     So,  if  a  sole  trader  cove- 

.  (a)  Co.  Ent  46  b.  Rttt.  Ent  17.  {h)  MetcalTs  case,  1 1  Rep.  38.  a. 

(c)  Bull.  N.  P.  .1 28. .  {d)  Metcalfs  Case,  supra.  (f )  Venning  w 

I^eckie,  13  Eaut,  7. 
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nants,  in  consideration  of  a  sum  agreed  to  be  paid 
by  instalments,  to  take  two  persons  into  partnership 
with  him  for  a  period  of  eighteen  years,  and  five 
months  after  the  commencement  of  the  partnership, 
when  only  one  instalment  is  due,  he  becomes  a 
bankrupt,  still  the  admitted  partners  must  pay  the 
remaining  instalments,  and  the  assignees  of  the 
bankrupt  can  enforce  payment  of  them  at  the  re- 
spective periods  of  their  becoming  due  (a).  And  if 
a  trader  covenant  to  take  a  person  into  partnership, 
and  to  assign  to  him  a  moiety  of  the  interest  in  the 
house,  "to  commence ^om  and  after  a  certain  day 
then  next,  on  the  terms  and  conditions  following, 
viz.  the  said  person  to  pay  to  the  said  trader,  on  or 
before  that  day,  a  stated  sum  as  a  premium  or  fee  to 
be  admitted  into  the  partnership,  and  the  stock  to  be 
valued,' and  such  person  to  advance  a  sum  equal  to 
the  value  of  the  stock,  and  proper  articles  of  part- 
nership, as  soon  as  convenient  to  be  made  out;" 
he  may  maintain  an  action  of  covenant  upon  this 
agreement  for  the  non-payment  of  the  premium,  be- 
fore the  articles  of  partnership  are  prepared,  or  the 
half  interest  in  the  premises  is  conveyed  (Jb).  So 
if  partners  covenant  to  account  annually,  or  to  ad- 
just and  make  a  final  settlementof  the  joint  concerns 
at  the  termination  of  the  partnership,  a  refusal  by 
one  partner  to  perform  these  covenants  respectively, 
will  vest  in  the  other  a  right  of  action  which,  when 
enforced  at  law,  will  entitle  him  to  a  satisfaction 
co-extensive  with  the  resulting  damage  (c).  The 
same  rule  applies  to  every  other  species  of  lawful 
covenant,  by  which  partners  reciprocally  and  several- 
ly bind  themselves  inter  se  to  the  performance  of  any 
particular  act  or  thing.  If  the  covenant  be  not  per- 
formed by  the  covenantor,  although  its  fulfilment 
cannot  be  enfored  specifically  at  law,  yet  the  copart- 
ners, upon  showing  that  they  have  performed  their 

• 

(a)  AkhuTst  r.  Jackson,  1  Swaiut  85.  S.  C.  1  J.  Wilson,  47.  (h)  Walker 

r.  Harris,  I  Anstr.  '245.  (c)  Moravia  v.  hefy,  2  T.  R.  483.  n.     Foster  v. 

Alanson,  2  T.  R.  479. 
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part  of  the  articles,  may  recover  against  him  such 
damages  as  have  been  occasioned  by  his  want  of 
faith.  It  seems,  however,  that  an  action  at  law  is 
not  maintainable  for  the  nonperformance  of  a  cove- 
nant to  refer  disputes  to  arbitration ;  such  a  covenant 
having  a  tendency  to  exclude  the  jurisdiction  of  the 
superior  courts.  And  independently  of  that  objec- 
tion, the  covenant  itself  has  been  considered  to  be 
nugatory  and  futile;  for  as  it  could  not  appear  on 
the  trial,  that  the  plaintiff  would  have  succeeded  on 
the  arbitration,  the  court  itself  could  not  direct  the 
jury  on  what  rule  to  proceed  in  assessing  the  da- 
mages (a).  Where  a  penalty  is  reserved,  on  a  breach 
of  the  partnership  articles,  the  payment  of  it  may  be 
enforced  either  by  an  action  of  this  description,  or 
the  same  object  may  be  gained  by  an  action  of  debt. 
In  addition  to  the  legal  remedies  we  have  men- 
tioned, the  action  of  assumpsit  is,  in  many  instances, 
and  more  generally,  adapted  to  the  assertion  of  the 
rights  of  partners  inter  se.  Thus,  this  action  may  be 
supported  by  one  person  against  another  for  the 
breach  of  an  agreement  to  become  a  partner ;  but 
in  order  to  sustain  such  an  action,  it  will  be  neces- 
sary to  prove  the  specific  terms  of  the  intended  part- 
nership (ft).  And  where  the  contract  of  partner- 
ship is  verbal,  or  being  reduced  into  writing,  is  not 
under  seal,  the  various  stipulations  it  embraces,  th^ 
conditions  and  engagements  it  contains,  and  the 
duties  it  imposes,  can  be  enforced  in  such  an  action 
alone;  the  remedy  by  action  of  covenant  being  con- 
fined exclusively  to  those  cases  in  which  the  original 
formation  of  the  partnership  is  by  articles  under  seal. 
It  may,  therefore,  be  advanced  as  an  indisputable 
proposition,  that,  in  whatever  instances  an  action  of 
covenant  is  maintainable  for  the  breach  of  a  covenant 
comprised  in  a  deed  of  copartnership,  in  the  same 
instances  an  action  of  assumpsit  can  be  sustained,  if 
the  partnership,  instead  of  being  constituted  by  deed, 

(a)  Tottenall  v.  Orootc,  2  Bx.  and  Pul.  1 3 1.  (b)  Fices  v.  Cutler,  3  SUvk 

^.  P.  C.  ISO. 
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were  contracted  verbally'or  by  writing  only.  If  two 
persons  agree,  in  writing,  to  share  the  profit  or  loss 
upoii  goods  bought  by  one  of  them  on  their  joint  ac- 
count, an  action  of  assumpsit  may  be  maintained, 
founded  on  the  agreement,  by  the  one  against  the 
other,  for  the  payment  of  his  proportion  of  the 
original  purchase  ;  because,  until  that  is  paid,  there 
cannot  be  any  account  of  profit  and  loss  between 
them  (a).  So,  were  A.  agreed  to  supply  B.  with 
the  manuscript  of  a  work  to  be  printed  by  the  latter, 
the  profits  of  which  were  to  be  equally  divided  be- 
tween them,  it  was  held  that  B.  might  maintain  an 
action  against  A.  for  refusing  to  supply  manuscript, 
after  part  of  the  work  had  been  printed ;  for 
such  an  acfeion  has  not  for  its  object  the  division  of 
partnership  profits,  biit  is  brought  against  the  de- 
fendant for  not  contributing  his  labour  towards  the 
attainment  of  profits  to  be  subsequently  divided  be- 
tween the  parties,  and  is  therefore  similar  in  principle 
to  an  action  for  not  entering  into  partnership  ac- 
cording to  an  agreement,  which  is  clearly  maintain- 
able {b).  But  it  is  not  solely  to  causes  of  action 
arising  directly  out  of,  and  founded  upon,  a  breach 
of  the  copartnership  agreement,  that  the  remedy,  by 
action  of  assumpsit,  is  restricted.  It  may  be  exer- 
cised in  cases  having  no  reference  whatever  to  that 
agreement,  and  in  which  the  right  of  action  is  con- 
ferred by  acts  subsequent  to  and  unconnected  with  it. 
Therefore,  although  one  partner  cannot  support  a 
pecuniary  claim  against  his  copartner,  in  respect  of 
any  item  in  the  partnership  account,  on  the  prin- 
ciple that  before  such  a  right  of  action  can  be  confer- 
red, the  partnership  account  must  be  taken  (which 
it  is  impracticable  for  a  jury  to  do),  in  order  to  ascer- 
tain  whether  the  particular  item  has  been  reduced 
in  any  and  what  degree  by  the  intermediate  gains  of 
the  partnership  business  (c) ;  yet,  if  on  a  balance 

(a)  Venning  v.  Leckie,  1 3  East,  7.  (fi)  Gale  v.  Leckie,  2  Stark.  N.  P.  C 107. 

{,c)  Smith  V.  Barrow,  2  T.  R.  476.  See  the  judgment  of  Lord  Ellenborough,  in 
Harvey  V.  Grickett,  5  Mau.  and  Sdw.  340.  Holinea  v.  Higgins,  1  B.  and  C.  74. 
Where  A.  being  indebted  in  his  individual  capacity  to  a  house  in  trade,  of  vbich  he 
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being  struck,  a  specific  sum  is  found  to  be  duetoone 
partner  (a\  or  if  partners,  on  the  dissolution  of  a 
partnership,  account  together,  and  a  balance  being 
stated  in  favour  of  one,  the  other  expressly  promise 
payment,  an  action  of  assumpsit  will  lie  to  recover 
it(6).  But  the  balance  adjusted  must  be  a  final  ba- 
lance  of  all  the  partnership  accounts ;  for  balances 
struck  during  the  continuance  of  the  partnershrp, 
and  which  are  preparatory  only  to  a  final  account, 
are  not  sufficiently  conclusive  to  form  the  subject 
of  an  action.  Therefore,  where  it  appeared  that  two 
persons  had  been  engaged  in  running  a  coach,  the 
one  finding  horses  for  one  part  of  the  road  and  the 
other  for  another,  and  that  the  profits  of  each  party 
were  calculated  according  to  the  number  of  miles 
covered  by  his  own  horses,  and  that  one  of  them  re- 
ceived the  fares,  and  rendered  an  account  thereof  to 
the  other  every  week,  in  an  action  by  the  former 
against  the  latter  upon  a  separate  transaction,  it  was 
held  that  a  balance  which  had  been  declared  in  fa- 
vour of  the  latter  upon  these  weekly  accounts,  could 
not  be  set  ofF(c).  Where  a  final  balance  is  ascer- 
tained, it  seems  to  have  been  considered  that  an  ex- 
press promise  is  not  essential  to  the  support  of  the 
action,  because  the  law  itself  will  raise  a  promise  to 
pay  (rf) :  but  the  decision  in  which  that  principle 
was  laid  down,  has  been  impugned,  and,  in  confbr- 
ipity  with  the  prior  authorities,  it  has  been  said  that 
the  promise,  to  support  the  action,  must  be  ex- 
press (e).  And  it  does  not,  in  the  case  of  an  express 
promise,  affect  the  form  of  the  action,  that,  the  par- 
ties having  covenanted  under  seal  to  settle  accounts  , 

himself  was  a  partner,  in  a  sum  of  money,  the  amount  of  which  could  not  be  ex- 
actly ascertained,  covenanted  to  pay  the  firm  all  his  then  debts,  and  such  ^ther  debts 
as  should  subsequently  ^crue,  and  A.  died  without  having  satisfied  the  original  debt, 
and  having  contracted  further  debts,  subsequent  to  the  execution  of  the  deed;  it  was 
held,  in  an  action  brought  against  his  executors,  two  of  whom  were  partners  in  the 
house  of  trade,  that,  inasmuch  as  there  was  no  adjusted  balance,  the  defendants  could 
not  plead  either  of  these  debts,  either  by  way  of  retainer,  or  as  an  outstanding  spe- 
cialty debt     De  Tastet  v.  Shaw,  I  B.  and  A.  664. 

(a)  Per  Bulkr,  J.  Smith  v,  Barrow,  supra.  (h)  Foster  r.  Allanson,  2  T. 

R.  479.  (c)  Fromont  v,  Coupland,  2  Bingh.  170.  ^d)  Kackstraw  r« 

Imbjr,  Holt*s  N.  P.  C  3G8.  ic)  Fromont  v.  Couphxid,  supra. 
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at  the  expiration  of  the  partnership,  the  plaintiff  has 
a  remedy  of  a  higher  nature,  by  an  action  upon  the 
covenant  itself;  for  the  dissolution  of  an  existing 
partnership,  and  the  settlement  of  the  accounts  re- 
lating to  it,  is  of  itself  a  suflBcient  consideration  for 
a  promise  to  pay  what  may  be  ascertained  to  be 
due  («).  And  if  the  stated  account  is  not  confined 
to  matters  affecting  the  partnership,  but  includes 
other  articles  for  which  covenant  will  not  lie,  it  is 
quite  clear  that  the  action  of  assumpsit  can  be  main- 
tained; because  by  stating  the  account,  and  intro- 
ducing other  items  not  relating  to  the  partnership, 
the  nature  of  the  demand  is  changed,  and  a  new 
cause  of  action  accrues,  independent  of  the  cove- 
nant itself  (i).  When  one  partner  retains  a  sum 
of  money  belonging  to  another,  and  not  received 
on  account  of  the  partnership  subsisting  between 
•  them,  quoad  this  sum,  they  are  nke  any  other  two  in- 
different persons,  and  an  action  of  assumpsit  may  be 
maintained  to  recover  it.  Thus,  where  a  member  of 
a  firm  had  a  separate  demand  upon  a  debtor  to  the 
firm,  and  the  debtor  compounded  with  his  creditors, 
and  the  trustees,  under  the  deed  of  composition,  re- 
mitted to  the  partners,  in  their  joint  names,  a  bill  of 
exchange,  which  was  paid  to  the  partner,  who  was 
not  a  separate  creditor,  it  was  determined  that  the 
other  partner  might  maintain  indebitatus  assumpsit 
for  his  share  of  the  proceeds  due  on  account  of  the 
separate  debt,  because,  as  to  that  portion,  it  was  mo- 
ney specifically  received  by  the  one  to  the  use  of  the 
other  partner  (c).  And  assumpsit,  for  money  had 
and  received,  may  be  sustained  against  a  person  who 
had  been  a  meitiber  of  a  benefit  club,  for  money  en- 
tiTusted  to  his  keeping  by  the  rest  of  the  society,  in 
the  name  of  the  officers  properly  appointed  for  ma- 
naging their  affairs  under  the  articles.  Nor  is  it  any 
objection  to  such  an   action,   that  the   defendant, 

(a)  Per  BuUer^  J.  Foster  v,  AUanson,  supra.     See  also  Moravia  t;.  Levy,  there 
cited.     But  see  S^tiack  v,  Anthony,  1    Mau.  and  Sclw.  573.  (6)  Foster  v. 

AUanson.  ntpra.  (r)  Smith  r.  Barrow,  2  T.  R.  470. 
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having  been  a  member  at  the  time  when  the  promise 
is  laid  to  have  been  made  in  the  declaration^  was  a 
partner  or  tenant  in  common,  and  therefore  could 
not  be  sued  in  an  action  so  framed  (a).  But  where 
a  bill  of  exchange  is  indorsed  to  one  partner  in  re- 
spect of  a  particular  partnership  transaction,  and  he 
indorses  it  to  his  copartner,  who  indorses  it  over,  and 
promises  his  partner,  that  if  the  latter  will  take  up 
the  bill  he  will  pay  him  one  half  of  the  amount,  it 
seems  that,  in  the  event  of  the  bill  being  paid  by  the 
partner  who  first  indorsed  it,  he  cannot,  in  respect 
of  such  an  insulated  transaction,  maintain  assumpsit 
against  his  copartner  to  recover  a  moiety  (i).  Neither 
can  one  partner  maintain  an  action  against  his  co- 
partners for  work  and  labour  performed  on  account 
of  the  partnership.  Therefore  where  a  subscriber 
to  a  joint  undertaking  acted  as  surveyor  to  the  whole 
body  of  subscribers,  it  was  held  that  he  could  not 
maintain  an  action  for  work  done  by  him  in  that 
character  against  all  or  any  one  of  the  other  sub- 
scribers (c). 

In  an  action  of  assumpsit,  for  money  paid  to  his 
use,  one  partner  may  enforce  from  his  co-partner 
contribution  towards  a  debt,  which  the  single  part- 
ner may  have  discharged,  but  to  which  the  firm  were 
jointly  liable  [d).  It  was  formerly  doubted  whether 
one  of  two  joint  contractors,  who  had  paid  the  whole 
of  a  joint  debt,  could  maintain  an  action  against  the 
otlier,  as  for  money  paid  to  his  use ;  but  the  right 
of  such  an  action  is  now  perfectly  settled,  and  it  has 
become  familiar  in  practice  (e).  This  action  is  not, 
perhaps,  to  be  considered  as  founded  upon  contract, 
so  much  as  on  a  fixed  principle  of  justice,  and  a  set- 
tled rule  of  law,  which  requires  equality,  according 
to  the  maxim,  qui  sentit  commodum  ^entire  debet  et 
onus  {f).  Therefore,  if  one  of  two  partners  discharge 

(fl)  Sharp  V.  Warren,  6  Price,  131.  (6)  Robson  v,  Curtis,  I  Stark.  N.  P. 

C.  78.  (c)  Holmes  v.  Higgixis,  I  B.  and  C.  74.  ((f)  Abbot  v.  Smith, 2 

Bliickst   947.     Per  Lmd  Kcnyon^  Merryweather  v.  Nixan,  8  T.  R.  186.    £\'ans 
V.  Yeathercl,  2  Bingh.  133*  {c)  Wright  v.  Hunter,  5  Ves.  992.    Arid  see  1 

Kast,  :^0.  (/)  Decring  v.  Lord  Winchelsca,  2  Bos.  and  Pul.  270. 
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a  joint  demand,  or  if  the  debt  and  damages  due  on  a 
joint  judgment^  founded  on  contract,  be  levied 
against  iiim  separately,  he  may,  in  an  action  for 
money  paid  to  the  use  of  his  copartner,  recover  from 
him  his  proportion,  because,  both  being  in  qualijurey 
each  ought  equally  to  bear  the  burthen.  So,  where 
the  manager  or  agent  of  a  company  has  paid  a  debt 
due  from  the  company,  he  may  compel  all  and  each 
of  the  members  to  contribute  their  respective  pro- 
portions (a).  And  if  two  persons  enter  into  a  joint 
contract  with  the  owner  of  a  vessel  to  supply  her 
with  colonial  produce  by  a^iven  time;  and  the  con- 
tract not  being  complied  with,  the  owner  makes  a 
demand  on  one  of  them  for  compensation,  who 
without  the  knowledge  or  consent  of  the  other, 
agrees  to  refer  the  amount  of  the  damage  sustained 
to  an  arbitrator,  and  pays  to  the  owner  the  whole 
sum  awarded  to  be  due;  in  an  action  for  money  paid 
he  may  recover  from  his  cocontractor  a  moiety  of 
his  disbursement  (&).  But  to  enable  one  partner,  who 
has  paid  a  joint  debt,  to  recover  contribution  from 
his  copartner,  it  is  essential  that  the  relation  of 
partners,  and  the  consequent  obligations,  should 
exist  inter  se  ;  for  though  persons  may  make  them- 
selves partners  by  means  of  their  transactions  with 
the  world,  and  therefore  be  liable  upon  any  engage- 
ment that  may  arise  out  of  that  relation,  yet  it  does 
not  follow  that,  with  respect  to  each  other,  they  are 
to  be  considered  as  partners,  or  that  where  one  has 
paid  the  whole  of  a  debt  for  which  both  were  liable, 
any  obligation  attaches  to  the  other  to  contribute  to 
it.  Thus,  the  manager  or  servant  of  a  partnership, 
who  acts  as  one  of  the  partners  in  the  partnership,  is 
responsible  to  third  persons  in  the  character  of  part- 
ner, and,  if  sued  to  judgment  by  a  joint  creditor, 
may  be  compelled  to  pay  not  his  proportion  alone, 
but  the  whole  of  the  joint  debt ;  but,  if  he  were  so 
compelled,  he  would  have  an  indisputable  right  to  be 

{a)  Carlcn  r.  Diury,  1  Vcs.  &  Bca.  157.       (6)  BurncU  v.  Minot,  4  B.  Moore,  340. 
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repaid  by  the  partnership  whatever  sum  he  may- 
have  disbursed,  because  as  between  himself  and  the 
firm,  he  could  not  be  subjected  to  the  payment  of 
any  part  of  the  joint  debts ;  and  that  being  so,  it  is 
clear  that  if  the  payment  were  made  in  the  first  in- 
stance by  either  of  the  actual  members  of  the  firm, 
that,  member  could  not  call  upon  the  manager  to 
contribute  to  it  {a).  So,  two  persons,  entering  into 
a  trading  concern,  may  agree  between  themselves 
that  neither  shall  be  answerable  for  the  acts  or  losses 
of  the  other,  but  each  for  his  own  ;  and,  in  such  a 
case,  the  one  cannot  be  compelled  to  contribute  any 
proportion  of  a  loss  sustained  by  the  other  (b).  And 
where  a  Fire  Assurance  Company  was  established 
on  the  principle  of  mutual  guarantee,  and,  by  the 
articles  and  the  policies  granted,  it  was  stipulated 
and  declared  that  the  directors,  who  might  execute 
the  policies,  should  not  be  personally  responsible  for 
loss,  biit  that  the  company  should  be  liable  for  it  to  the 
extent  of  their  funds  \  it  was  held  in  an  action  on  a 
policy  against  three  directors  who  had  subscribed  it, 
to  which  the  defendants  pleaded  several  pleas  imput- 
ing fraud  to  the  plaintiff,  which  the  jury  negatived  by 
finding  a  verdict  for  him,  that  although  no  personal 
or  individual  responsibility  attached  to  them,  yet  as 
the  plaintiff  was  clearly  entitled  to  recover  from  the 
funds  of  the  society,  if  they  were  sufficient  to  de- 
fray the  amount  of  his  loss,  and  as  the  plaintiff 
averred  that  those  funds  were  sufiicient,  which  the 
defendants  had  not  denied,  there  was  not  any  ground 
for  arresting  the  judgment  (t).  Besides  a  joint 
obligation  inter  se^  it  is  also  requisite  that  a  joint 
legal  liability  should  originally  have  existed,  or  at 
least  that  the  creditor  should  have  had  an  equitable 
claim,  in  respect  of  a  joint  debt,  upon  the  party  pay- 
ing (rf)  ;  a  mere  voluntary  payment  by  one  partner, 
unconnected  with  legal  or  equitable  responsibility, 

(a)  Gcddes  r.  Wallace,  2  Bligh,  270.  {h)  Waugh  v.  Carver,  2  H.  BI. 

235.  (c)  Andrewcs  v.  Ellison,  6  B.  Moore,  199.     And  see  Ellison  v.  Big- 

nold,  2  Jac  and  Walk.  50J.  {d)  Hutton  v.  Eyre,  1  Mar&b,  698. 
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being  insufficient  to  confer  upon  him  any  right,  as 
against  the  other  members  of  the  firm.     Therefore, 
where  four  persons,  being  in  partnership  as  carriers, 
entered  into  an  agreement,  with  a  third  person,  to 
carry  goods  for  him  from  London  to  Frome^  where 
they  were  to  be  deposited  in  the  warehouse  of  the 
resident  partner  until  the  owner  should  be  ready  to 
receive  them  into  his  own ;  and  certain  goods,  hav- 
ing been  forwarded,  were,  after  they  had  been  de- 
posited in  the  partner's  warehouse,  destroyed  there 
by  fire,  it  was  determined,  that,  as  the  liability  of 
the  partners,  in  their  capacity  of  carriers,  ceased  on 
the  arrival  of  the  goods  at  Frome^  the  resident  part- 
ner, who  had  paid  over  the  amount  of  the  loss  to  the 
owner  of  the  goods,  could  not  recover  from  his  co- 
partners any  proportion  of  the  sum  he  had  paid  (a). 
But  where  two  partners  executed  a  deed  of  dissolu- 
tion of  the  partnership,  whereby  it  was  stipulated, 
that  neither  of  them  should  afterwards  make  any 
purchase  to  bind  the  other,  but  that  every  subse- 
quent purchase  should  be  on  the  private  account  of 
tne  purchaser,  it  was  held,  that  if  one  afterwards 
made  purchases  in  the  name  of  the  firm,  and  the 
other  paid  for  them,  he  might  maintain  an  action 
against  the  former  for  money  paid  to  his  use,  not- 
withstanding the  defendant  had,  by  deed,  assigned 
his  property  to  his  creditors,  who  covenanted  not  to 
sue  him,  and  which  latter  deed  the  plaintiff  himself 
signed  (6).     And  it  is  essential  that  the  debt  itself 
should  be  discharged  by  an  actual  payment,  since  a 
mere  extinguishment  of  it,  by  one  joint-contractor 
giving  a  higher  security,  will  not   entitle  him  to 
maintain  an  action  for  money  paid  against  his  cocon- 
tractor.     Thus  where  one  of  the  makers  of  a  joint 
and  several  promissory  note,  after  the  same  had  be- 
come due,  gave   his  bond  to  the  holder   for   the 
amount,  but,  before  the  commencement  of  the  ac- 
tion, no  money  was  actually  paid  on  the  bond,  it  was 

(a)  In  re  Webb,  2  B.  Moore,  500.  (&)  HuttoD  v.  Eyre,  1  Marsh.  603,  S. 

C  6  Taunt.  289. 
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held^  that,  until  he  had  paid  the  money,  he  could  not 
maintain  an  action  to  recover  contribution  against 
any  of  the  other  makers  of  the  original  note  (a). 

Where  a  joint  liability  existed,  and  the  debt  or 
demand,    in  respect   of  which   that  liability   was 
created,  has  actually  been  discharged  by  one  part- 
ner out  of  his  separate  funds,  he  may  nevertheless 
be  precluded  from  calling  upon  his  co-partner  to 
contribute  his  proportion  of  the  debt  by  the  illegality 
of  the  original  contract ;  for,  if  the  agreement,  out 
of  which   the  debt  or  demand   originated,  were 
contaminated  with,  or  arose  out  of  an  illegal  trans- 
action,  the  action  for  a  contribution  cannot  be  sus- 
tained.    Therefore,  if  partners  are  engaged  in  any 
thing  malum  in  se^  one  of  them  cannot  acquire  a 
right  of  action  by  paying  a  sum  of  money  which 
they  may  jointly  have  promised  to  a  third  person  in 
the  course  of  their  immoral  transactions  (b).    So, 
where  the  transaction  in  respect  of  which  the  pay- 
ment is  made,  is  not  malum  in  se,  but  only  malum 
prohibitum,  yet  if  the  money  were  advanced  in  the 
course  of,  and  with  the  view  of  furthering,   the 
illegal  contract,  a  claim  of  contribution  cannot  be 
supported.     For  it  is  a  maxim  in  law,  that  a  party 
must  show  that  he  stands  on  fair  ground  when  be 
calls  on  a  court  of  justice  to  administer  relief  to 
him  ;  and  as  that  is  far  from  being  the  case  with  a 
suitor  who,  as  the  foundation  of  his  claim,  discloses 
a  transaction  which  originated  out  of  a  matter  pro- 
hibited by  the  municipal  regulations  of  the  state, 
the  rule  of  es  turpi  causa  non  oritur  actio  applies. 
Thus,  if  one  of  two  partners  advance  money  in  a 
smuggling  transaction,  he  cannot  recover  his  pro- 
portion of  it  against  his  partner,  because  the  trans« 
action  is  prohibited  (c).    Although  these  points  have 
always  been  considered  perfectly  clear,  considerable 

(a)  Maxwell  r.  Jameson,  2  B.  and  A.  51.  Taylor  v,  Higgms,  3  East,  169* 
ace,  Barclay  v.  Oooch,  2  Esp.  N.  P.  C.  671.  cont.  See  Ex  parte  Sergeant,  1 
Glyn  and  James,  183.  (b)  Per  Heaitu  J.  Aubcrt  v.  Maze,  2  Bos.  and 

Pul.  371.  (c)  Per  Lord  Kenyou,  Petrie  v.  Hannay,  3  T.  R.  418.  Ex  parte 

Ben,  I  Man.  and  Selir.  756.  Biggs  r.  Ixiwrence,  3  T.  R.  45'!. 
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uncertainty  seems,  for  some  time,  to  have  prevailed 
in  those  cases  of  mala  prohibita,  where  the  alleged 
right  of  insisting  upon  contribution  did  not  arise 
immediately  out  of  the  illegal  contract  itself,  but,  to 
use  the  expression  of  Lord  Chief  Justice  Eyre  (a\ 
was  one  step  removed  from  it,  as  if  the  money  were 
advanced  by  one,  with  the  consent  and  by  the  direc- 
tion of  the  other  party,  involved  in  the  illegal  con- 
cern. And  this  distinction  was  drawn  between  the 
cases  of  partners  engaged  in  legal  and  illegal  con- 
tracts :  in  the  former,  if  one  of  the  partners  pay 
the  whole  of  a  partnership  debt,  without  any  ex- 
press promise  from  the  other,  the  law,  on  the  ground 
that  both  were  liable  to  pay,  will  give  him  a  right 
to  recover  back  a  moiety  in  an  action  for  money 
paid  to  the  use  of  that  other  partner*  But  in  the 
case  of  illegal  contracts,  as  the  partners  are  not 
bound  to  pay,  one  of  them  cannot  acquire  a  right  ^ 
of  action  against  the  other  by  paying  the  whole 
without  his  consent :  if,  however,  it  be  paid  with 
his  knowledge  and  consent,  and  by  his  authority, 
the  action  for  contribution  may  be  maintained,  be- 
cause then  the  action  is  not  founded  on  a  promise 
arising  by  implication  of  law  out  of  the  illegal  trans- 
action, but  upon  an  express  request  subsequently 
made.  Thus,  where  two  persons  jointly  engaged  in 
illegal  stock-jobbing  transactions  with  a  third,  and 
a  loss  having  arisen,  one  of  them  paid  the  whole, 
and  took  the  bond  of  the  other  for  his  proportion, 
the  bond  was  decided  to  be  good ;  for,  being  volun- 
tarily given,  it  created  a  new  original  duty,  which 
could  not  be  impeached,  on  account  of  the  illegality 
of  the  transactions,  which  gave  rise  to  the  payment 
it  was  intended  to  secure  [b).  So,  where  two  part- 
ners having  sustained  losses  in  similar  transactions, 
employed  a  broker  to  pay  the  differences,  and  one 
of  them  repaid  the  broker  the  whole  sum  with  the 
privity  and  by  the  direction  of  the  other,  the  ma- 

(a)  Miftchell  v.  Cockbum,  2  M.  BL  379.  (6)  Faikncy  v,  Renous,  4  Burr. 

2060. 
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jority  of  the  judges  of  the  Court  of  King's  Bench, 
contrary  to  the  opinion  oi  Lord  Kenyan^  determined, 
on  the  authority  of  the  preceding  case,  that  an  action 
might  be  sustained  for  a  moiety  of  the  payment; 
but,  without  such  direction,  it  was  agreed  that  an 
action  would  not  lie ;  for,  in  consequence  of  the 
illegality  of  the  transactions,  the  parties  were  under 
no  legal  obligation  to  make  good  their  losses  (a). 
But  the  soundness  of  the  distinction  established  by 
the  two  last  decisions  between  express  and  implied 
promises  has  been  much  questioned,  and  the  di- 
stinction itself  may,  perhaps,  be  said  to  have  been 
denied  (6).  For  where  persons  engage  in  partner- 
ship in  an  illegal  concern,  each  of  them  must  be 
considered  as  giving  an  authority  to  the  other  to 
transact  all  business  relating  to  the  partnership, 
otherwise  no  profit  could  ever  arise  from  the  under- 
taking.  Indeed,  if  such  an  authority  were  not 
impliedly  conferred,  the  partnership  must  be  ter- 
minated the  moment  occasion  arose  for  the  first 
transaction  in  it.  The  consequence,  therefore, 
seems  to  be  this,  that  if  a  partnership  be  legal,  the 
law  raises  an  implied  consent  to  every  payment ; 
and  if  it  be  illegal,  yet  if  the  payment  be  made  in 
the  course  of  the  partnership  business,  an  implied 
consent  may  be  raised  to  that  payment,  without 
which  the  partnership  could  not  subsist  an  instant. 
But,  consistently  with  the  rules  of  law,  an  implied 
consent  can,  in  no  instance,  be  so  raised  as  to  con- 
fer a  right  of  action,  where  the  consideration  for  it 
is  bottomed  on  an  illegal  contract,  and  the  case  of 
payments  made  in  the  course  of  an  illegal  partner- 
ship must  always  be  open  to  the  objection  of  having 
an  illicit  foundation  j  for  if  there  had  been  no  part- 
nership, a  payment  could  not  have  arisen  out  of  it. 
The  distinction,  therefore,  on  which  the  decisions 
in  Faikney  v.  Renous  and  Petrie  v.  Hanriay  pro- 
fa)  Petrie  V.  Hannay,  3  T.  R.  418.  See  the  observation  of  Lord  Erskine  in  rje 
parte  Bolmer,  IS  Ves.  319.  and  see  Steers  r.  Leahley,  6  T.  R.  CI.  Brown  r. 
Turner,  7  T.  R.  630.  (6)  Aubcrt  r.  3Iaze,  '2  Bo«.  and  Pul.  371. 


between  Purtnei^.  97 

ceeded,  being  untenable,  the  cases  themselves  can- 
not be  supported,  and,  notwithstanding  there  be 
an  express  request,  the  general  principle,  that 
where  one  person  pays  money  for  another  in  the 
course  of  an  illegal  transaction  he  cannot  recover  it 
back,  will  apply.  And  whatever  diversity  of  opinion 
may  formerly  nave  prevailed  as  to  the  legal  effect  of 
a  loan  of  money,  where  the  lender  knew  that  the 
money  was  borrowed  for  the  purpose  of  being  ap- 
plied to  an  illegal  purpose  not  malum  in  se,  it  is  now 
completely  established,  on  the  ground,  that  that 
which  is  malum  prohibitum  cannot  in  this  view  be 
contradistinguished  from  that  which  is  malum  in  se, 
that  the  lender  cannot  resort  to  a  court  of  justice  to 
give  effect  to  ^any  claim  that  may  arise  out  of  the 
loan,  even  although  the  conduct  of  the  borrower  be 
most  unconscientious Ca).  Thus,  in  a  modern  case (6), 
it  was  held  that  money  lent  for  the  express  purpose 
of  settling  losses  on  illegal  stock-jobbing  transac- 
tions, to  which  the  lender  was  not  a  party,  and 
which  was  so  applied  by  the  borrower,  could  not  be 
recovered  back.  And  if  before  the  late  statute  ena- 
bling partners  jointly  to  underwrite  policies  of  in- 
surance (c),  one  of  two  partners,  who  had  engaged 
in  such  transactions,  paid  the  whole  of  the  losses,  he 
could  not  recover  a  moiety  of  the  money  so  paid 
from  his  copartner  (J),  although  the  losses  paid  ex- 
ceeded the  premiums  he  received  (e).  Nor  could 
he  maintain  an  action  against  the  other  for  premiums 
received  by  him  (y),  or  to  recover  back  advances, 
on  account  of  payments  to  be  made  on  policies  of 
insurance  ;  because  such  advances  must  have  been 
made  in  the  very  execution  of  the  illegal  contract  (^). 
In  all  such  cases,  the  claim  of  the  plaintiff  could 

(a)  Aubert  v.  Maze,  2  Bos.  and  PuL  371.  Webb  v.  Brooke,  3  Taunt  6.  Ea 
farte  Mather,  3  Ves.  37S.  Mx  parte  Daniels,  14  Ves.  192.  Ottley  v.  Brown,  1 
Ball  and  Beat.  366.  Lightfoot  v.  Tenant,  1  Bos.  and  Pul.  554.  Langton  v.  Hughes, 
1  Mau.  and  SeL  594.  Bensley  v,  Bignold,  5  B.  and  A.  335.  Evans  v.  Richardson^ 
3  Meriv.  470.  but  see  Ex  parte  Bulmer,  13  Ves.  313.  (5)  Cannan  v.  Bryce,  3 

B.  and  A.  179.         (c)  5  Oeo.  4.  c.  1 14.  s.  1.  and  see  antCy  p.  31.  (J)  Aubert 

V.  Maze,  tupra.  (e)  Mitchell  o.  Cockbum,  S  H.  Bl,  379.  (/)  Booth  v, 

Hodgson,  6  T.  R.  405.  {g)  Ex  parte  Bell,  I  M«  and  S.  752. 
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not  be  established,  except  through  the  illegal  con- 
tract in  which  all  were  concerned ;  and  it  would 
therefore  have  been  inconsistent  with  the  principles 
of  justice  to  have  allowed  a  particeps  criminis  to 
enforce  such  a  claim  in  a  court  of  law.  The  same 
doctrine  was  recognized  in  a  case  which  was  recently 
brought  under  the  consideration  of  the  Court  of 
Common  Pleas.  There  A.  betted  twenty-five  guineas 
with  B.  on  a  horse  race,  of  which  C,  at  his  own  re- 
quest, staked  ten,  and  A.  having  won,  paid  C.  ten 
guineas,  in  the  expectation  of  receiving  the  whole 
amount  of  the  bet  from  B.,  but  in  which,  in  conse- 
quence of  B/s  death,  he  was  disappointed.  A.  having 
brought  an  action  to  recover  from  C.  the  ten  guineas, 
as  having  been  paid  on  a  consideration  which  had 
failed,  the  Court  of  Common  pleas  held  that  the 
action  was  not  maintainable,  because  A.  could  not 
make  out  his  claim  without  going  into  proof  of  the 
illegal  transaction  on  account  of  which  it  was  paid  (a). 
In  a  case  (6),  where  one  of  two  joint  under- 
writers had  paid  to  a  broker  a  moiety  of  a  loss  sus- 
tained by  them  upon  a  policy,  in  an  action  against 
the  broker  by  the  underwriter  who  had  discharged 
the  whole  loss,  it  was  held  that  he  could  not  esta- 
blish his  right  to  the  moiety  so  paid  over ;  and 
Lord  Kenyon  observed,  that  a  party  could  not  ap- 
peal to  a  coui't  of  justice  to  enforce  a  contract 
founded  in  a  breach  of  the  law.  But  the  authority  of 
this  determination  has  been  subsequently  shaken  (c), 
and  seemingly  with  reason  ;  for  although  the  un- 
derwriter has  a  right  to  shelter  himself  under  the 
invalidity  of  such  a  contract,  yet  he  may  waive  the 
benefit  which,  by  so  doing,  he  would  derive  from  its 


(a)  Simpson  v.  Bloss,  2  Marsh.  542.  S.  C.  7  Taunt  246,  and  Holt's  N.  P.  C. 
273.  (6)  Sullivan  v.  Greaves,  Park  on  Insur.  8. 

(c)  See  Tenant  v.  Elliot,  I  Bos.  and  PuL  3.  Farmer  v.  Russell,  Ibid.  296. 
Thomson  v,  Thomson,  7  Ves.*  473.  Where  the  money  was  not  actually  paid,  but 
only  allowed  in  account  between  the  broker  and  one  of  the  underwriters,  in  an  action 
against  the  broker  by  the  other  underwriter  to  recover  the  amount  so  allowed,  the  court 
would  not  sustain  the  demand;  for  by  so  doing  they  would  have  compelled  the  exe- 
cution of  an  illegal  contract,  as  if  it  were  a  legul  one.   Edgar  v.  Fowler,  3  Eait,  222. 


between  Fa?inet'S.  99 

illegality,  and  consider  it  as  operative  and  binding 
upon  him ;  and  if  he  do,  it  is  irreconcilable  with 
justice,  that  a  person  who  is  a  mere  instrument  of 
transmission  should  be  allowed  to  intercept  and  ap- 
propriate to  his  own  use  what  he  receives  in  execu- 
tion of  the  engagement  entered  into  by  the  under- 
-writers.  Besides,  in  the  cases  of  contracts  rendered 
illegal  by  legislative  prohibition,  one  partner  can- 
not in  the  action  of  assumpsit  for  money  paid  to 
the  use  of  his  co-partner,  or  in  any  other  action, 
recover  from  him  contribution,  on  a  tort,  for  which 
both  have  been  sued,  and,  a  joint  judgment  being 
obtained  against  them,  the  entire  damages  have  been 
levied  against  one  individually.  Thus  in  a  case  (a) 
in  which  a  sum  of  money  had  been  recovered  against 
two  defendants  in  an  action  for  an  injury  done  to  a 
mill,  in  which  action  was  included  a  count  in  trover 
for  the  machinery,  one  of  the  defendants,  against 
whom  the  whole  had  been  levied,  brought  an  action 
against  the  other  for  a  contribution  of  a  moiety,  as 
for  so  much  money  paid  to  his  use ;  but  the  Court 
of  King's  Bench,  in  affirmance  of  the  opinion  of 
Mr,  Baron  Thompson  at  Nisi  PriuSy  determined 
that  such  an  action  would  not  lie,  since  by  law  no 
contribution  could  be  claimed  as  between  joint 
wrong-doers. 

The  action  of  assumpsit  is  in  some  instances  a 
necessary  remedy  to  enforce  rights,  which  may  result 
to  some  of  the  partners,  from  the  misconduct  of  the 
others,  after  a  general  partnership  has  been  dissolved 
or  a  single  joint  transaction  has  been  terminated. 
If,  for  instance,  subsequently  to  a  dissolution,  a  bill 
of  exchange  be  drawn  by  a  single  partner  in  the 
partnership  firm,  and  the  holder  of  the  bill  proceed 
against  all  the  partners,  and  obtain  payment  from 
those  who  were  not  privy  to  its  concoction,  they,  in 
an  action  for  money  paid  to  the  use  of  the  actual 
drawer,  may  recover  from  him  the  sum  they  have 

(a)  Mertyweathor  v.  Nixan,  8  T.  R.  18&  See  alio  Philips  o.  Bi^s,  Haidr.  164* 
•nd  LiDgaid  v.  Brainky,  1  Vet.  ud  Bet.  116,  7. 
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been  compelled  to  pay  in  satisfaction  of  the  judg- 
ment obtained  against  them  upon  the  bill  (a).     But 
to  enable  them  to  obtain  repayment  of  the  sum  ad- 
vanced in  a  joint  action,  the  payment  must  have 
been  joint,  and  consequently  must  have  been  made 
.  out  of  some  joint  stock  or  fund.     And  generally 
speaking,  such  a  fund  does  not  exist  after  a  dissolu- 
tion :  where  however  the  attorney  for  the  parties 
advanced  part  of  the  siun  required  on  their  joint 
credit,  and  borrowed  the  remainder  on  their  joint 
note,  it  was  held  that  that  created  such  a  fund  as 
would  entitle  them  to  maintain  a  joint  action  (A). 
But  if  the  payment  be  not  of  the  description  from 
which  a  joint  cause  of  action  can  accrue,  as  if  each 
individual  in  the  first  instance  contribute  his  propor- 
tion out  of  his  own  separate  funds,  and  with  the 
aggregate  the  payment  be  made,  then  each  contri- 
butor must  bring  a  separate  action  for  what  he  ac- 
tually advanced,  because  quoad  that  payment  they 
were  not  partners  (c).    Therefore  where  there  were 
three  assignees  of  a  bankrupt's  estate  who  had  acted 
in  the  commission,  and  two  of  them  paid  the  solici- 
tor's bill,  it  was  held  that  the  two  could  not  main- 
tain a  joint  action  against  the  third  for  contribution, 
but  that  each  ought  to  sue  separately  (d).    So  where 
three  had  entered  into  a  joint  and  several  bond  of 
indemnity  to  a  sheriff,  for  the  protection  of  their 
separate  interests,  and  the  sheriff'  had  compelled  two 
of  them  to  pay  the  whole  sura,  it  was  holden  that 
th^y  could  not  maintain  a  joint  action  against  the 
third    for    contribution  (e).      The    rule,    however, 
which  requires  a  severance  of  actions  where  the 
payment  is  not  made  out  of,  or  in  respect  of  any 
joint  fund  or  credit,  does  not  apply  where  the  pay- 
ment in  dispute  has  been  made  by  some  on  behalf 
of , all  the  partners  on  a  partnership  account,  for  in 
such  a  case  the  action  for  contribution  must  be 


(a)  Osborne  v.  Harper,  5  East,  225.  (ft)  Id.  Ibid.  (c)  Id.  Ibid. 

Graham  v.  Robertson,  2  T.  R,  28 f.  {B)  Brand  v.  Boidoott,  S  Bos*  and  Pid. 

d35.  (e)  Kelby  v.  Vernon,  5  Esp.  N..P.  C  194.  .  .       i 
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brought  in  the  name  of  all  those  partners  on  whose 
behalf  the  payment  was  made.  Thus  where  five 
joint  owners  of  a  privateer  and  the  owner  of  another 
privateer  cruised  in  company,  under  an  agreement 
to  share  prizes  equally,  and  a  prize  being  taken  by 
the  five  and  condemned,  a  moiety  of  it  was  paid  to 
the  single  owner;  but  the  sentence  of  condemnation 
being  afterwards  reversed,  and  restitution  ordered, 
the  whole  value  was  repaid  on  the  partnership  ac- 
count by  three  of  the  five,  after  the  bankruptcy  of 
the  other  two;  it  was  diecided  by  the  Court  of 
King's  Bench,  that,  as  the  payment  was  on  account 
ofthe  partnership,  the  three  could  not  maintain  an 
action  against  the  single  owner,  without  joining  the 
assignees  of  the  bankrupt  partners  [a).  An  under- 
taking by  two  partners  to  pay  a  sum  of  money  to  a 
third  equally  out  of  their  own  private  funds,  is  a 
joint  undertaking,  and  they  can  only  be  sued  jointly 
upon  it(i).  Where  an  individual  is  a  common 
partner  in  two  concerns,  no  legal  contract  can  arise 
between  the  partnerships,  and  therefore  no  engage- 
ment entered  into,  or  debt  incurred,  by  the  one 
with  or  to  the  other  can  be  enforced  (c). 

The  general  rule  applicable  to  a  bill  of  particulars 
of  demand  delivered  under  a  judge*s  order  is,  that 
the  party  shall  be  confined  to  his  particular,  and  not 
admitted  to  give  evidence  of  any  additional  demand; 
but  under  certain  circumstances,  in  a  case  where 
the  proofs  produced  by  the  defendant  himself 
established  another  claim  in  his  favour,  the  plaintiff 
has  been  allowed  to  have  the  benefit  of  such  evidence 
even  beyond  the  contents  of  the  particular.  Thus, 
where  an  action  was  brought  by  one  partner  against 
another  to  recover  a  balance  due  on  a  statement  of 
accounts ;  the  plaintiff,  by  his  bill  of  particulars, 
confined  himself  to  the  balance  due  on  separate  ac- 


(a)  Qrah'ain  v.  Robertson,  S  T.  R.  282.  (6)  Byers  v.  Dobey,  1  H.  BL 

^S6.  (c)  Boaaoquet  v.  Wray,  2  Marsh.  319.  S.  C.  6  Taunt.  597*    See  alio 

Jtfttnwarbg  v,  Newman,  2  Bos.  and  Pul.  120.    De  Tastet  v.  Sbaw,  I  B.  and  A. 
664. 
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counts,  in  support  of  which  he  gave  in  evidence  an 
account,  in  which  the  defendant  made  himself  debtor 
to  a  certain  amount,  and  in  answer  to  this  evidence 
the  defendant  produced  an  account  subsequently 
rendered  by  the  plaintiff,  according  to  which  there 
appeared  to  be  a  balance  due  to  the  defendant  on 
the  separate  accounts;  but  on  the  opposite  side  of 
the  page,  there  was  a  statement  also  ot  the  partner- 
ship accounts,  on  which  the  balance  was  in  favour 
of  the  plaintiff,  and  greatly  exceeded  the  balance 
on  the  separate  account ;  it  was  objected  that  the 

Plaintiff  could  not  recover  beyond  his  particular, 
i'he  court  however  said,  that  the  defendant  himself 
had  given  the  plaintiff  a  better  case  than  he  was  at 
liberty  to  make  for  himself,  and  that  the  plaintiff 
was  tit  led  to  a  verdict  for  all  that  had  been  proved 
to  be  due  to  him  (a). 

One  partner  may  maintain  an  action  at  law  against 
his  co-partner;,  notwithstanding  it  has  been  agreed 
between  them  that  the  matter  in  dispute  shall  be 
determined  by  an  arbitration ;  because,  although  a 
reference  depending  or  made  and  determined  might 
be  a  bar,  yet  a  mere  agreement  to  refer  cannot  oust 
the  superior  courts  of  their  general  jurisdiction  (6). 
ti  has^  indeed,  been  said  that  many  cases  exist,  in 
which,  on  a  plea  of  an  award,  or  of  a  submission  to 
a  reference,  the  court  has  gone  into  the  merits (c). 
And  although  partners  covenant  that  all  differences 
arising  between  them,  their  executors  or  admini« 
strators,  shall  be  referred  to  the  decision  of  two  in- 
different persons  to  be  elected  by  the  partners  them- 
selves, yet,  on  the  death  of  one,  an  action  cannot 
be  maintained  by  his  representatives,  against  the 
other,  for  refusing  to  nominate  a  referee  (rf). 

We  have  hitherto  confined  our  investigation  of 
the  legal  remedies  accommodated  to  the  adjustiqent 

(a)  Hunt  V.  Watkis,   1   Campb.  68.  (6)   Kill  n.  HoUister,   1  Wils.  129. 

Thompwm  p.  Cbanrock,  8  T.  |L  129.  See  abo  James  v.  David,  5  T.  R.  Ml. 
(0  Michell  o.  Harris,  4  Bro.  C  C.  31 1 .  S.  C.  'i  Ves.  jun.  129.  See  Coxeter  v. 
Anderson*  3  Vin.  Abr.  134.  pL  19.  {i)  Tattersall  v.  OrooCe,  2  Boa.  and 

Pul.  131. 
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of  partnership  differences  to  those  actions  alone 
which  arise  out  of  contract.  The  only  action  of 
tort  which,  as  between  partners,  can,  as  it  is  said, 
result  from  the  relation  they  have  contracted,  is  the 
action  of  trover  to  recover  damages  for  the  destruc- 
tion of  the  joint  property.  But  it  may  be  doubted 
whether  even  such  an  action  can  be  sustained  be- 
tween general  partners  for  the  destruction  of  any 
specific  article  of  the  joint  property.  However  it  is 
settled  that  one  joint  tenant,  or  tenant  in  common, 
cannot  maintain  trover  against  his  companion  for  a 
thing  still  in  his  custody,  because  an  unity  of  poshes* 
sion  subsists  between  them,  the  possession  of  one 
being,  in  point  of  law,  the  possession  of  both,  and 
the  defendant  may  take  advantage  of  it  on  the  ge- 
neral issue  (rt).  Thus,  where  the  plaintiff  and  the 
defendant  C.  were  members  of  a  friendly  society 
which  levied  a  fund  by  weekly  contribution  from 
each  other,  and  the  aggregate  sum  was  kept  in  a 
box  deposited  with  the  plaintiff,  who  gave  a  bond 
for  the  safe  custody  of  it,  C.  took  the  box  away  and 
delivered  it  to  the  other  defendant  W«,  who  was 
not  a  member  of  the  society  j  on  an  action  of  trover 
being  brought,  the  learned  judge  who  tried  the 
cause  nonsuited  the  plaintiff,  and  the  Court  of  King's 
Bench,  on  an  application  for  a  new  trial,  confirmed 
the  nonsuit,  and  said,  that  as  all  the  members  of  the 
society  had  a  joint  property  in  the  box  and  its  con- 
tents, they  were  therefore  tenants  in  common,  and 
it  was  an  undoubted  rule  that  one  tenant  in  com- 
mon cannot  maintain  trover  against  another.  And, 
moreover,  as  it  was  admitted  that  one  of  the  de- 
fendants was  a  member  of  the  society,  he  had  a 
general  property  in  the  box,  and  therefore  a  special 

Eroperty,  such  as  the  plaintiff  had  (the  custody  only 
aving  been  committed  to  him,  and  the  general 
property  still  remaining  in  the  society)  could  not 
give  a  right  in  this  action  against  a  general  pro- 

(a)  Ca  Litt.  200.  a.  Brown  v.  Hedges,  1  Salk.  290.  Bull.  N.  P.  34.    Biammd 
'v.  Jones,  dted  Sdw.  N.  F.  (5th  ed.)  1313.     Com.  Dig.  Tit.  Estates,  K.  8. 
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perty(fl).  So,  where  after  an  act  of  bankruptcy 
committed  by  one  of  two  partners,  joint  effects  were 
sent  away,  which  came  to  the  defendant's  hands; 
then  the  solvent  partner  died  leaving  the  defendant 
his  executor,  and  afterwards  a  commission  of  bank- 
rupt was  taken  out  against  the  surviving  partner, 
and  his  estate  assigned  to  the  plaintiffs,  it  was  holden 
that  they  were  tenants  in  common  with  the  solvent 
partner,  and  after  his  decease  with  his  representa- 
tives, by  relation  from  the  act  of  bankruptcy ;  and 
consequently  could  not  maintain  trover  against  the 
defendant  claiming  under  such  solvent  partner (i). 
Upon  the  same  principle,  where  after  an  act  of  bank- 
ruptcy, committed  by  one  of  two  partners,  the  other 
delivered  goods,  part  of  their  joint  property,  to  a 
creditor,  for  a  joint  debt  and  died,  and  afterwards  a 
commission  issued  against  the  surviving  partner,  it 
was  holden  that  the  creditor,  by  virtue  of  such  de- 
livery by  the  solvent  partner,  became  tenant  in 
common  of  the  goods  with  the  assignees  of  the 
bankrupt  by  relation  from  the  act  of  bankruptcy, 
which  was  in  the  lifetime  of  the  solvent  partner, 
and,  consequently,  that  the  assignees  could  not 
maintain  trover  against  such  creditor  (c).  But  if 
one  joint  tenant,  or  tenant  in  common,  destroy  the 
thing  in  common,  the  other  may  bring  trover  against 
him,  because  that  amounts  to  a  wrongful  conver- 
sion (rf).  Therefore,  where  it  appeared  that  one 
tenant  in  common  of  a  ship  had  forcibly  taken  it  out 
of  the  possession  of  his  companion,  and  secreted  it 
from  him,  so  that  he  knew  not  where  it  was  carried, 
and  changed  the  name  of  it,  and  it  afterwards  got 
into  the  hands  of  a  third  person,  who  sent  it  on  a 
foreign  voyage,  where  it  was  lost  in  a  storm,  this 
was  held  by  Lord  King  to  be  evidencie  of  a  destruc* 
tion,  and  the  jury,  under  his  directions,  found  it  to 
be  so  (e).     The  preceding  case  proceeded  upon  the 

(a)  HoUidav  v,  Camsell,  1  T.  R.  658.  (5)  Smith  v.  Stokes,  1  East,  363. 

(e)  Smith  r.  Oriell,  1  East,  3(ie.  id)  Co.  Litt  200.  a.  (e)  Baraaidisfeon 

V.  Chapman,  Bull.  N.  P.  34,  n.  S.  C.  cited  in  Heath  v.  Hubbard,  4  East,  131. 
See  also  Penning  r.  Lord  Grenvillc,  1  Taunt.  241. 
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« 

principle  that  there  was  a  destruction  of  the  subject 
matter,  and  it  is  now  established  that  one  tenant  in 
common  cannot  recover  for  a  chattel  in  trover 
against  his  companion,  without  first  proving  a  de- 
struction of  the  chattel,  or  something  that  is  equi- 
valent to  it.  Hence  where  one  of  two  tenants  in 
common  of  a  whale  cut  it  up  and  expressed  the  oil, 
it  was  determined  that  such  alteration  in  the  form 
of  the  property  did  not  amount  to  a  tortious  conver- 
sion, so  as  to  enable  the  companion  to  maintain 
trover;  for  the  act  done  was  an  application  of  the 
whale  to  the  only  purpose  which  could  make  it  pro- 
fitable to  the  owners,  and  tended  to  preserve  instead 
of  destroying  it,  which  one  tenant  in  common  was 
clearly  entitled  to  do;  and  as  the  parties  were  clear- 
ly tenants  in  common  of  the  whale,  they  became 
tenants  in  common  of  the  produce,  after  it  was  con- 
verted into  oil(fl).  It  does  not  appear  to  be  estab- 
lished whether  a  sale  by  one  tenant  in  common,  or 
joint-tenant,  of  the  joint  property  is  such  a  conver- 
sion as  will  entitle  the  co-tenant  to  maintain  an  action 
of  trover.  There  may  be  cases,  in  which  the  indi- 
visible nature  of  the  property  held  in  common  may 
raise  an  implied  authority  in  one  to  sell  the  whole, 
and  such  a  power,  as  we  have  already  seen  (6),  is 
clearly  vested  in  each  member  of  a  firm.  But  unless 
there  be  an  express  or  implied  authority,  a  sale  of 
the  whole  by  one  tenant  in  common  is,  it  seems, 
with  respect  to  the  other,  a  wrongful  conversion  of 
his  undivided  part(c). 

Notice  by  one  partner  that  the  partnership  has 
been  dissolved,  is  evidence  against  that  partner  that 
it  has  been  dissolved  by  competent  means,  even  by 

(a)  Fenning  v.  Lord  Grenville,  supra.  It  was  admitted  in  this  case,  that  the 
taking  by  the  defendant,  and  the  refusal  to  deliver  on  demand  made,  was  not  any 
misfeasance  in  a  tenant  in  common,  and  did  not  give  a  light  of  action.  See  Martyn 
V.  Knowllys,  8  T.  R.  146.  (6)  See  anUy  p.  ^8. 

(c)  Barton  t;.  Williams,  5  B.  and  A.  395.  Jackson  v,  Anderson,  4  Taunt  94^ 
Heath  v,  Hubbard,  4  East,  1 10.  The  sale  of  the  whole  of  a  ship  by  one  who  is  only 
a  part4>wner,  in  exclusion  of  the  right  of  another,  who  is  tenant  in  common  with  him, 
is  not,  it  should  seem,  equivalent  to  the  destruction  of  the  subject  matter,  mediatdy 
or  immediately,  so  as  to  enable  his  co-tenant  to  maintain  trover  against  him  for  it. 
Id.  Ibid.  Com.  Dig.  Tit.  EsUtes  K.  8.  See  also  Graves  v.  Sawyer,  T.  Raym.  15. 
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a  deed,  if  a  deed  be  essential  (a);  and  in  such  a  case 
an  ejectment  lies,  upon  the  demise  of  one  co-partner 
against  another,  for  a  house  agreed  to  be  occupied 
jointly  during  the  partnership,  without  proof  of  a 
notice  to  quit(A). 

Where  the  parties  contest  the  question  of  partner- 
ship inter  se^  it  seems  that  such  evidence  as  would 
be  sufficient  to  establish  their  partnership  in  a  suit 
by  a  stranger  will  raise  a  presumption  of  the  fact 
of  partnership  as  amongst  themselves  (c).  And 
where  A.,  who  had  been  a  partner  with  B.  in  a  par- 
ticular commercial  adventure,  sent  to  B.  an  account, 
stating  a  loss,  and  B.,  on  application  being  made  to 
him  for  one  moiety  of  such  loss,  stated  that  he  would 
call  and  settle  with  A. ;  this  was  held  to  be  evidence 
of  an  adjustment  of  the  amount  between  the  parties 
in  an  action  by  A.  to  recover  the  moiety  (d). 


SECTION  IV. 

Equitable  Remedies  between  Partners. 

Besides  the  legal  remedies  we  have  enumerated 
as  being  open  to  partners  for  the  redress  of  wrongs 
arising  inter  se,  relief  is,  in  most  instances  of  part- 
nership dissensions,  administered  in  a  court  of  equity. 
Where,  indeed,  one  partner  has  reason  to  complain 
of  another  concerning  pecuniary  transactions,  the 
most  advisable  course  to  pursue  is  to  file  a  bill  pray- 
ing a  discovery,  and  that  the  defendant  may  ac- 
count. Such  a  dispute,  which  is  often  of  a  com- 
plicated nature,  and  rests  only  in  the  knowledge  of 
the  party,  is  better  adjusted  in  a  court  of  equity, 

(a)  Doe  d.  Waithman  v.  Miles,  1  StarV.  N.  P.  C.  181.  S.  C.  4  Campb.  373. 
(b)  Id.  Ibid.  (c)  Per  Lord  Ullenborough^  Peacock  v*  Peacock,  2  Campb.  45. 

(d)  Clark  v.  Glennie,  3  Stark.  N.  P.  C.  10. 
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which  applies  itself  to  the  conscience  of  the  de- 
faulter,  and  purges  him  upon  oath,  with  regard  to 
the  truth  of  the  transaction.  The  truth  being  once 
ascertained,  the  judgment  is  generally  the  same  in 
equity  that  it  would  have  been  at  law ;  but,  for  this 
purpose,  the  mode  of  administering  justice  in  courts 
of  equity,  the  mode  of  proof,  the  mode  of  trial,  and 
the  mode  of  relief,  are  found  far  better  calculated 
for  the  adjustment  of  differences  of  this  description, 
than  the  ordinary  remedies  afforded  for  the  purpose 
at  law. 

Under  the  head  of  account,  it  has  been  said, 
partnership  dealings  form  the  subject  of  equitable 
cognizance  {a).  The  ground  upon  which  courts  of 
equity  first  interfered  in  these  cases,  seems  to  have 
been,  the  difficulty  of  proceeding  to  the  full  extent 
of  justice  in  the  courts  of  common  law  (A).  Thus, 
though  accounts  may  be  taken  before  auditors,  in 
an  action  of  account  in  the  courts  of  common  law, 
yet  a  court  of  equity,  by  its  modes  of  proceeding,  is 
enabled  to  investigate  more  effectually  long  and  in- 
tricate accounts  in  an  adverse  way,  and  to  compel 
payment  of  the  balance  whichever  way  it  turns. 
And,  unless  there  be  an  admitted  balance,  we  have 
seen  (c),  that  partners  cannot,  in  a  court  of  law,  ob- 
tain any  redress  through  the  medium  of  an  action 
of  assumpsit  (d) ;  but,  in  such  a  case,  the  right  to 
an  account  in  equity  is  clear.  However,  to  entitle 
a  partner  to  relief,  it  is  now  established,  notwith- 
standing a  former  decision  to  the  contrary  (e),  that  the 
partnership  in  respect  of  which  the  relief  is  prayed 
must  be  legal ;  if  it  be  not,  a  bill  for  an  account 
cannot  be  sustained.  Therefore,  where  two  persons 
jointly  engaged  in  the  business  of  underwriters, 
which  was  prohibited  by  the  act  of  parliament  (/*) 
in  favour  of  the  chartered  companies,  a  bill,  filed 

(a)  3  Blaek.  Com.  437.  ih)  Lord  Redesdale^s  Tr.  on  PI.  (3d  ed.)  96. 

(c)  See  anU  p.  88.  (<0  See  alao  Rex  v.  Whitstable  Compaoy,  ^  East,  353. 

Adley  v.  Whitstable  Compaoy,  17  Ves.  326.  {e)  Watts  v.  Brookes,  3  Ves. 

612.  (/)  6  Geo.  I.  c  18.  s.  12.    This  piohlhitioxi  has  been  removed  by  the 

A  Geo.  IV.  c  114.8.  1. 
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by  one  against  the  other,  for  an  account  of  the  pro- 
fits, was  dismissed  (a).  And  if  an  unincorporated 
society  act,  or  assume  to  act,  in  a  corporate  charac- 
ter, or  take  upon  itself  the  semblance  of  a  corpora- 
tion, a  court  of  equity  will  not  interpose  its  autho- 
rity and  grant  relief  inter  se  (h).  But  where  part- 
ners embark  in  two  species  of  trade,  the  one  legal 
and  the  other  illegal,  relief  will  be  administered  in 
respect  of  the  trade  that  is  not  tainted  with  illegality, 
although  with  regard  to  the  other  it  will  be  refused. 
Thus,  where  persons  united  in  business  as  brokers 
and  underwriters,  on  a  bill  being  filed  by  the  one 
against  the  other  for  a  general  account,  the  court 
allowed  it  as  to  the  brokerage,  but  disallowed  it  as 
to  the  underwriting  business  (c).  And  this  distinc- 
tion has  been  taken:  as  between  the  partners,,  no 
account,  having  reference  to  dealings  prohibited  by 
law,  can  be  enforced,  for  this  would  be  giving  re- 
lief to  a  particeps  criminis ;  but,  after  the  decease 
of  one  of  the  partners,  his  executor  cannot,  as 
against  creditors  and  legatees,  refuse  an  account  of 
profits  made  by  his  testator  in  the  course  of  such 
illegal  transactions  (rf).  Where  the  transactions, 
out  of  which  the  application  for  relief  arises,  do'  not 
contravene  the  policy  of  the  common  law,  or  the 
provisions  of  a  statute,  the  remedy  will  not  be  con- 
fined to  private  partnerships  alone,  for  a  court  of 
equity  has  jurisdiction  against  a  corporation,  in  the 
nature  of  a  partnership,  on  a  bill  -filed  for  an  ac- 
count of  the  profits  (e).  But  the  court,  before  it 
interferes  with  voluntary  associations,  will  see  that 
it  is  under  an  obligation  to  act,  and  that  it  can 
effectually  act  for  the  benefit  of  all  the  persons  in- 
terested ;  and  where  such  associations  have  not  con- 
formed to  or  observed  the  articles  by  which  they 

(a)  Knowles  v,  Uaughton,  11  Ves.  168.     Coutiiu  v.  Smith,  13  Ves.  542. 
'    (6)  Vansandau  v,  Moore,  and  Kinder  v.  Taylor,  coram  Lord  Eldon,  March,  1825. 
Lloyd  V.  ifoaring,  6  Ves.  'JT'^,  (c)  Knowles  r.  Haughton,  supra. 

(d)  Joy  V.  Campbell,  1  Sch.  &  Lef.  328.  Ottley  t;.  Browne.  1  Ball  &  Beat  360. 

{e)  Adley  v,  Whitstable  Company,  17  Ves.  315.  S.  C.  1  Meriv.  107.    Attorney 
General  r.  Governors  of  the  Foundling  Ifospitali  2  Ves.  jun.  42. 
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were  formed,  the  court  will  not  interpose.  There- 
fore, where  a  fire  association  was  constituted  on 
the  principle  of  mutual  guarantee,  and  the  business 
had  not  been  conducted  consistently  with  the  pro- 
visions of  the  deed  of  settlement,  nor  had  the  dif- 
ferent officers  been  appointed.  Lord  Eldon  refused 
to  interfere  on  an  interlocutory  application,  until 
the  deed  had  been  acted  upon,  and  the  parties  in- 
vested with  the  characters  they  ought  to  have  ac- 
cording to  the  deed  (a).  And  in  respect  to  part- 
nerships, in  general,  it  was  in  a  late  case  (A)  said 
that  there  was  no  instance  of  a  partner  being  al- 
lowed to  pray  for  an  account  merely,  and  not  for  a 
dissolution  of  the  partnership ;  for,  otherwise,  a  part- 
ner might  file  a  bill  annually  for  an  account,  and, 
that  a  bill,  to  be  sustainable,  must  either  show  a  dis- 
solution of  the  partnership,  or  pray  that  it  may  be 
dissolved.  This  doctrine,  however,  has  in  its  gene- 
rality been  denied,  and  it  has  been  observed,  that 
a  bill  for  an  account  is  the  only  relief  that  a  partner 
has ;  and,  as  to  the  necessity  of  praying  a  dissolu- 
tion, it  is  required  only  in  the  case  of  an  application 
for  interim  management,  which  will  not  be  granted 
unless  the  bill  contain  such  a  prayer  (c). 

It  is  a  general  rule,  that  however  numerous  the 
persons  may  be  who  are  materially  interested  in  the 
subject  of  a  suit,  they  must  nevertheless  be  all  made 
parties,  plaintiffs  or  defendants,  so  that  a  complete 
decree  may  be  made  between  them  (d);  it  being 
the  constant  aim  of  a  court  of  equity  to  do  complete 
justice  by  embracing. the  whole  subject,  and,  by 
deciding  upon  and  settling  the  rights  of  all  persons 
interested,  not  only  to  make  the  performance  of 
the  order  of  the  court  perfectly  safe  to  those  who 

(a)  Ellison  v.  Bignold,  2  Jac.  &  Walk.  503.  (I)  Fonnan  v.  Homfray, 

2  Ves.  and  Bea.  329.     See  also  Waters  v.  Taylor,  15  Vcs.  10. 

is)  Harrison  v.  Armitage,  4  Madd.  1 43.  And  see  Marshall  v^  Colman,  2  Jacob  and 
Walk.  2Se,  Knowles  v.  Uaughton,  1 1  Ves.  168.  In  the  late  case  of  Kinder  v.  Taylor, 
Lord  Eldon  expressed  an  opinion,  that*  where  a  partnership  is  limited  as  to  time, 
unless  a  court  of  equity  was  called  upon  to  dissolve  it,  it  would  not  interfere  during 
its  subsistenee  for  the  purpose  merely  of  directing  periodical  accounts  to  be  rendered. 

{d)  Lord  Redesdale*s  Tr.  on  PI.  145. 
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are  compelled  to  obey  it,  but  to  prevent  fiiture  liti- 
gation. When,  therefore,  one  partner  is  compelled 
to  institute  proceedings  in  a  court  of  equity  with 
the  view  of  enforcing  an  account  from  his  co-part- 
ners, or  for  any  other  purpose,  he  must,  to  avoid 
an  objection  of  a  want  or  parties,  make  all  the  part- 
ners parties  to  the  record.  For  when  the  court  is 
called  upon  at  the  instance  of  one  partner  to  direct 
the  partnership  accounts  to  be  taken,  or  to  compel 
the  other  partners  to  do  or  to  abstain  from  doing 
specific  acts,  it  cannot  administer  the  relief  which 
is  asked,  in  the  absence  of  any  of  those  persons  upon 
whom  the  decree  is  intended  to  operate,  because  of 
its  inability  effectually  to  bind  them  (a).  And  if 
all  the  partners  are  not  made  parties,  the  defendants 
may  either  demur  to  the  bill,  or,  when  the  cause 
comes  on  to  a  hearing,  they  may  object  that  proper 
parties  are  wanting,  or  the  court  may  refuse  to  pro- 
ceed to  a  decree,  or  if  the  court  makes  a  decree, 
that  decree  may  be  afterwards  reversed  (i).  But 
the  general  rule,  requiring  all  persons  interested  to 
be  brought  before  the  court,  is  sometimes  relaxed. 
Thus,  where  a  great  many  individuals  are  con- 
cerned in  the  subject  of  the  suit,  the  court  will 
permit  a  few  to  represent  the  whole,  and  sue  on 
their  behalf  (c).  This  was  done  in  the  cases  of  the 
Opera  House,  the  lioyal  Circus,  and  Drury-lane 
Theatre  (rf).  And  in  the  case  of  the  bubble  (e),  in 
which  many  persons  were  interested,  and  they  dele- 
gated a  general  power  and  authority  to  a  few  only, 
the  court,  to  avoid  the  inconvenience  of  making 
the  whole  number  parties,  restrained  them  to  the 
particular  persons  who  were  entrusted  with  the 
general  power.     With  respect  to  this  determination. 


(a)  Vansandau  v.  Moore,  and  Kinder  r.  Taylor,  supra.    See  Leigh  v.  Tbonuu, 
2  Vc8.  Sen.  312.  {b)  Pr.  Reg.  '299-  ed,  Wyatt^  Coop.  Tr.  oD  PL  33.     A  plea 

of  want  of  parties  will  also  hold.  Beaines  on  PI.  in  £q.  148.  (c)  Lord  Hard- 

vdcke't  MSS.  notes  cited  by  Lord  Eldon^  6  Ves.  779.  1 1  Ves.  429.  Menx  v. 
Maltby.  2  Swanst.  277.  [d)  6  Ves.  77\).  But  see  Waters  r.  Taylor,  15  Veg.  10. 
{e)  Cited  by  Lord  Hardwickr  in  Vernon  r.  Blackerby,  2  Atk.  14&. 
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it  has  been  remarked,  that  if  the  whole  was  a  bub- 
ble, it  was  not  necessary  to  make  more  of  the  mem- 
bers parties,  for  the  interest  of  the  society,  instead 
of  being  simply  regulated,  would  be  declared  illegal, 
and  as  all  possessed  the  same  interest  in  attempting 
to  prove  the  legality  of  the  scheme,  the  presence  of 
any  of  them  would  be  sufficient  to  enable  the  court 
to  decide  that  question  (a).  But  where  the  society, 
in  respect  of  which  relief  is  asked,  is  not  founded 
on  such  principles  as  to  render  it  a  bubble,  it  seems 
doubtful  whether  an^  departure  from  the  general 
rule  will  be  allowed  in  cases  of  dissensions  amongst 
the  members  themselves.  Lord  Eldon  has  said  that 
it  is  wholesome  to  apply  the  ordinary  rules  to  such 
cases  equally  with  others,  as  that  the  same  parties 
shall  be  required  as  in  another  case,  that  the  pre- 
sence of  parties  shall  not  be  dispensed  with,  and 
that  the  same  regularity  of  proceeding  shall  take 
place  (b).  This  may  be  feasible  where  the  number 
of  members  is  manageable,  but  in  the  case  of  a 
society  whose  numbers  are  so  great  as  to. render  it 
almost  impracticable  to  introduce  all  of  them  on 
the  record,  an  adherence  to  the  ordinary  rules  may 
have  the  effect  of  shutting  out  the  members  of  the 
society  from  all  relief.  And  although,  generally, 
it  is  true  that  the  difficulty  arising  from  the  number 
of  parties  ought  not  to  be  allowed  to  baffie  the 
means  which  a  court  of  equity  possesses  of  doing 
effectual  justice  (c),  yet  it  should  not  be  forgotten 
that  to  controversies  in  which  the  company  may 
happen  to  be  engaged  with  third  persons  the  or- 
dinary rule  applies ;  for  in  a  suit  by  them,  as  part- 
ners, they  would  be  bound  to  set  forth  the  names 
of  all  their  body  when  acting  against  a  stranger, 
and  it  would  be  equally  incumbent  on  him  who  pro- 

(a)  Per  Lord  Eldon^  Kinder  v.  Tajlor,  supra.  And  see  Cousins  r.  Snoith,  13 
Ves.  543.  Buckley  v.  Cater,  17  Ves.  lb.  Pearce  v.  Piper,  Ibid.  1.  Beaumont  v. 
Meredith,.  3  Ves.  and  Bsa.  180.  (6)  Waters  t>.  Taylor,  15  Ves.  10.    In 

Chancy  v.  Msyr  Pre.  in  Ch.  592,  part  of  the  proprietors  of  the  Temple  Mills  Brass 
Works  were  permitted  to  bring  some  others  of  them  to  account  without  making  all 
the  members  parties.  {c)  Adley  r.  Whitstable  Company,  1  MeriT.  109. 
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secuted  claims  against  them  to  bring  all  before  the 
court.  The  legislature,  indeed,  has  frequently  re- 
medied the  inconvenience  of  administering  justice 
to  such  numbers  as  those  of  whom  a  company 
usually  consists,  by  empowering  them  to  sue,  and 
rendering  them  liable  to  be  sued,  in  the  name  of 
their  secretary,  or  some  other  officer  or  servant  of 
the  company,  and  so  far  it  renders  the  company  a 
quasi  corporation ;  but  even  in  those  instances,  suits 
amongst  the  members  themselves  are  not  contem- 
plated, nor  is  any  provision  made  in  the  event  of 
the  society  being  divided  against  itself.  In  a  late 
case  (fl)  in  which  some  of  the  members  of  the  Bene- 
volent Union  Society,  on  behalf  of  themselves  and 
the  other  members,  filed  a  bill  against  the  six  de- 
fendants who  were  the  trustees,  praying  an  account 
and  injunction,  and  that  the  defendants  might  be 
decreed  to  replace  part  of  the  stock  of  the  society 
which  they  had  sold  out,  and  it  appeared  that  the 
number  or  members  was  limited  to  sixty-one,  that 
the  society  had  been  dissolved,  and  that  forty-seven 
members,  who  were  not  parties,  had  received  their 
shares  of  the  trust  funds,  Lord  Eldon  refused  to  in- 
terfere until  they  were  brought  before  the  court. 
And  if  some  of  the  members  of  a  company  were 
allowed  to  file  a  bill  on  the  behalf  of  all,  praying  a 
dissolution,  it  has  been  considered  that  a  difficulty 
must  arise,  if  some  of  those,  on  whose  behalf  the 
bill  purports  to  be  exhibited,  were  desirous  that  the 
operations  of  the  company  should  be  continued  (Ji). 
And  where  some  of  the  members  of  a  mutual  gua- 
rantee association  are  dissatisfied  with  the  conduct 
of  those  to  whom  the  management  is  entrusted,  it 
seems  that  the  court  will  not  entertain  a  bill  for  re- 
lief unless  all  the  members  are  actually  brought 
before  it,  either  in  the  characters  of  plaintiffs  or  de- 
fendants, because  each  has  an  interest  in  the  com- 
mon fund,  and  is  entitled  to  be  heard  in  every  pro« 

(a)  Beaumont  v.  Meredith,  3  Ves.  and  Bea.  180. 
(6)  Carlen  v,  Prury,  1  Ves.  and  Bea.  154. 
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ceeding  which  may  affect  it.     And  a  bill  filed  in 
such  a  case  by  isoine  on  behalf  of  themselves  and 
all  the  other  members  of  the  association,  will  not  be 
free  from  objection ;  for,  the  defendants  being  mem- 
bers, the  record  would  present  them  in  the  double, 
but  opposite,  characters  of  plaintiffs  and  defendants, 
which  are  situations  which  no  man  can  sustain  at 
the  same  time.     Thus,  where  four  members  of  the 
Norwich  Union  fire  association  (which  was  an  insti- 
tution established  on  the  principle  of  mutual  guaran- 
tee, and  consisted  of  sixty  thousand  members)  filed 
a  bill  on  behalf  of  all  the  members  against  the  de- 
fendants, who  were  the  directors,  treasurers,  bank- 
ers, and  secretary  (and  also  members)  of  the  insti- 
tution, praying  relief  and  an  injunction.  Lord  Eldon^ 
on  the  ground  of  want  of  parties,  refused  to  inter- 
pose on  an  interlocutory  motion,  and  suggested  his 
doubts  as  to  the  possibility  of  bringing  proper  parties 
before  the  court  under  such  circumstances  [a).  And 
in  all  cases  in  which  an  individual  member  of  a 
company  files. a  bill,  complaining  of  mismanagement 
on  the  part  of  its  officers,  and  praying  that  it  may 
be  dissolved,  the  whole  number  of  the  shareholders 
must,  it  seems,  be  made  parties;  because,  as  the 
accounts  of  the  company  must,  under  such  a  bill, 
be  taken,  the  court,  unless  all  the  shareholders  are 
before  it,  cannot  compel  each  to  pay  in  his  entire 
subscription,  which  must  necessarily  be  done  before 
the  accounts  can  be  adjusted;  nor  can  the  court,  in 
the  absence  of  any  of  the  members,  dispose  of  their 
rights,  or  ultimately  direct  a  sale  of  the  property 
of  the  company  (A).     When,  therefore,  dissensiooia 
exist  amongst  partners,  it  is  necessary  that  all  those 
•who  constitute  the  partnership  should  be  brought 
before  the  court ;  and  where  a  bill  is  filed  for  an 
account  of  partnership  transactions,  it  is   equally 
necessary  that  each  individual,  introduced  on  the 
record  as  a  defendant,  should  sustain  the  character 

(a)  Davis  o.  Fisk,  stated  in  the  Appendix  to  Mr.  barren's  Treat,  on  Life  Assu.« 
ranee/ 1».  128.     (6)  Vansandau  v.  3loore,  and  Kinder. v.  Taylor,  coram  Lofi  Bldm^ 
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ascribed  to  him ;  for,  if  he  do  not,  he  may  protect 
himself  generally  from  answer  and  discovery  as  to 
the  subject  of  the  suit,  by  pleading  that  he  is  not  a 
partner  (a);  and,  in  such  a  case,  the  court  will  di- 
rect an  issue  to  try  whether  a  partnership  exists  or 
not ;  of  which  issue,  if  the  result  is,  that  he  is  not  a 
partner,  the  bill  will  be  dismissed  (J).  But  if,  in 
addition  to  the  general  charge  of  the  existence  of 
the  partnership,  circumstances  arfi  alleged  in  the 
bill,  as  evidence  of  it,  a  plea  denying  the  partner- 
ship  will  not  protect  the  defendant,  unless  it  be  ac- 
companied by  an  answer  and  discovery  as  to  the 
matters  specially  charged  as  evidence  of  the  plain- 
tiff's title;  because  a  defendant  is  bound  to  answer 
to  all  collateral  circumstances  charged  as  evidence 
of  the  general  fact,  notwithstanding  his  denial  of 
the  fact  itself  (c).  A  plea  of  a  stated  account  is  a 
good  bar  to  a  bill  for  an  account  (d)^  as  a  plea  that 
the  defendant  hath  fully  accounted  with  the  plaintiff 
himself  is  a  good  plea  at  law  in  discharge  before  au- 
ditors (e).  But  the  plea  in  equity  must  show,  that 
the  account  "  was  in  writing,  and  likewise  the 
balance  in  writing,  or  at  least  set  forth  what  the 
balance  was  (f)  ;'*  at  the  same  time,  "  there  is  no 
absolute  necessity  that  the  account  should  be  signed 
by  the  parties  who  have  mutual  dealings,  to  make 
it  a  stated  account,  as  acquiescence  in  it  without 
objection  for  a  length  of  time  will  render  it  a 
'Stated  account' '  (g).  If  error  or  fraud  are  charged, 
they  must  be  denied  by  the  plea,  as  well  as  by  way  of 
answer;  and,  if  neither  error  nor  fraud  be  charged, 
the  defendant  must,  by  the  plea,  aver,  that  the 
stated  account  is  just  and  true,  to  the  best  of 
his  knowledge  and  belief  (A).     As  the  delivery  of 

.  (a)  ^— ^  V,  Hftiiison,  4  Madd.  252,  overruling  the  case  of  the  Af  ar^uia  of 
Bonagal  o.  Stewart,  3  Vei.  446,  in  which  it  waa  hdd  that  a  party  might  avail  him- 
fldf  cf  such  a  defence  by  answer.  See  also  Drew  v.  Drew,  2  Ves.  and  Bea.  169. 
Norway  v.  Rowe,  19  Ves.  144.  In  what  cases  a  negative  plea  is  good  in  equity, 
aee  Beames  on  PL  in  £q.  \20et  teq,  (h)  Fmeodc  o.  Peacock,  16  Ves.  £2. 

Binfoid  V.  Dommett,  4  Ves.  756.  (r)  Sanders  v.  King,  6  Madd.  61.  S.  P. 

Yorke  o.  Fry,  Ibid.  65.  (d)  Lord  Redesd.  Tr.  on  PL  21 0.  j^)  SyBt- 

PI.  ISO.         (/;  Per  Lord  Hardwieke^  Burk  v.  Brown,  2  Atk.  399.       "td  ^^ 
Lord  Hardwkkty  Willis  v.  Jeroegan,  2  Atk.  352.  {fi)  Loid  R«dctdL7V.  oft 
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the  vouchers  to  the  plaintiff  is,  to  use  the  expres- 
sion of  Lord  HardwickCf  an  affirinationi  at  least, 
that  the  account  between  the  parties  was  a  stated 
one;  although  to  make  it  so,  it  is  not  absolutely 
necessary  they  should  be  delivered  up  when  the 
account  is  settled  (a) ;  yet,  when  they  have  been 
delivered  up,  that  fact  constitutes  a  proper  averment 
in  a  plea  of  this  nature  (b).  It  has  been  decided, 
that  a  verbal  statement  of  an  account,  and  a  receipt 
in  full  of  all  demands  for  the  balance,  did  not  con- 
fititute  a  plea  in  bar  to  a  bill  which  sought  to  open 
the  accounts,  there  being  mistakes  in  the  transac- 
tion (c).  And  this  distinction  is  taken  in  a  case  in 
Freeman*s  Reports  {d) :  "  If  a  man  preferreth  a  bill 
generally  for  an  account,  an  account  stated  is  a  good 
plea;  but  if,  in  his  bill,  he  setteth  forth^  that  there 
was  an  account,  and  that  there  was  a  mistake,  and 
setteth  forth  the  particular  mistake,  there  an  account 
stated  is  no  good  plea."  A  pure  plea  of  a  stated 
account  wotild  meet  the  first  case  fully,  and  be  a 
complete  answer  to  it;  but  such  plea  would  not 
meet  the  second  case,  as  it  would  leave  the  allega- 
tion of  the  particular  mistake  unanswered  (e).  The 
samje  volume  of  Freeman  contains  a  short  note  of 
another  case  (f),  in  which  it  is  laid  down,  that  if 
there  be  any  agreement  to  rectify  mistakes,  an  ac- 
count stated  shall  not  conclude,  though  it  be  under 
hand  and  seal.  On  the  ground  of  fraud  (^),  a  stated 
account  has  been  opened  after  a  considerable  lapse 
of  time  (A)  j  but  the  court  is  not,  generally  speak- 
ing, inclined  to  unravel  an  old  account,  notwith- 
standing it  may  have  been  settled  upon  an  erroneous 
principle  (i.)}  a  strong  ground  being  necessary  to 
impeach  it(Ar).     Nor  wul  the  court  open  a  settled 

U) . WiDifl  V.  JemegADt  supra.    Wharton  v.  ^lay,  5  Ves.  27.  {b)  For. 

Rom.  57.  Lord  Redesd.  Tr.  on  PL  211.  (c)  Walker  v.  Coniiett,  Forrest's 

]Up*  167.  Chaodler  r.  Dorset,  Finches  Rep.  431.  (d)  Anon.  2  Freem.  (>2. 

(e)Seama  on  PL  in  £q.  224.  (/)  Pioud  v.  Combes,  2  Freem.  183.  S.  C  1 

Cfa.  Ca.  5&  Nek.  Rep.  lOa  3  Ch.  R^.  I9.  (g)  Wharton  v.  May,  5  Ves.  2?. 

(h)  Roberts  c.  Kuffin,  2  Atk.  1 13.     Vernon  v.  Vswdry,  Ibid.  119.    Beaumont  r. 
Bonltbee,  5  Yes.  485.  S.  C  7  Ves.  599,  and  11  Ves.  358.  (i)  Gray  v. 

j^Iiiintthorpe,  3  Ves.  108.  (fc)  Chamben  v.  Ooldwm,  5  Vos.  837* 
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account,  where  it  has  been  signed,  or  a  security 
taken  on  the  footing  of  it,  unless  for  fraud,  or  errors 
distinctly  specified  in  the  bill  (a),  and  proved  as 
specified  (b).  The  reason  stated  for  the  necessity 
of  charging  some  specific  error  is,  that  there  may 
be  cases  in  which  the  opinion  of  the  court  may  be 
clear  at  the  hearing  that  there  was  error,  and  yet, 
if  the  fact  were  distinctly  put  in  issue,  the  court 
might  be  satisfied  that  transactions  had  taken  place, 
upon  which  it  would  be  impossible  to  consider  it 
error.  The  expression  of  "  errors  excepted"  will 
not  prevent  an  account  being  a  settled  account  (c); 
and  even  where  specific  errors  were  alleged  and 
proved,  the  court  has  refused,  after  an  acquiescence 
of  eleven  years,  to  open  the  account  entirely,  but 
only  allowed  the  plaintiiF  to  surcharge  and  falsify (rf). 
In  a  case  before  Lord  Hardwicke^  his  lordship  ob- 
served, that  ^'  if  one  merchant  send  an  account 
current  to  another  in  a  different  country,  on  which 
a  balance  is  made  due  to  himself,  and  the  other 
keeps  it  by  about  two  years  without  objection,  the 
rule  of  this  court  and  of  merchants  is,  that  it  is  con- 
sidered as  a  stated  account  (e)/'  But,  in  a  more 
modern  case,  Sir  John  Leach  held,  that  the.  naked 
fact  of  the  delivery  of  an  account,  without  evidence 
of  contemporaneous  or  subsequent  conduct,  afforded 
no  sufficient  legal  presumption  that  the  account  was 
settled  (jT). 

The  statute  for  limitation  of  actions  (^)  is,  like- 
wise, where  the  fact  admits  of  it,  a  good  plea  in 
bar  to  the  relief  sought  by  a  bill  in  equity  for  an 
account  [h) ;  because,  where  the  account  has  been 
closed  above  six  years  before  the  bill  filed,  without 

(a)  Dawson  ».  Dawson,  I  Atk.  1.  Taylor  v.  Haylin,  2  Bro.  C.  C.  310.  S.  C  1 
Cox,  435.  Johnson  v.  Curtis,  3  Bro.  C.  C.  'i6(>.  Lewis  v.  Moxgan,  S  Anitr.  '769* 
(6)  Drew  v.  Power,  1  Sch.  and  Lef.  182,  I92.  Dunbar  v.  Len,  1  Bro.  P.  C  3. 
Chanaben  v.  Goldwin,  9  Ves.  265,  6.  Kinsman  o.  Barker,  14  Ves.  579. 
rr)  Johnson  o.  Curds,  3  Bro.  C.  C.  266.  {d)  Brownell  v.  Browndl,  2  Bra 

C.  C  62.    See  also  Twogood  v.  Swanston,  6  Ves.  485.    Lord  Gourteney  v.  Qod- 
sdiaU,  9  Ves.  473.    Vernon  v.  Vawdry,  2  Atk.  1 19.  (<)  Tickd  v.  Shor^  2 

Ves.  sen.  239.    See  I  Ball  and  Beat  428,  9.    Sherman  v.  Sherman,  2  Vem.  976. 
Willis  V.  Jerncgan,  2  Atk.  252.  (/)  Irvine  v.  Young,  1  Simons  and  Stu.  335. 

Or)  21  Jac  1.  c.  16.  (A)  Lord  Redesd.  Tr.  on  PI.  218.  Wydi  v.East  India 

Company,  3  P,  Wms.  309.    Lacon  v.  Lacon,  2  Atk.  395. 
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dny  demand  upon  it,  the  statute,  it  seems,  notwith-' 
standing  the  exception  (a),  applies,  even  in  the  case 
of  merchants'  accounts  (A).  Therefore,  where  a  bill 
was  filed  against  the  representative  of  a  surviving 
partner,  praying  an  account  of  transactions  that  had 
taken  place  upwards  of  six  years  anterior  to  the 
filing  of  the  bill,  it  was  determined  that  a  plea 
of  the  statute  of  limitations  was  an  effectual  bar 
to  the  relief  prayed  (c).  But  although,  where  the 
account  is  settled  or  slated^  the  statute  is  a  bar ; .  yet, 
if  the  account  be  open  or  current^  it  falls  within  th^ 
exception  of  the  statute,  and  consequently  does  not 
furnish  matter  for  a  good  plea  (d). 

As  a  covenant  or  agreement  to  refer  partnership 
disputes  to  arbitration  cannot  be  made  the  subject 
of  a  bill  for  a  specific  performance  (e),  so  neither 
can  it  be  pleaded  in  bar  to  a  suit  instituted  by  one 
partner  against  another  arising  out  of  such  dis- 
putes (^/).  An  agreement  of  that  description  has  as 
little  operation  in  equity  as  we  have  shown  (g)  it  to 
possess  at  law.  Thus  (A),  where  one  partner  filed 
ft  bill  against  another  for  discovery  and  relief,  and 
the  defendant  pleaded  an  agreement,  that  in  case 
any  difference  should  arise  between  him  and  the 
plaintiff  it  was  to  be  decided  by  arbitrators,  Lord 
Hardwicke  disallowed  the  plea ;  for,  as  it  was  a  bill 
to  discover  and  be  relieved  against*  frauds,  the  ar- 

(a)  The  enactment  of  the  3d  section  ia,  that  <*  all  actions  of  account,  and  upon 
the  case,  other  than  tuch  accwmU  eu  concern  the  trade  of  merchandize  between 
merchant  and  merchant^  their  factors  and  servants,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereafter  expressed ;  viz.  the  said  actions  upon  the 
base,  and  the  said  actions  of  account,  &€.,-  within  six  years  next  after  the  cause  of 
0ucfa  actions  or  suits,  and  not  after." 

{h)  Welford  r.  Liddel,  2  Ves.  sen.  400.  Crawfurd  v.  Liddel,  cited  6  Ves.  582. 
Bridges  v.  Mitchell,  Gilb.  £q.  Rep.  224.  Barber  o.  Barber,  18  Ves.  im.  See 
also  argument  in  Duff  v.  East  India  Company,  15  Ves.  205. 

ic)  Barber  v\  Barber,  supra.  See  also  Foster  v.  Hodgson,  19  Ves.  180. 
d)  Scudamore  v.  White,  1  Vem.  456.  Sherman  v.  Sherman,  2  Vera.  276. 
WeUbid  V.  Liddel,  2  Ves.  sen.  400.  Webber  i;.  Tivill,  2  Wms.  Saund.  124,  127, 
n.  (6.)  In  the  Harcourt  MS.  Tables  is  the  following  note :  **  Currency  of  accouou 
prevents  the  statute  of  limitations.  Ormston  v.  Hamilton,  20th  March,  1711." 
6ee  also  Beam,  on  PL  in  Eq,  167. 

{e)  Price  v.  Williams,  dted  6  Ves.  818.  Milnes  v.  Geiy,  14  Ves.  400.  Gour. 
lay  V.  Duke  of  Somerset,  19  Ves.  431.     Howe  v.  Wood,  1  Jacob  and  Walk.  346. 

(/)  Lord  Redesd.  Tr.  on  PL.S14.  {g)  See  antCy  p.  102.  (h)  WeU* 

ington  V.  Mackintosh,  2  All*.  570. 
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bitrators  could  not  examine  upon  oath,  which,  by 
the  agreement,  they  should  have  had  the  power  of 
doing  (a).  This  case,  indeed,  was  overruled  by  Lord 
Kenyan^  who,  when  Master  of  the  Rolls,  allowed  such 
a  plea  (6),  observing,  that  the  legislature  had  coun- 
tenanced agreements  of  reference  by  the  act  passed 
in  the  reign  of  King  William  the  Third  (c),  which 
was  passed  for  facilitating  the  execution  of  them, 
and  that  before  a  court  of  equity  could  be  called 
upon  to  interpose,  an  appeal  must  be  made  to  the 
domestic  forum  prescribed  by  the  articles.  How- 
ever, the  decision  of  Lord  Kenyon  has  been  fre- 
quently impeached,  and  Lord  Hardmck^s  doctrine 
has  obtained  the  unqualified  sanction  and  support 
of  succeeding  judges.  In  approbation  of  it,  there 
are  the  concurrent  opinions  of  Lord  Thurlow  (rf). 
Lord  Rosslyn  {e)y  Lord  Eldon{f),  and  even  of  Lord 
Keiiyon  himselfX^-).  As  a  general  proposition,  there- 
fore, it  is  true,  that  an  agreement  to  refer  disputes 
to  arbitration  will  not  compel  the  parties  even  to 
submit  to  arbitration  before  they  apply  to  a  court  of 
equity  for  relief,  although,  in  some  cases,  where  the 
agreement  itself  furnishes  the  means  of  redress  for 
the  particular  subject  of  complaint,  it  may  be  used 
by  the  defendant  as  an  objection  to  the  summary 
interference  of  the  court  upon  the  subject  matter  of 
such  agreement.  Thus,  where  the  subj^t  of  dis- 
pute was  the  management  of  the  Opera  House,  and 
the  adjustment  of  its  accounts,  (which  was  judged 
peculiarly  a  subject  for  arbitration,)  and  where  it 
was  expressly  provided,  that  the  matter  should  be 
referred,  the  court  recognised  the  principle,  that  an 
agreement  to  refer  disputes  to  arbitrators  was,  gen- 
erally speaking,  no  objection  to  a  suit  in  equity; 

(a)  With  respect  to  this  point,  the  opinion  of  Lord  Hard»lcke  mast  be  ttuim. 
ported,  as  the  parties  could  not  give  the  arbitrators  a  power  to  examine  on  oath.  See 
dictum  of  Lord  Kenyon,  in  Halfhide  o.  Penning,  '2  Bro.  C  C  336.  Street  v. 
Rigby.  6  Ves.  820.  (b)  Halfhide  v.  Penning,  supra,  (c)  9  and  10  W. 

a  c.  15.  (d)  Price  v.  Williams,  6  Ves.  818-  (e)  Miehell  0.  Hanit,  4 

Bro.  0.  C.  311.,  S.  C.   2  Ves.  jun.  V29.  See  also  TattersaU  v.  Groote,  2  Bofr  and 
PuL  181.  (/)  Waters  r.  Taylor,  15  Ves.  10.  Street  r.  Rigby,  6  Ves.  815. 

NichoUs  V.  Chalie,  14  Ves.  270.  (c)  Thompson  v,  Chaitaock,  8  T.  R.  139* 
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yet  it  refused,  in  this  particular  instance,  to  inter* 
KTe  in  the  arrangement  of  the  matter,  till  a  reference 
to  arbitration  had  been  tried  (a).  Nor,  in  the  case 
of  an  extensive  partnership,  a  brewery,  for  instance, 
will  a  court  of  equity  grant  an  account  and  dissolve 
the  partnership,  until  the  parties  have  resorted  to 
the  proceedings  for  terminating  disputes  for  which 
provision  is  made  in  the  articles  of  partnership  (b) ; 
unless,  indeed,  the  means  of  redress  chalked  out  by 
the  articles  are  ineffectual  (c).  Where  the  power  of 
adjusting  the  affairs  of  the  company  is,  by  the  deed 
of  settlement,  vested  in  general  meetings  of  the  pro- 
prietors  to  be  convened  at  the  discretion  of  the 
managers,  the  court,  on  the  ground  of  its  being 
casus  omissus,  will  compel  the  managers  to  appoint 
meetings  (d). 

Where  an  account  is  to  be  taken,  each  partner  is 
entitled  to  be  allowed  against  the  other  every  thing 
he  has  advanced  or  brought  in  as  a  partnership  trans- 
action, and  to  charge  his  copartner  in  that  account 
with  what  he  has  not  brought  in,  and  with  what  he 
has  taken  out,  beyond  the  proportion  to  which  he 
was  entitled  ;  and  nothing  is  to  be  considered  as  his 
share  but  his  proportion  of  the  residue  in  the  ba- 
lance of  the  account  (e).  Partners,  however,  may, 
as  amongst  themselves,  stipulate  that  the  accounts 
shall  be  adjusted  in  a  particular  manner,  and,  in 
that  case,  although  the  mode  prescribed  interfere 
with  the  general  rules  laid  down  by  the  court  for 
the  taking  of  such  accounts,  the  court  will  abide  by 
and  settle  the  account  on  the  footing  of  such  special 
agreement.  But  where  partnership  articles  contain 
special  clauses  for  taking  the  accounts,  on  which  the 
partners  have  not  acted,  the  articles  are  read  in 
equity  as  if  those  clauses  were  expunged,  and  the 
accounts  will  be  taken  in  the  usual  way  (/).    It  has 

(a)  Waters  v.  Taylor,  15  Ves.  18.  (ft)  Carlen  ».  Dniry,  1  Ves.  and  Bern. 

154.  (c)  Id.  Ibid.    See  also  Gonrlay  o.  Dulce  of  Somerset,  19  Ves.  431. 

(d)  Per  Lord  Eldon^  Carlen  r.  Drury,  supra.  (e)  West  v.  Skip,  I  Ves.  sen. 

M2^  S.  C  2  Swaast.  586.  ( f)  Per  Lord  Eldm^  Jackson  v.  Sedgwick,  1 

Swanst  469.    And  see  Geddes  v.  Wallace,  2  Bligh,  27a 
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been  decided  by  the  Court  of  Exchequer  (a),  that  if 
two  persons  enter  into  the  wine  trade,  intending 
originally  that  both  should  reside  upon  the  premises, 
and  one  of  them  afterwards  removes  to  a  separate 
dwelling,  leaving  the  other  in  the  possession  of  the 
premises,  and  in  the  management  of  the  whole  bu- 
siness, the  latter,  on  taking  the  account,  is  not  en- 
titled to  be  reimbursed  usual  and  necessary  expenses 
he  may  have  incurred  in  treating  the  customers, 
where  balances  have  been  struck  yearly,  and  no  de- 
mand in  respect  of  them  has  been  made.  To  justify 
such  an  allowance  to  the  acting  partner,  it  ought 
either  to  be  sanctioned  by  an  universal  custom  in 
the  trade,  or  should  be  made  matter  of  express 
stipulation  between  the  parties  themselves ;  by  the 
articles  of  copartnership,  if,  in  the  first  instance,  it 
be  intended  that  the  active  management  should  de- 
volve upon  a  single  partner ;  or,  if  that  be  not  so, 
and  circumstances  effect  a  change  in  their  original 
intention,  by  some  subsequent  agreement.  But,  in 
the  taking  of  an  account,  interest  will  be  charged 
upon  money  borrowed  by  one  partner  of  the  firm 
upon  his  promissory  note,  though  the  borrower  had 
a  greater  sum  in  the  joint  stock  than  the  amount  of 
the  loan ;  for  the  stock  is  only  to  be  employed  in 
augmentation  of  the  trade  for  the  mutual  benefit  of 
all,  and  not  for  the  private  advantage  of  individual 
partners  (6).  In  general,  a  partner,  who,  in  his  an- 
swer to  a  bill  filed  for  an  account  of  partnership 
transactions,  insists  that  the  balance  of  the  account 
is  in  his  favour,  is  not  obliged  to  bring  into  court 
what  is  in  his  hands,  unless  the  other  partners  do  the 
same;  but,  if  he  have  received  money  under  cir- 
cumstances from  which  it  can  be  inferred  that  he 
had  agreed  not  to  receive  it,  he  will  then  be  ordered 
to  bring  it  into  court,  however  large  the  balance  due 
to  him  may  happen  to  be,  because  his  conduct  is  not 
compatible  with  good  taith  (c). 

(tf)  Thornton  v.  Proctor,  I  Anstr.  94.  (6)  Bcecher  v.  Guilbum,  Moeeley,  3. 

(r)  Fo&ter  v.  DonAld*  1  Jccob  and  Walk.  25'<J. 
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Where  one  partner  discharges  a  partnership  debt 
out  of  his  own  individual  funds,  equity  will  enforce 
a  contribution  (a).  Formerly,  contribution  was  al- 
ways obtained  through  the  medium  of  a  bill  in  equi- 
ty, although,  the  right  to  the  satisfaction  being  po- 
sitive, actions  at  law  between  partners  for  a  contri- 
bution have  latterly  become  frequent  (Jb).  This  con- 
current exercise  of  jurisdiction  does  not,  however, 
oust  courts  of  equity  of  the  power  they  originally  pos- 
sessed of  entertaining  cognizance  oi  such  subjects, 
since  the  fact,  that  courts  of  law  have  assumed  ju- 
risdiction, can  afford  no  reason  why  the  equitable 
authority  should  not  be  maintained.  In  some  cases, 
as  if  there  were  ten  persons  severally  bound  to  con- 
tribute, the  equitable  relief  would  be  more  readily 
obtained,  and  at  a  less  expense  than  any  legal  re^ 
dress;  for  in  a  court  of  equity  all  the  persons  from 
whom  contribution  is  claimed  might  be  compre- 
hended in  a  single  suit ;  whereas,  at  law,  a  separate 
action  must  be  brought  against  each  for  his  propor- 
tion (c).  And  if  one  of  the  parties  jointly  bound 
be  insolvent,  contribution  for  his  share  cannot  at 
law  be  recovered  against  the  others,  but  it  is  the 
subject  matter  of  a  proceeding  in  equity  only; 
ibr  the  legal  remedy  is  founded  upon  the  principle, 
that  one  pays  that  to  which  all  are  liable  (d). 

A  court  of  equity  will  likewise  interfere  to  protect 
a  party  upon  whom  a  fraud  has  been  practised ;  and 
where  apremium  hasbeen  fraudulently  obtained  from 
a  person  as  a  consideration  for  entering  into  a  part- 
nership, it  will  order  the  premium  to  be  returned, 
treating  the  articles  of  partnership  as  a  nullity,  in 
consequence  of  the  fraud  (e).  Thus,  where  A.,  an 
attorney,  prevailed  on  B.  to  become  a  partner  with 

(a)  Wright  v.  HuDter,  5  Ves.  792*    Abbot  v.  Smith,  2  Blackst.  947.     Deering 
v.  Loid  Winchdwa,  2  Bos.  and  PuL  270.  (h)  Wright  v.  Hunter,  tupra^  S. 

C.  I  £ast,  20.  (c)  Id.  Ibid.  (d)  Per  Holroydy  J.,  in  Collins  v.  Prosser, 

1  B.  and  C.  688.  See  aUo  CoweO  r.  Edwaids,  S  Bos.  and  PuL  268.  Ex  parte 
Hunter,  Buck,  552.  Ex  parte  Smith,  Ibid.  492.  Madox  v.  Jackson,  3  Atk.  406. 
Gockbuxn  v.  Thompson,  16  Ves.  326.  Sainatry  v.  Giammer,  2  Eq.  Ca.  Abr.  16^. 
pi.  6.        {e)  Per  Lord  Eldon^  Tattersall  v,  Gxoote,  2  Bos.  and  Pul.  131. 
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him,  and  B.  paid  a  premium  ;  but,  before  fourteen 
months  had  expired,  A.  sued  out  a  commission  of 
bankruptcy  against  B.,  and  thus  dissolved  the  part- 
nership :  this  was  held  to  be  a  fraud  upon  B«,  and 
A.  was  decreed  to  return  part  of  the  premium  which 
had  been  paid,  and  to  deliver  up  a  bond  given  to 
secure  the  remainder;  but  an  allowance  was  directed 
to  be  made  in  respect  of  the  time  the  partnership 
subsisted  {a).  So,  where,  on  the  retirement  of  one 
of  two  partners  from  trade,  it  was  left  to  arbitrators 
to  determine,  amongst  other  things,  what  was  to  be 
paid  to  the  retiring  partner  for  the  goodwill  of  the 
trade ;  and  they,  on  an  understanding  that  the  re^ 
tiring  partner  would  not  set  up  the  trade  in  the 
same  street,  or  its  vicinity,  awarded  a  certain  sum 
as  the  share  of  the  retiring  partner  for  the  goodwill, 
which  was  paid ;  but  no  restraint  being  expressly 
placed  upon  him  in  that  respect  by  the  award,  he 
afterwards  set  up  the  trade  contiguously  to  his  for«^ 
mer  partner:  the  Court  of  Chancery,  on  parol  evidence 
of  the  understanding  on  which  the  award  was  madei 
enjoined  him,  on  the  ground  of  fraud,  from  carrying 
on  the  trade  in  the  place  in  which  he  had  established 
himself  (J).  Another  head  of  fraud,  which  a  court 
of  equity  will  not  sanction  or  permit,  is  that  of  one 
partner  unduly  pledging  the  partnership  firm  in  dis* 
charge  of  his  own  individual  debt,  or  in  a  transac- 
tion wholly  unconnected  with  the  common  interest 
of  all  the  partners  (c).  Thus,  if  one  partner  make 
the  partnership  liable  for  his  separate  debt,  and  his 
executrix  confess  judgment,  a  court  of  equity  will 
restrain  proceedings  under  the  judgment  (rf).  It  will 
also  restrain  one  partner  from  using  the  name  of 
both  in  an  improper  manner,  as  from  accepting  or 
negotiating  bills  of  exchange  for  or  in  the  name  of 
the  partnership,  unless  the  same  be  accepted  or  ne- 

U)  Hamil  v.  Stokes,  1  Daniell,  20.  S.  C.  4  Price,  166.    And  see  Akhortt  v. 
Jadcun,  1  Swanst.89.    Ex  parte  Broome,  1  Rose,  71.  (&>  Harrison  v.  Gaid- 

ner,  2  Madd.  19P.    See  also  Williams  v,  Williams,  '2  Swanst  253.       (c)  Ex  porie 
Agace,  2  Cox,  SI 6.         {d)  Anon.  Ca.  in  Ch.  38.  S.  C  16  Vin.  Abr.  242. 
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gotiated  for  the  purpose  of  the  partnership  (^r).  And 
in  a  case  (b)  where  a  partner,  under  a  parol  agree- 
ment for  a  partnership,  filed  a  bill  against  his  copart- 
ner, charging  him  with  misconduct  and  praying  a 
dissolution,  account,  and  injunction  against  executing 
securities  in  the  name  of  the  firm  ;  the  defendant  de* 
murred,  upon  the  ground,  that  as  the  partnership 
existed  only  by  the  fact  of  the  partners'  acting  to- 
gether, the  prayer  that  the  court  would  do  what  they 
had  a  right  to  do  themselves  was  nugatory;  but  the 
court  overruled  the  demurrer,  because  of  the  mis- 
chief which  the  defendant  might  effect  by  using  the 
partnership  name,  and  receiving  the  partnership 
debts,  without  accounting  for  them. 

The. Court  of  Chancery  will  also  entertain  a  bill 
for  the  specific  performance  of  an  agreement  for  a 
partnership.  In  a  case  which  came  before  Lord 
Hardwicke  (c),  his  lordship  is  represented  to  have 
said,  that  if  two  partners  enter  into  an  agreement  to 
carry  on  a  trade  together,  and  it  be  specified  in  the 
agreement  that  articles  shall  be  drawn  up  pursuant 
to  it,  and  before  they  are  prepared  the  agreement  id 
abandoned  by  one  of  the  partners,  upon  a  bill  brought 
by  the  other  for  a  specific  performance,  it  ought  to 
be  decreed,  notwithstanding  the  agreement  was  in 
relation  to  a  chattel  interest  (rf).  However,  to  en- 
title the  complainant  in  such  a  case  to  a  specific  per- 
formance, it  seems  generally  to  be  essential  that  the 
partnership  contract  should  be  of  some  definite  du- 
ration ;  for,  if  it  be  in  the  power  of  the  defendant  to 
render  the  decree  abortive  by  an  immediate  disso- 
lution of  the  partnership,  the  court  will  not  interfere. 
For  instance,  if  three  persons  engage  in  partnership 
for  seven  years,  with  a  covenant,  that  if  either  of 
them,  afler  the  expiration  of  that  term,  continue  to 
carry  on  the  trade,  either  alone,  or  in  partnership 
with  any  other  person,  until  one  or  more  of  the  par- 

(A)  WflliAmi  V.  Bln^ey,  2  Vem.  278,  n.  (6)  Master  r.  Kirton,  3  Vet.  74. 

(c)  Bozton  V.  L»t«r,  8  Atk.  S8S.  {d)  See  aUo  Anon.  2  Vet.  sen.  629. 
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ties  shall  have  a  legitimate  or  illegitimate  son,  who 
attains  the  age  of  sixteen,  and  whom  the  father,  by 
writing  or  by  will,  desires  to  have  introduced  into 
the  business,  the  party  continuing  the  trade  shall 
take  such  son  apprentice  for  five  years,  and,  when 
he  attains  twenty-one,  shall  admit  him  as  a  partner, 
but  not  until  twenty  years  after  the  date  of  the 
agreement ;  a  court  of  equity,  it  has  been  deter- 
mined, will  not  compel  a  performance  of  such  agree- 
ment upon  a  bill  filed  by  an  illegitimate  child  to  be 
admitted  an  apprentice,  in  pursuance  of  an  appoint- 
ment by  his  father ;  because,  were  a  specific  per- 
formance of  the  agreement  decreed,  the  partnership 
would  be  dissoluble  instanter  at  the  will  of  either 
party  (a).  As  a  general  proposition,  however,  this 
distinction  between  the  definite  and  indefinite  limi- 
tation, in  point  of  endurance,  of  a  partnership  con- 
tract, must  be  received,  it  is  presumed,  not  without 
qualification.  In  many  such  cases,  though  the 
partnership  could  be  immediately  dissolved,  the  per- 
formance of  the  agreement  (like  the  execution  of  a 
lease  after  the  expiration  of  the  term)  {b)  might  be 
important,  as  investing  the  party  with  the  legal 
rignts  for  which  he  contracted.  Where  the  specific 
performance  of  such  an  agreement  is  decreed,  the 
court  will  not  direct  an  account  of  the  profits  of 
the  trade  from  the  time  the  party  ought  to  have  been 
admitted,  for  that  would,  in  effect,  be  awarding  da- 
mages for  not  admitting  him  earlier  ;  and  whatever 
he  was  entitled  to  in  that  respect  the  plaintiff  might 
have  recovered,  if  he  had  availed  himself  of  his  le- 
gal remedy  (c). 

Courts  of  equity  will  likewise  interfere  where  a 


{a)  Hercy  v.  Birch,  9  Ves.  357*  In  the  late  cases  of  Vansandau  v.  Moore,  and 
Kinder  v.  Taylor,  Lord  Eldon  repeatedly  stated  the  settled  doctrine  of  the  coart  to 
be»  that  a  specific  performance  of  a  contract  for  a  partnership  would  be  decreed,  pro* 
'vided  the  partnership  were  to  continue  for  a  certain  time,  but  that  the  court  would 
not  assist  m  executing  the  contract,  if  the  partnership  could  be  dissolved  at  a  mo- 
ment's notice. 

(h)  Ne6bitt  V.  Meyer,  1  Swanst.  226.  See  Downham  v,  Mathews,  cited  in  Dod- 
dington  r.  Hallct,  1  Ves.  sen.  497.  (c)  Anon.  2  Vcs,  sen.  6'/9. 
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breiach  of  any  of  the  covenants  contained  •  in  the 
articles  of  partnership  has  been  committed,  if  the 
breach  be  so  important  in  its  consequences  as  to  au- 
thorise the  party  complaining  to  call  for  a  dissolution 
of  the  partnership.  One  case  of  constant  occurrence, 
falling  under  this  head  of  equitable  relief,  is  that  of 
a  partner  raising  money  for  his  private  use  on  the 
credit  of  the  partnership  firm :  in  a  case  so  cir- 
cumstanced, the  court  interposes,  because  there  is  a 
ground  for  dissolving  the  partnership ;  but  then  the 
impending  danger  must  be  such,  there  must  be  that 
abuse  of  good  faith  between  the  members  of  the 
partnership,  that  the  court  will  try  the  question, 
whether  the  partnership  should  not  be  dissolved  in 
consequence  (a).  Were  the  court  not  to  lay  down 
this  rule  for  its  guidance,  separate  suits  might  be 
successively  instituted,  praying  for  perpetual  in- 
junctions in  respect  of  the  breach  of  each  particular 
covenant,  which  is  a  species  of  jurisdiction  the  court 
has  never  decidedly  entertained  (b).  So,  if  one  part- 
ner exclude  another  from  the  benefits  of  the  concern, 
the  court  will  interfere  and  dissolve  the  partnership ; 
and  it  assumes  a  jurisdiction  on  this  ground,  that  if 
the  partners  will  not  allow  the  partnership  to  be  car- 
ried on  in  the  manner  in  which  it  ought  to  be,  it  is 
a  reason  for  putting  an  end  to  it  altogether  (c).  Nei- 
ther will  a  court  of  equity  assist  in  the  management 
of  the  afiairs  of  a  company  during  its  existence; 
but  if  a  sufficient  case  is  made  out  to -justify  its  in- 
terposition, it  will  appoint  a  manager  in  the  in- 
terinif  for  the  purpose  of  winding  up  and  putting 
an  end  to  the  concern  (rf.)  But  although  the  gene- 
ral principle  of  the  court  is  not  to  interfere  in  a 
partnership  concern,  unless  the  bill  prays  for  a  dis- 
solution of  the  partnership ;  yet  there  are  cases  of 
partnerships  for  a  term  of  years,  in  which  it  has  been 
said  the  court  will  interpose  during  the  term,  not- 

(a)  ManhaU  v.  Colman,  2  Jacob  and  Walk..  268.  lb)  Id.  Ibid. 

(e)  Per  Lord  Eldon,  Kinder  v.  Taylor,  MSS.  (i)  Carlen  v.  Drory,  1 

Ves.  and  Bea.  154.  Waters  v.  Taylor,  15  Vea.  10. 
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withstanding  a  dissolution  be  not  prayed.  Thus^ 
where  some  of  the  members  of  a  partnership  or  com- 
pany seek  to  embark  one  of  their  body  in  a  business 
which  was  not  originally  part  of  the  partnership  con- 
cern, and  they  are  unable  to  show  that  such  partner 
either  expressly  or  tacitly  acquiesced  in  the  proposed 
extension  of  the  concern,  a  court  of  equity  would, 
it  is  apprehended,  restrain  them  from  proceeding  in 
the  execution  of  their  intention,  without  dissolving 
the  partnership  or  company  (a).  So,  if  one  partner  has 
acted  improperly,  the  court  may  think  fit  to  restrain 
him  from  persevering  in  the  same  line  of  conduct  (b) ; 
or  where  there  is  a  studied,  intentional,  prolonged, 
and  continued  inattention  to  the  application  of  one 
partner  calling  upon  the  other  to  observe  the  con- 
tract of  partnership,  the  court  will  grant  an  injunc- 
tion against  tlie  breach  of  it  (c) ;  and,  in  general, 
circumstances  of  the  latter  description  must  be  dis- 
closed, to  induce  a  judicial  interference  on  a  breach 
t>f  the  articles  of  partnership,  unless  a  dissolution  be 
prayed.  Therefore,  where  partners  covenanted  that 
their  business  should  be  carried  on  in  their  joint 
names,  and  that  all  contracts  and  engagements  en^ 
tered  into  by  any  of  the  parties  on  account  of  the 
trade,  and  all  cheques  and  drafts  drawn  by  them,  and 
all  receipts  for  money  paid,  should  be  in  the  joint 
names  of  all  of  them,  and  some  of  the  partners  afters- 
wards  refused  to  comply  with  the  covenant,  and  to  add 
the  name  of  the  plaintiff  to  certain  contracts  entered 
into  by  the  firm,  Lord  Eldon,  on  a  bill  being  filed 
which  did  not  pray  a  dissolution  of  the  partnership, 
refused  to  grant  an  injunction,  on  the  ground,  that 
the  covenant  had  not  been  infringed  for  any  length 
of  time,  and  that  the  application  of  the  plaintiff  to 
have  his  name  added  was  recent  (6?).  And  where 
two  persons  agreed  to  work  a  coach  from  London  to 
Bristol^  the  one  to  provide  horses  for  a  part  of  the 
road  and  the  other  for  the  remainder,  and,  in  conse- 

(«)  Natutefa  V.  Irving,  Appendix,  poH,  (b)  Goodman  v.  Whiteomb,  1  Ja- 

cob and  Walk.  592.  (r)  Marshall  v.  Colman,  mpra,  (d)  Id.  Ibid. 
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quence  of  the  horses  of  one  having  been  taken  in 
execution,  the  other  provided  horses  for  the  whole 
line  of  road,  and  claimed  the  whole  profits  of  the 
journey,  the  court,  on  the  application  of  the  debtor 
under  the  execution,  who  alleged  that  his  own  horses 
were  ready  at  the  usual  times  and  places,  refused  to 
interfere  by  injunction,  and  to  restrain  his  copartner 
from  continuing  to  provide  horses  (a).  Neither  will 
the  court  interfere  by  injunction,  where  the  case 
made  in  support  of  it  is  merely  a  temptation  to  the 
abuse  of  the  partnership  property.  For  instance,  in 
the  absence  of  a  covenant  of  restraint,  a  partner  who 
has  adventured  in  the  concern  of  one  newspaper  will 
not  be  restrained  from  engaging  as  a  partner  in  the 
concern  of  an  other  newspaper,  because,  although  the 
temptation  thereby  held  out,  of  using  the  informa- 
tion obtained  at  the  expense  of  the  one  for  the  bene- 
fit of  the  other,  forms  a  powerful  objection  to  such 
an  engagement ;  yet  inasmuch  as  the  common  part- 
ner does  not  necessarily  place  himself  in  a  situation 
in  which  he  is  required  to  betray  his  duty  to  either 
concern,  the  objection  seems  to  be  founded  on  the 
principle  of  policy  and  discretion,  against  which  the 
parties  may  protect  themselves  by  contract ;  and  if 
they  omit  that  precaution,  neither  law  nor  equity 
have  a  right  to  impose  a  restraint  which  the  parties 
tliemselves,  if  they  intended  it  should  be  imposed, 
might  have  expressed  (b). 

Where  a  bill  is  filed  by  one  partner  in  relation  to 
a  partnership  transaction,  the  existence  of  the  part- 
nership must  be  apparent  to  the  court  before  it  will 
determine  the  question  submitted  to  its  consideration. 
Therefore  (c),  where  a  solvent  partner  filed  a  bill 
against  his  copartner,  who  had  become  bankrupt, 
and  his  assignees,  praying  an  account  of  the  joint 
property,  and  of  the  debts  upon  the  footing  of  the 
partnership,  and   the   assignees,   by  their  answer. 


(a)  Smith  o.  Fromont,  '2  Swanst.  330.  {b)  Glasnngton  v.  Tfawaites,  1  Sim. 

mnd  Scu.  124.  (c)  Binford  v.  Dommett,  4  Va.  7b6. 
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stated  that  they  believed  a  partnership  did  not  exist. 
Lord  Alvanley  refused  to  adjudicate  the  rights  of 
the  parties  until  the  fact  of  the  existence  of  the 
partnership  was  established  at  law;  although,  in 
that  case,  the  whole  of  the  evidence  was  in  favour 
of  the  claim  of  the  plaintiff.  However,  if,  after  the 
cause  is  canvassed,  it  is  perfectly  clear  that  a  part- 
nership does  exist,  an  issue  will  not  be  directed. 
In  a  case  of  this  description.  Lord  Rosslyn^  in  re- 
fusing an  issue,  observed,  that  if  the  verdict  found 
the  parties  were  not  engaged  in  partnership  he 
would  not  allow  such  a  verdict  to  stand  [a). 

Independently  of  the  administration  of  relief  by  a 
court  of  equity  in  the  cases  to  which  we  have  al- 
luded, it  will,  it  seems,  in  some  instances,  interpose, 
and,  during  the  continuance  of  a  partnership,  ap- 
point a  receiver  of  the  joint  effects.  But  to  autho- 
rise a  party  to  call  for  the  appointment  of  a  receiver 
of  the  stock  of  a  subsisting  partnership,  he  must  be 
prepared  to  show  a  case  of  the  grossest  abuse,  and 
of  the  strongest  misconduct,  on  the  part  of  the  man- 
aging partner ;  for,  except  under  such  circumstances, 
the  court  will  not  interfere,  inasmuch  as  the  probable 
result  of  its  interposition  is  the  destruction  of  the 
trade  (b).  Nor  will  a  receiver  be  appointed  upon  a 
summary  application,  where  there  is  a  covenant  to 
refer,  and  no  attempt  has  been  made  to  submit  the 
matter  in  dispute  to  arbitration  (c).  But  if,  in  the 
ordinary  course  of  trade,  any  of  the  partners  seek  to 
exclude  another  from  taking  that  part  in  the  con- 
cern which  he  is  entitled  to  take,  the  court  will  grant 
a  receiver,  because  such  conduct  warrants  a  dissolu- 
tion (d).     The  principle,  indeed,  upon  which  the 

{a)  Tottet  V.  Hale,  5  Ves.  322. 

(6)  Oliver  v.  HamfltoD,  2  Anstr.  463.  Mfllbank  v.  RereCt,  2  Mem.  405.  In  a 
note  to  the  case  of  Olassington  v.  Thwaitea,  I  Sim.  and  Stu.  130.  it  is  questioned  hj 
the  learned  reporters,  whether  the  court  will  ever  interfere  on  an  interlocutory  apph- 
cation  for  a  receiver  or  injunction,  in  the  case  of  a  partnership  oceasiooed  by  the  acts 
of  the  parties,  unless  on  circumstances  clearly  established  of  fi^ud,  entire  exdusioDy 
or  gross  misconduct  ?  (c)  Waters  v.  Taylor,  15  Ves.  10.  (d)  Wilson  v. 

Greenwood,  1  Swanst  481.  S.  C  1  J.  Wilson,  223.  See  also  Read  v.  Bowers, 
4  Bra  C  C.  441.    Charlton  v.  Poulter,  19  Ves.  148.  n,  c 
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Court  of  Chancery  interferes  between  partners,  by 
appointing  a  receiver,  is  merely  with  a  view  to  the 
relief,  by  winding  up  and  disposing  of  the  concern, 
and  dividing  the  produce,  but  not  for  the  purpose  of 
carrying  on  the  partnership  (a).  Therefore,  a  re- 
ceiver of  a  partnership  will  not  be  appointed  upon 
motion,  unless  it  appear  that  the  plaintiff  will  be  en- 
titled to  a  dissolution  at  the  hearing ;  for  otherwise 
the  court  might  make  itself  the  manager  of  every 
trade  in  the  kingdom  (b).  And  where  it  seems  abso- 
lutely necessary  that  a  receiver  should  be  appointed 
of  partnership  property,  the  court  will  always  pause 
before  it  takes  a  step  likely  to  be  so  ruinous  to 
the  parties  (c).  A  court  of  equity,  on  an  appli- 
cation properly  substantiated,  will  appoint  a  receiver 
of  a  mine  or  colliery,  as  well  as  of  an  ordinary  part- 
nership in  trade ;  because,  where  persons  have  dif- 
ferent interests  in  such  a  subject,  and  manufacture 
and  bring  to  market  the  produce  of  the  land  as  one 
common  fund^  to  be  sold  for  their  common  benefit, 
it  is  to  be  regarded  rather,  as  a  species  of  trade  or 
partnership  than  as  a  mere  tenancy  in  common  in 
the  land  {d).  But  if  the  claimant  to  an  equitable 
interest  in  such  a  concern  knowingly  suffers  great 
expense  and  risk  to  be  incurred  before  he  asserts  his 
equitable  right,  and,  keeping  aloof  while  the  under- 
taxing  is  hazardous,  seeks  the  interposition  of  the 
court  only  when  it  is  attended  with  a  profitable  re*- 
sult,  the  court  will  not  interfere  by  appointing  a 
receiver  on  motion,  and  it  is  doubtful  whether  it 
would  interpose  in  such  a  case,  even  by  decree  (e)« 

{a)  Waton  v.  Taylor,  tupra,  (6)  Ooodman  v,  Wbitcomby  1  Jacob  aod 

Walk.  589/   Chapman  v.  Beach,  ibid.  594.     Harrison  v.  Araiitage,4  Madd.  143. 

ic)  Waten  v.  Taylor,  tufra,    Feaco(k  v.  Peaoodc,  16  Vet  57* 
d)  Jefieiys  v.  Smith,  1  Jacob  and  Walk.  898.     Story  ».  I^ord  Winter*  3  Atk. 
630.    Crawshay  V.  Maole,  I  Swantt.  518.  S.  C  1  J.  Wik.  181.     WHliams  v,  Au 
«Dboiou|jh,  I  Tomer,  73.  (c)  Norway  xk  Row^  19  Va*.  144.     ScoImmM 

J9.  Chriitian,  cited  ib.  157, 


ISO 


CHAPTER  III. 

Legal  Remedies  for  Partners  against  Strangers. 

Hay ING)  in  the  preceding  chapter,  ascertained  what 
are  the  legal  and  what  the  equitable  remedies  to 
which  partners  may  resort  for  the  adjustment  of 
differences  arising  amongst  themselves,  the  qestioa 
which  next  and  naturally  suggests  itself  for  con- 
sideration is,  what  remedies  the  law  has  afibrded  the 
members  of  a  partnership  firm  for  the  assertion  of 
their  rights,  when  they  are  invaded  by  persons  who 
are  not  connected  in  interest  with  them.  Generally 
speaking,  partners  collectively  may  bring  nearly  the 
same  actions  as  men  in  their  individual  capacities. 
As  respects  the  rights  resulting  from  a  breach  of 
contract,  partners  enjoy,  and  can  enforce  them  in 
the  same  and  as  full  a  manner  as  private  indi- 
viduals. The  law  allows  persons  in  a  state  of  asso- 
ciation to  enter  into  and  form,  with  a  few  excep* 
tions,  the  same  contracts  and  engagements  which 
they  might  do  if  disunited ;  and,  of  course,  it  at  the 
same  time  supplies  a  remedy  for  their  enforcement^ 
in  the  event  of  their  not  being  fulfilled.  That  re- 
medy in  no  respect  differs  from  the  one  which  it 
open  to  individuals.  The  same  may  be  said  of  aa 
action  of  tort  for  an  injury  to  joint  property.  What- 
ever remedy  is  a£R>rded  to  a  private  person  for  an 
invasion  or  infraction  of  the  rights  of  property,  the 
same  remedy  is  available  to  persons  who  have  con- 
tracted the  relation  of  partners.  But  as  no  right  of 
action  can  result  to  an  individual  out  of  a  transact 
tioti  which  is  illegal  or  immoral,  so  neither  can  con- 
tracts' entered  into  by  partners,  which  are  tainted 
with  illegality,  be  enforced.     And  if  one  partner  be 
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precluded,  by  the  illegality  of  his  act,  from  recover- 
ing io  the  particular  transaction,  his  partners,  al- 
though innocent,  cannot  recover.  Thus,  where  one 
of  four  partners,  who  was  resident  abroad,  sent  and 
sold  goods  to  a  purchaser  in  England  for  the  pur- 
pose of  being  smuggled,  it  was  held  that  the  firm 
could  not  maintain  an  action  for  the  purchase  money, 
although  the  contract  was  made  and  the  goods  de- 
livered without  the  privity  of  the  other  partners  (a). 
With  reference  to  personal  torts,  they  can  seldom 
ba  sustaiaed  jointly  by  persons  who  are  united  to- 
gether as  partners.  Injuries  of  this  description  are 
mostly  oi  a  separate  nature,  affecting  only  a  single 
individual;  and  where  this  is  the  case,  the  injured 
person  can  alone  assert  the  remedy  applicable  to 
the  injury  sustained.  However^  slander,  which  is  a 
species  of  personal  tort,  may  jointly  affect  partners, 
it  (as  by  a  false  representation  of  their  solvency)  it 
have  relation  to  the  trade  in  which  they  are  engaged, 
since  its  consequence  may  be  the  destruction  or 
deterioration  of  their  credit  as  tradesmen.  It  has, 
therefore,  been  decided,  that  if  defamatory  words 
be  spoken  of  two  partners,  affecting  them  in  their 
trade,  they  may  maintain  a  joint  action  for  the  slan- 
der, where  it  ia  attended  with  special  damage  (J>)* 
And  Mr*  Serjeant  WiUiaims  has  expressed  his  opinion 
to  be  that  the  statement  of  special  damage  is  not  a 
necessary  ingredient  to  the  support  of  the  action,  for 
that  if  the  words  are  actionable,  because  they  are 
spoken  of  partners  in  the  way  of  their  trade,  a  joint 
action  may  be  maintained^  although  the  partners  have 
not  sustained  any  special  damage  by  reason  of  the 
speaking  them  (c).  But,  although  partners,  in  their 
collective  capacity,  are  furnished  with  the  same 
remedies,  which  individuals  possess,  for  the  assertioa 

(a)  Biggi  p.  Lawrence,  3  T.  R.  454.   See  also  Clugas  v,  Penaluna,  4  T.  R.  466 
Hoc)g80D  o.  Temple,  5  Taunt.  181.  WaymeO  v.  Reed,  5  T.  R.  609.  (6)  Cook 

V.  Batcfadloc,  3  Bob.  and  Pul.  150.  Januitfy  v.  Spina,  cited  ^bH.  See  also  Mait- 
laad  o.  Goldn^,  3  East,  426.  Worton  v.  Smith,  6  B.  Mooce,  1 10.  Solomons  «. 
Medflx,  1  Stark.  191.   Fomival  v,  Woton,  7  B.  Moore,  350'.  (0  See  the  note 

on  Coryton  v,  Lithebye,  2  Saund.  117.  a. 


132  Legal  Remedies  for  Partners 

of  their  rights,  cases  have  occurred,  in  which,  not- 
withstanding a  loss  has  been  sustained,  the  law  has, 
of  necessity,  been  compelled  to  deny  a  remedy  to 
redress  it.  The  class  of  cases  to  which  allusion  is 
made  is  that  in  which  the  same  person  being  engaged 
in  two  different  firms,  a  contract  is  made  by  the  one 
concern  wMth  the  other,  or  the  negotiable  paper  of 
the  one  gets  into  the  possession  of  the  other  concern. 
Where  such  an  occurrence  takes  place,  damages 
cannot  be  recovered  at  law  for  a  breach  of  the  con- 
tract, nor  can  payment  of  the  negotiable  instrument 
be  enfored  by  any  legal  remedy.  The  individuality 
of  the  person  of  the  common  partner  cannot  be 
severed  ;  no  man  can  contract  with  himself,  nor  can 
he  bind  himself,  in  the  society  of  one  set  of  persons 
to  another  in  which  he  is  also  a  partner.  In  an  action 
founded,  either  on  a  breach  of  the  contract,  or  on 
the  security,  he  must  join,  although  at  the  same  time, 
and  in  an  ordinary  case,  he  has  incurred  that  respon- 
sibility, which  subjects  him  to  be  called  upon  to  fulfil 
the  identical  engagement  he  himself  must  seek  to 
enforce.  It  would,  indeed,  be  an  anomaly  in  the 
law,  if  the  same  person  could,  in  the  same  suit,  sus- 
tain the  twofold  character  of  a  plaintiff  and  a  de-* 
fendant ;  or,  in  different  words,  could,  in  concurrence 
with  others,  attempt  to  enforce  reparation  for  a 
breach  of  contract  jointly  committed  by  himself  and 
those  with  whom  he  has  associated.  In  equity,  per** 
haps,  the  contract  and  the. negotiable  security,  if  the 
latter  have  the  appropriate  stamp,  might  be  enforced 
as  equitable  agreements  (/?),  but  neither  of  them  can 
be  made  the  foundation  of  an  action  at  law  (b).  And 
the  objection,  which  goes  to  the  root  of^the  contract^ 
applies  as  forcibly  against  the  representatives  of  the 
common  partner.  It,  therefore,  can  make  no  differ^ 
ence,  whether  the  action  be  brought  in  the  lifetime 

(a)  See  diet  of  Lord  Eldon,  in  Mainwaring  v.  Newman,  2  Bo&.and  PuL  ISO* 
See  also  diet  of  GiNft,  C.  J..,  in  Bosanquet  v.  Wray,  2  JManh.  324.  (6)  Id. 

Jbid.    See  also  Moffitt  v.  Van  MUligen,  cited  2  &•.  and  Pul.  120.    De  Tastet  »• 
Shaw,  1  B.  and  A.,  664. 


against  Strangers.  133. 

or  after  the  decease  of  the  latter,  because,  as  no. 
legal  contract  ever  existed,  it  cannot,  in  any  event, 
be  rendered  available  at  law  (a).     But  the  surviving 
partners  of  the  one  house  may  sue  the  surviving 

Eartners  of  the  other  house,  upon  transactions  which 
ave  taken  place  subsequently  to  the  decease  of  the 
common  partner,  for,  as  regards  such  transactions, 
they  sustain  merely  the  character  of  strangers,  pos- 
sessing no  identity  of  interest  (Jb).     Analagous  in 
principle,  is  the  case  of  one  firm,  partly  composed 
of  a  common  partner,  attempting  to  enforce  a  se- 
curity against  a  stranger,  after  satisfaction  for  the 
security  has  been  obtained  by  the  other  firm.     In 
such  a  case,  the  money  received  by  the  one  firm, 
being  paid  and  accepted  in  satisfaction  of  the  se* 
curity,  the  common  partner  will  not  be  permitted  to 
contravene  the  receipt  of  it  for  that  purpose,  nor 
will. he  be  allowed  to  sue  upon  a  bill,  which  as  re- 
gards  himself  has  been  already  satisfied,  although 
he  be  ignorant  of  the  circumstances  which  constitute 
the  satisfaction.   Therefore,  where  A.  was  a  partner 
with  B.,  in  one  mercantile  house,  and  with  C.  in 
another,  and,  after  the  former  house  had  indorsed  a 
bill  of  exchange  to  the  latter,  B.,  acting  for  the  firm 
of  A.  and  B.,  received  securities  to  a  large  amount 
from  the  drawer  of  the  bill,  upon  an  agreement  by 
B.,  that  the  bill  should  be  taken  up  and  liquidated 
by  B/s  house,  and,  if  not  paid  by  the  acceptors 
when  due,  should  be  returned  to  the  drawer,  the 
Court  of  King's  Bench  held,  that  the  deposited  se- 
curities being  paid,  and  the  money,  therefore,  being 
received  by  B.  in  satisfaction  of  the  bill,  A,  was 
bound  by  this  act  of  his  partner  B.  in  all  respects, 
and  therefore  could  not,  in  conjunction  with  C.,  his 
partner  in  the  other  house,  maintain  an  action,  as 
.indorsees  and  holders  of  the  bill,  against  the  ac- 
ceptors, after  such  satisfaction  received  through  the 
medium  of,  and  by  agreement  with  B,,  in  discharge 

(fl) Bosanquet  v,  Wnj,  2  Mwah.  3 19.  S.  C  6  T»unt.  597.  (6)  W.  Ibld.^ 
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of  the  same  {a).  And  it  is  a  good  defence  to  show 
that  one  of  several  plaintiffs  cannot  recover,  notwith- 
standing  he  may  have  been  guilty  of  fraud  against 
the  rest.  Thus,  where  one  of  three  partners,  un- 
known to  the  other  two,  undertook  to  provide  for  a 
bill  of  exchange,  drawn  by  the  three  upon  and  ac- 
cepted by  a  fourth  person,  although  such  engage- 
ment was  made  in  fraud  of  his  copartners,  yet  it  was 
held  that  no  action  could  be  maintained  upon  the 
bill  against  the  acceptor  (b).  Neither  can  partners 
assert  a  right  accruing  to  them  in  their  collective 
characters,  where  some  of  the  members  of  the  firm 
are  under  a  legal  incapacity  to  sue.  For  instance, 
if  one  of  two  partners,  though  an  Englishman,  be 
resident  and  carry  on  trade  in  an  enemy's  country,  a 
joint  contract  entered  into  with  the  firm  cannot  be 
enforced  by  the  other  partner,  because  his  copart* 
ner,  residing  under  the  allegiance  and  protection  of 
an  hostile  state  for  all  commercial  purposes,  is  to  be 
considered  to  all  civil  purposes  as  much  an  alien 
enemy  as  if  he  were  born  there  (c).  But  if  his  re- 
sidence in  an  enemy's  country  be  for  the  purpose  of 
a  trade  licensed  by  the  government  of  this  country, 
it  does  not  constitute  a  disability  (jf).  Neither  is  the 
legal  right  of  partners  affected  by  the  residence 
merelv  of  one  of  the  members  of  the  firm  in  a  hostile 
country,  if  such  residence  be  unconnected  with  an 
adherence  to  the  enemy  (e). 

Actions  are  not  unfrequently  brought  by  partners 
against  a  third  person,  who  has  guaranteed  the 
honesty  and  fidelity  of  a  clerk  or  servant  in  their 
employ.  In  such  cases,  attempts  have  been  made 
to  establish  the  guarantee,  as  an  indemnity  to  the 
house  of  trade,  rather  than  to  the   members  com- 


(a)  Jocnud  V.  Frendi,  13  East,  317.  {b)  Ridimrtid  v.  Heapy,  I  Stwk. 

N.  P.  C.  102.  S.  P.  Johnion  v.  Peck,  3  Staik.  on  Evid.  1068.  S  C  3  Stark.  N.P.C. 
66,  and  see  Hunter  r.  Richardson,  6  Madd.  89.  (c)  M'ConneQ  v.  Hector, 

3  Bos.  aod  PuL  113.    See  also  O'Meally  v.  Wilaon,  1  Campb.  482.     Albvecht  v. 
Busman,  8  Ves.  and  Bea.  323.  (<q  Ex  parte  Baglehole,  18  Vea.  525,  S.  C 

I  Rose,  271.    See  also  Usparicha  v,  NoUe,  1 3  East,  332.   Flindt  r.  Soott,  b  Taunt. 
f»74.  (r)  Roberts  v.  Hardy,  3  Mau.  and  Sdir.  533. 


against  Strangers.  1 SS 

posing  it  But  after  many  decisions  upon  the  subject, 
the  principle  applicable  to  such  instruments  seems 
to  be  this  ;  that,  as  every  partnership  ceases  to  be 
the  same,  if  any  alteration  is  made  in  the  parties  of 
which  it  is  composed,  se,  the  prospective  operations 
of  a  guarantee  given  to  a  partnership  will  cease  upon 
any  change,  either  by  the  death  or  withdrawing 
of  any  of  the  partners,  or  the  addition  of  a  new 
one,  unless  the  guarantee  itself  contain  some  provi- 
sion contemplating  such  change,  and  continuing  its 
operation  to  the  succeeding  partnership.  In  the 
first  case  affording  a  solution  of  this  principle,  it 
was  decided  that  a  bond  given  to  a  sole  trader,  as  a 
security  for  the  conduct  of  his  clerk,  did  not  render 
the  surety  responsible  for  any  defalcation  committed 
by  the  clerk,  after  tlie  obligee  had  entered  into 
partnership  with  a  third  person  (a).  So,  a  promise 
to  three  partners  to  pay  for  goods  to  be  furnished  to 
a  particular  individual  does  not  extend  to  goods 
furnished  by  two  of  them  after  the  third  partner  has 
retired  from  the  business  (6).  The  responsibility  of 
the  surety  likewise  terminates  on  the  death  of  any 
one  of  the  partners  with  whom  the  engagement  of 
suretyship  was  formed  (c).  And,  if  the  frame  and 
constitution  of  any  society  or  partnership  be  other* 
wise  materially  altered,  the  prospective  effect  of  a 
guarantee,  previously  given,  will  cease.  Thus,  where 
a  bond  had  been  given  by  the  defendant's  testator 
to  the  plaintiff  and  several  other  persons,  since  de* 
ceased,  governors  of  the  Society  of  Musicians,  pai/* 
able  to  them  and  their  successors  as  governors,  condi- 
tioned for  the  fidelity  of  one  J.  H.  as  their  coUectorj 
and  the  society  was  afterwards  incorporated,  it  was 
held,  tbat  the  executors   of  the  obligor  were  not 


(a)  Wright  r.  RnsseU,  3  Wib.  530.  S.  C.  2  BL  Rep.  934.  (6)  Myen  o. 

Edge,  7  T.  R.  254. 

(c)  Strange  v.  Lee,  3  East,  484.  Weston  v.  Barton,  4  Taunt.  673.  S.  P.  In  a 
modem  eaie,  where  a  penon,  by  bond,  beeama  aoiety  for  soch  fuma  as  should  be 
advanced  to  meet  bills  drawn  by  two  ytattun  or  either  of  them,  it  was  held,  ixom  the 
lan^age  of- the  oonditian,  that  its  operation  was  confined  to  debts  oontnwted  dudng 
the  joint  liTes  of  the  partiiers.    Simson  v.  Cooke,  Biogh.  452. 
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liable,  since,  after  the  charter  of  incorporation,  the 
society  constituted  a  perfectly  new  body  of  persons^ 
in  the  judgment  of  the  law  (a).     But  an  engagement 
may  be  framed  to  meet  a  change  or  alteration  in  the 
partnership,  and  be  afterwards  binding  upon  the 
person  who  may  guarantee  either  the  payments  or 
fidelity  of  another.     This  was  expressly  laid  down 
by  Mr.  Justice  Lawrence  (A),  who  said,  "  A  bond 
may  be  drawn  with  the  condition  now  insisted  on  in 
argument,  for  the  obligor  to  be  answerable,  not  only 
to  the  present,  but  to  all  future  partners  in  the 
house;    but  that  has  not  been  done  here/*     The 
bond  of  indemnity  in  the  case  of  Barclay  v.  Lucas  (c) 
was  regarded  by  the  Court*  of  King's  Bench  as  an 
engagement  of  that  description.    There  the  court 
considered  the  undertaking  as   having  been  given 
to  the  house,  and  not  to  the  individual  members 
of  it,  and,   therefore,  they  held,   that  it  was  not 
discharged  by  any  change  of  partners.     But  how 
far  the  wording  of  the  engagement  in  that  case  fairly 
admitted  the  construction  put  upon  it  by  the  court, 
is  a  question  that  has  admitted  of  some  doubt  (^)* 
The  same  point  came  under  discussion  in  a  later 
case  (e),  in  which  a  bond  had  been  given  to  the 
plaintiff  and  four  others,  trustees  for  the  Globe  In- 
surance Company^  conditioned  for  the  honesty  and 
faithful  service  of  one  A.  B-  to  the  said  Company^  and 
it  was  determined,  that  this  was  an  engagement  for 
the  faithful  service  of  the  party  to  such  persons,  who, 
for  the  time  being,  should  constitute  the  Globe  In* 
surance  Company.   In  conformity  with  the  principle 
established  by  the  preceding  cases,  it  has  been  de- 
cided, that  where  a  guarantee  or  security  is  given 
on  the  behalf  of  one  person,  or  of  certain  persons, 
constituting  a  partnership  firm,  and  another  or  others 
afe  afterwards  introduced,  or  other  material  change 

(c)  Dance  p.  Girdler.  1  New  Rep.  34.  (&)StnQge  v.  LeeiS  East*  481. 

(c)  1  T.  B.  391.  note  (a).  See  Kipling  v.  Tumer,  5  B.  and  A.  261. 
<^)  See  the  jadgment  iSLord  EUemboroMgh  in  Strange  p.  Lee*  #i<pra. 
(c)  Metcalf  .>.  Bniiu,  1 2  East,  400.  S.  C  2  Camp.  422. 
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takes  place,  after  which  the  parties,  to  whom  the 
security  is  given,  continue  their  dealings,  knowing 
of  the  change,  there  is  an  end  of  the  security  (^z).    In 
a  late  case  it  was  doubted  whether  a  mortgage  to 
partners,  their  heirs  and  assigns,  to  secure  debts 
due  or  to  become  due  to  them  or  the  survivor,  was 
available  to  a  new  partnership  formed  by  the  addi- 
ticm  of  another,  in  whose  time  the  debt  accrued  (^), 
But  where  title-deeds  are  deposited  by  way  of  se« 
curity  with  a  firm,  upon  a  verbal  agreement,  the 
deposit  may  be  extended  by  a  subsequent  verbal 
agreement  for  the  security  of  a  new  sum  upon  a 
change  of  partners  (c).     And  in  a  late  case,  an  agree- 
ment, by  way  of  deposit  of  title-deeds,  with  a  firm  of 
five,  one  of  whom  was  a  nominal  partner  only,  was 
extended  by  subsequent  agreement  to  the  actual  part* 
nership  of  four  (rf). 

In  actions  ejp  contractu^  or  actions  founded  upon 
contract,  the  general  rule  is,  that  if  the  cause  of  ac- 
tion be  joint,  all  the  joint  contractors,  if  living,  must 
concur  and  join  in  bringing  the  action  (e) ;  or  if 
some  are  dead,  the  action  must  be  brought  by  the 
survivors  (J').  Partners,  therefore,  in  actions  insti- 
tuted to  enforce  contracts  made  with  them,  must  all 
join.  This  principle  is  bottomed  on  practical  con- 
venience, to  prevent  a  multiplicity  of  actions  in  a 
case  in  which  the  rights  of  the  parties  are  capable 
of  adjustment  in  a  single  suit :  indeed,  if  several 
were  allowed  to  bring  separate  actions  for  one  and 
the  same  cause,  the  court  itself  would  be  in  doubt 
for  which  of  them  to  give  judgment  [g).  It  may 
also  be  beneficial  to  the  defendant  to  have  the  action 
brought  by  all  the  parties  interested,  for  he  may 
possibly  have  a  defence  against  them  all,  which  may 
not  be  available  against  one  or  more  of  them  (/?).  The 

(a)  Bellairs  v.  Ebsworth,  3  Campb.  £3.  (b)  Ex  parte  Watscn,  19  Ves» 

45.9.  (e)  Ex  parte  Kensington,  2  Ves.  and  Bea.  79.       Ex  parte  LloTd, 

J  Ghyn  and  James,  389.  {d)  Ex  parte  Alexander.  1  Glyn  and  James,  409. 

(e)  Lambert's  case,  Godb.  244.  Cabell  v.  Vaughan,  1  Wms.  Saund.  291.  b.  (4.) 
(/)  Webber  v.  TinO,  3  Wms.  Saund.  1 22.  ( I ).  (g)  Per  Lord  Kei^on^ 

Andcnon  v.  Martindale,  1  East.  497.    See  also  Slingsby's  case,  5  Rep.  18. 

(h)  Per  Bar^ieyj  J.  Pctrie  v.  Bury,  3  B.  and  C.  336. 
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rule  therefore  established  is,  that  all  those  who  are 
alive  must  join,  and  if  they  do  not,  the  plaintiff  will  be 
nonsuited  or  have  a  verdict  against  him  {a).  And 
where  A.  declared  upon  an  account  stated  with  him 
of  monies  due  to  him  and  a  third  person,  after  verdict 
judgment  was  arrested,  on  the  ground  that  the  pro- 
mise, whether  express  or  implied,  must,  in  point  of 
law,  be  considered  as  made  to  both  the  persons  whose 
debt  it  was,  and  therefore  they  ought  to  have  joined 
in  the  action  (6).  The  same  principle  was  recog- 
nized and  acted  upon  in  a  late  case  (c).  There  a 
father  had  opened  a  bank,  apparently  on  the  joint 
account  of  himself  and  his  infant  son,  in  whose  names 
the  accounts  with  the  customers  were  headed  in  the 
banking  books,  and  it  was  determined  by  the  Court 
of  King's  Bench,  that  the  father  could-  not  sue  alone 
for  the  balance  of  an  account  overdrawn  by  a  cus- 
tomer of  the  house,  without  giving  distinct  proof 
that  the  son,  though  a  minor,  had  neither  property 
in  the  banking  fund,  nor  a  share  in  the  business  as  a 

Eartner.  And  it  has  been  ruled,  that  if  a  trader 
ave  a  clerk  at-a  fixed  salary,  whom  he  holds  out  to 
the  world  as  a  partner,  an  action  upon  a  bill  of  ex- 
change, drawn  in  the  name  of  the  trader  and  clerk, 
cannot  be  maintained  by  the  trader  alone  [d).  The 
existence  of  this  rule  was  acknowledged,  and  the 
reason  of  it  admirably  explained,  by  Lord  Ch.  J.  Eyre 
in  his  elaborate  judgment  in  the  case  of  Scott  v. 
Godwin  (e).  "  There  is,"  said  that  learned  judge, 
"  an  essential  difference  between  the  cases,  where 
the  objection  is  that  other  persons  ought  to  be  made 
co-defendants,  and  where  it  is  that  there  are  not  the 
proper  parties  plaintiffs  in  the  suit.  Many  plaintifis 
can  have  but  one  right,  having  but  one  interest,  and 
one  cause  of  action,  which  ought  to  be,  and  is,  indi* 
visible,  admining  of  but  one  satisfaction.     But  if  in 

(a)  Cabell  r.  Vaughan^  I  Wins.  Saund.  291.  f.  1  Chitt  Rep.  71.  2  Stra.  SSO. 

ijb)  7  Mod.  116.  YelT.  177.  See  also  Vernon  r.  Jeffreys,  2  Stfa.  1 146.  Gar- 
lett  r.  Handley,  3  B.  and  C.  462.  (c)  Teed  v.  Elwmthy,  14  East,  SIO. 

(<0  Ouidon  v.  Robson,  2  Campb.  302.  (r)  1  Bos.  and  Pal.  '67*    See  also 

Nathan  v.  Backland,  2  B.  Moore,  153. 
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the  nature  of  the  thing,  if  on  principles  of  law  or 
authorities,  it  could  be,  that  a  roan  should  derive  a 
several  interest  out  of  a  joint  obligation  to  himself 
and  others,  and  that  plaintifis  could  sue  separately 
for  their  portions  of  one  rights  it  is  roost  obvious  that 
it  must  vex  and  harass  defendants  extreroely.  I 
take  it  to  have  been  solemnly  adjudged  in  several 
cases,  and  to  be  the  known  received  law,  that  one 
co-covenantee,  one  co-obligee,  or  one  joint  contractor 
by  parol,  cannot  sue  alone  (a) ;  a  breach  of  a  joint 
contract  with  two  or  more  cannot  be  joint  and 
several.  In  the  last  case  it  is  common  experience^ 
that  where  a  joint  contract  appears  in  evidence  on 
the  general  issue,  the  plaintiff  is  nonsuited;  and 
there  are  many  cases  in  the  books,  in  which  it  has 
been  held  to  be  error,  for  one  co-obligee,  or  one  co- 
covenantee  to  sue  alone.''  Nor  is  it  a  sufficient 
answer  to  the  objection,  arising  from  a  nonjoinder  of 
parties,  that  the  partner  omitted  is  either  bankrupt, 
or  an  infant.  If  a  bankrupt,  the  solvent  partners 
must  sue  jointly  with  his  assignees,  upon  whom,  by 
law,  the  interest  of  the  bankrupt  partner  in  ell  con- 
tracts devolves  (h) :  in  such  a  case,  were  the  action 
brought  in  the  names  of  all  the  partners,  the  bank* 
ruptcy  of  the  one  might  be  pleaded  in  bar  (c).  And 
if  the  partner  omitted  be  an  infant,  his  minority  forms 
no  excuse  for  his  not  being  joined,  for  he,  as  well  as 
an  adult,  falls  equally  within  the  rule,  requiring  all 
those  who  are  legally  interested  in  the  subject  mat- 
ter of  the  action,  to  join  as  plaintiffs  (d).  But  with 
respect  to  dormant  partners,  it  seems  to  have  been 
considered  that  an  action  on  a  contract  may  be  main- 
tained either  in  the  name  of  the  persons  with  whom 
the  contract  was  actually  made,  or  in  the  name  of 
the  parties  really  interested.    Therefore  a  dormant 

(a)  SEIinflJbj^s  cmb,  5  Rep.  18.  Whore  a  oomant  is  nuide  with  three  penons» 
and  one  cmy  tea!U  the  deed,  bnt  the  othen  do  not  txpntdj  diesent  to  it,  an  actien 
oMmoC  be  mttained  upon  the  ooTenani  by  that  one  alone^  Petrie  v.  Buiy,  3  B.  and 
a  353.  (5)  Thomeeon  tf,  fVeie,  10  Eaet,  418.  (c)  Sckfaardt  v.  Wilaon, 

.8  T.  B.  140. 18  Mod.  446.  (tf)  Teed  v.  Elworthy»  14  £ast,  211 }  and  sec 

the  Guei  there  cited  by  Mr,  Topping  in  argument. 
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partner  may  join  in  an  action  instituted  by  the  firm,: 
as  being  one  of  the  parties  really  interested  in  the 
suit  (a)»  but  his  nonjoinder  does  not  appear  to  be  a 
ground  of  nonsuit,  or  to  be  objectionable  in  any. 
way  (A).  Thus,  if  the  ostensible  proprietor  of  mate- 
rials enter  into  a  contract  for  work  to  be  done 
thereon,  it  is  not  necessary  that,  in  an  action  brought 
on  the  contract,  another,  who  has  secretly  purchased 
a  share  of  him,  but  is  no  party  to  the  contract, 
should  be  joined  as  a  coplaintiff  (c).  So,  where  two 
brought  an  action  as  partners  (with  whom  the  de- 
fendant had  dealt),  and  at  the  trial  it  appeared  that, 
at  the  time  of  the  contract,  a  third  person,  not  joined, 
was  a  dormant  partner,  and  that  he  had  since  with- 
drawn from  the  firm,  Lord  Kevyon  refused  to  non- 
suit the  plaintiff^  (rf).  However,  if  a  dormant  part- 
ner join,  it  does  not  form  any  objection  at  the  trial, 
that  the  defendant  is  thereby  deprived  of  his  right 
of  set-ofi*  against  the  ostensible  partners,  because  the 
statutes  of  set-ofF  do  not  prevent  the  action  from 
being  maintainable  in  the  names  of  all  the  parties 
interested.  If  the  introduction  of  the  dormant 
partner,  as  a  plaintifi)  make  any  difierence  in  fact,  to 
the  defendant,  by  affecting  his  right  of  set-off,  the 
court,  in  which  the  action  is  commenced,  would, 
perhaps,  on  application,  grant  him  relief  (e).  Nei- 
ther is  it  requisite  to  the  maintenance  of  an  action 
commenced  by  the  real  members  of  a  firm,  that  a 
nominal  member  should  be  joined,  if  it  be  made  to 
appear  that  he  has  no  interest  as  a  partner  (/) :  for, 
although,  as  against  creditors,  a  nominal  partner  is 
to  be  considered  bona  fide  a  partner,  yet  that  is  not 
the  case  with  respect  to  debtors (§•).  Therefore,  where 
an  action  was  brought  by  a  father,  whose  son's  name 
was  introduced  into  the  business  as  a  co-partner,  on 

{a)  Skinner  v.  Stocks,  4  B.  and  A.  437.  See  Sted  v.  Western,  7  B.  Moore,  31. 
(6)  Lbyd  V.  Aichbowle,  2  Taunt  324.  And  see  Brassington  o.  Ault,  fi  Bingh. 
177.  (c)  Mawman  v.  Gillett,  2  Taunt.  325.  n.  (d)  Leveck  v.  Sbaf- 

toe,  2  Esp.  N.  P.  C.  468.  (f )  Skinner  v.  StodLs,  supra.  (f)  Harrison 

V,  Fitzhenry,  3  £sp.  N,  P.  C.  238.  ig)  Ex  parte  Aleiteider,  I  Olyn  and 

James,  409. 
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an  objection  that  the  father  could  not  sue  alone  it 
was  held  that  the  son  might  be  called  to  show  that 
he  had  no  interest,  and  consequently  that  the  ac- 
tion was  rightly  brought  in  the  name  of  the  father 
only  (a). 

Although  the  cause  of  action  be  originally  joint, 
the  party  himself  who  contracts  with  the  firm  may, 
by  his  own  acts,  render  it  so  far  separate  as  to  entitle 
a  single  member  to  sue  alone*  Thus,  where  three 
persons  employed  tlie  defendant  to  sell  some  timber 
for  them,  in  which  they  were  jointly  interested,  and 
the  defendant  paid  to  two  of  them  their  proportionate 
shares,  and  took  receipts,  it  was  objected,  on  an  ac<- 
tion  being  brought  by  the  third  party  for  his  share, 
that  as  the  employment  was  a  joint  employment  by 
three,  one  alone  could  not  bring  his  action  ;  but  Lord 
Mansfield  ruled  that  where  there  had  been  a  severance 
one  alone  might  sue  {b).  So  where  the  action  was 
for  the  use  and  occupation  of  a  house,  and  it  ap-« 
peared  that  the  house  was  the  property  of  six  several 
tenants  in  common,  to  all  of  whom,  except  the 
plaintifl^  the  defendant  had  paid  his  rent,  and  the 
action  was  for  his  share  of  the  whole  rent ;  it  was 
objected  that  one  tenant  in  common  alone  could  not 
bring  this  action,  that  all  ought  to  join,  but  Lord 
Mansfield  overruled  the  objection,  and  the  plaintiff 
recovered  (c).  And  a  declaration  of  the  acting 
partner,  made  contemporaneously  with  the  formation 
of  a  contract,  being  evidence  against  all  the  part- 
ners, may  disable  them  from  jointly  asserting  a 
right,  which  ought,  in  reality,  to  have  accrued  to 
them  in  a  collective  character.  Therefore,  where  a 
contract  was  made  by  one  of  several  partners,  in  his 
individual  capacity,  who,  at  the  time,  declared  that 
the  subject  matter  of  the  contract  was  his  property 


(a)  PanoDs  v»  Crosby,  5  Efp.  N.  P.  C  199.  See  iIbo  Teed  v.  Elwortfajr,  14 
East,  210.  Page  v.  Hucoz,  cited  Ilnd.  arg.  Glosaop  v,  Colman,  1  Stark.  N.  P,C* 
S5.  {b)  Gairet  v.  Taylor,  1  Esp.  N.  P.   144.     See  alao  Judgment  of 

Lamrener^  X,  in  Sedgirorth  v.  Oferend,  7  T-  R.  279- 

ic)  Klrkham  v.  Newttead,  1  Esp.  N.  P.  145. 
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alone»  it  was  held  that  the  partners  could  not  sue 
jointly  upon  it  (a). 

A  misjoinder  or  the  joinder  of  more  persons  in  an 
action  than  those  with  whom  the  contract  was  ac- 
tually made,  is  as  objectionable  as  a  nonjoinder^  the 
rule  of  law  upon  this  subject  requiring  that  all,  but 
DO  more  than  the  parties  really  interested  in  the  con- 
tract at  the  time  it  was  entered  iDto»  should  join. 
Therefore,  if  one  of  two  attorneys  in  partnership  is 
appointed,  and  singly  act  as  replevin  clerk  to  a 
sheriff,  he  alone  can  maintain  an  action  for  the  ex- 
pense  of  preparing  a  replevin  bond,  although  the 
bond  was  executed  in  the  office,  where  the  attorneys 
carried  on  their  joint  business ;  and  if  his  copartner 
join  with  him  in  the  action,  they  will  be  nonsuited  (6). 
So  if  a  &rm  admit  a  new  member  upon  an  agreement 
that  he  shall  be  deemed  a  partner  from  a  previous 
day,  an  action  for  a  partnership  debt,  contracted 
be£bre  the  day  when  the  new  member  was  actually 
admitted,  must  be  brought  in  the  name  of  the  old 
£rm ;  and  if  the  new  member  be  joined,  a  nonsuit 
will  be  the  consequence,  since  with  him  there  was 
not  any  contract  (c). 

The  joinder  of  all  the  parties,  to  whom  the  cause 
of  action  accrued,  may  be  rendered  impossible,  by 
the  subsequent  death  of  one  or  more  of  the  partners. 
In  such  a  case  the  legal  remedy  to  recover  damages 
for  the  breach  of  a  contract,  or  to  enforce  payment 
of  a  debt,  vests  in  ttie  surviving  partners,  and  not  in 
them  jointly  with  the  executors  oi:  administrators  of 
the  deceased  partner  (ji).  And  although  the  right 
of  action  which,  in  such  an  event, ,  is  transferred  to 
the  survivors,  is  to  be  exercised  not  only  fc^r  the 
benefit  of  themselves,  but  likewise  for  that  of  the  re- 
presentatives of  the  deceased,  yet  the  executor  or 


U)  Loom  v.  DcImsout,  1  Maul,  ind  Sdw.  249.  {h)  Brandon  v.  HnblMid, 

4  S.  Moote,  957^  8.  C.  2  Brad,  and  Bznffb.  II.  (c)  Wasfind  v.  Wood,  1 

Bn.  N.  p.  C.  182.    Seetlflo  Osboice  v.  Harper,  b  East,  2S5w 

U)  Anderson  v.  Martindale,  I  East,  497.  Martin  o.  Crompa,  I  Ld.  IU79a.340. 
S.C.  1  Show.  189.  Com.  Dig.  Tit  Merchant  (D).  Vin.  Abr.TH.  BBrtner(b). 
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administrator  of  the  latter  must  resort  to  a  court  of 
equity  to  obtain  from  the  survivor  the  testator's  share 
of  the  sum  recovered,  since  at  law  the  claim  cannot 
be  effectually  enforced*  Formerly  it  was  considered 
that  a  surviving  partner  might  declare  generally  upon 
a  contract  entered  into  with  him  and  his  deceased 
partner,  as  upon  a  contract  made  with  himself 
alpne  (a) ;  but  the  rule  is  now  different.  For,  aa 
it  would  be  a  variance  and  a  good  defence  upon  the 
general  issue,  were  one  of  two  joint  contractors  to 
sue,  both  being  alive,  so  it  seems  to  be  reasonable, 
that  where  a  surviving  joint  contractor  sues,  the  fact 
of  his  being  survivor  should  appear  in  the  declara* 
tion  {b).  But  in  an  action  at  the  suit  of  a  surviving 
partner,  he  may  include  a  count  for  a  debt  due  to 
nimself  in  his  own  right  (c).  And  where  money  is 
owing  to  two  partners,  and  after  the  death  of  one  it 
is  paid  to  a  third  person,  the  survivor  may  maintain 
an  action  for  money  had  and  received  to  his  use  (d). 
On  the  death  of  the  last  surviving  partner  his  exe* 
cutor  or  administrator  alone  can  sue,  and  the  per« 
sonal  representatives  of  the  partner  who  first  aied 
ought  not  to  be  Joined. 

We  have  beK>re  stated  that  public  companies, 
not  incorporated,  are  considered  in  the  nature  of 
ordinary  partnerships,  and  consequently  the  rules 


(a)  Ditdibam  ^  SpnusUkif  h  Esp.  N.  P.  C.  51. 

(h)  Jea  V.  DM^ba,  4  B.  and  A,  374.  Webber  o.  Tivffl,  2  Wnu.  Swui4. 221,  a. 
1.  Imd  V.  SimmoDS,  2  Stark.  N.  P.  C.  356.  Fitzgerald  v.  Bodim,  6  B.  Moore, 
8SS.  A  distiaction  cuboif  ts  between  cases  of  expicn  etBtracC,  for  inttanoe  «  ealt  of 
^ooda  bjr  a  ficm»  aad  the  oootract  which  tfie  law  imiplieB  in  Iwrour  of  j^tners  who 
are  the  mdonees  in  blank  citihiEL  of  ezchaoge.  In  the  fooner  case  if  one  of  the 
Maeuhen  of  the  ffarm  die  mbaequently  ta  the  makmg  of  the  aantawt»  it  is  appeswiy 
that  that  flwfc  shoold  be  itated  in  the  decUfation,  bacanae  the  ^Ut  of  the  action  ia 
fbunded  on  a  preyious  contract,  and  another  cannot  be  implied.  But  where  a  bill  of 
CKdiange  is  iiKlarBad  la  Uank  to  a  firm  it  beoooies  tnuufmaUe  by  doHverf*  and  in 
caae  one  partner  dies  or  withdraws  ttoifi  the  fizm»  the  othert  become  the  holderB  of 
such  an  instrument  fai  point  of  law,  and  it  is  quite  dear  that  (hey  may  sue  in  their 
own  right  as  indeneea,  at  at  is  not  incumbent  on  than  to  piave  tluir  joint  titte  to 
sue  on  the  bill  by  showing  that  they  were  partners  at  the  time  of  such  indorsement, 
or  by  piovinga  transfer  toihcm  jointly,  u,  however,  a  bill  of  ezdiangebe  indoraed 
9Mp<a%  to  a  ilnn,  theaame  rule  applies,  in  the  event  of  the  death  of  a  partner, 
which  governs  cases  of  express  contract  See  Attwood  o.  Rattenbury,  6  B.  Moore, 
d79.    Ofd  V.  Fbrtal,  S  Campb.  2S9.  Rordasnz  v.  Leach,  1  Stark.  N.  P.  C.446. 

(r)  3  T.  R.  443,  3  T.  R.  493,  6  T.  R.  532.    (d)  Smith  v,  Barrow,  2  T.  R.  476. 
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• 

and  doctrines  which  regulate  the  joinder  of  parties 
in  an  action  brought  by  the  one,  must  apply  with 
equal  force  to  the  other.  When,  therefore,  such  a 
company  sues  for  the  recovery  of  its  rights,  the  ad- 
verse party  may,  generally  speaking,  avail  himself 
of  the  objection,  that  there  are  many  members  who 
are  not  joined  as  plaintiffs,  in  the  same  manner  as 
a  defendant,  in  an  action  instituted  by  a  common 
partnership,  may  do  {a).  The  general  rule  in  both 
cases  must  be  the  same ;  but  inasmuch  as  companies 
would  constantly  be  exposed  to  great  difficulty  in 
establishing  their  rights,  if  it  were  incumbent  upon 
them  to  join  all  the  members  in  a  suit,  they  are  in 
most  instances,  either  by  their  own  compact,  or  by 
the  act  of  the  legislature,  relieved  from  the  neces- 
sity of  doing  so.  Thus,  on  the  formation  of  a  com- 
pany, the  adventurers  in  it  may,  as  it  seems,  law- 
fully stipulate  that  two  of  them  only  shall  carry  on 
the  projected  trade,  and  that  all  actions  on  the  be- 
half of  the  company  shall  be  brought  in  their  names* 
Such  a  stipulation  will  confer  upon  the  parties  no^ 
minated  the  right  of  suing  as  nominal  plaintiffs,  but 
a  subsequent  alteration  in  the  original  stipulation^ 
made  without  the  consent  of  all  the  members  of  the 
company,  will  not  enable  any  one  member  alone  to 
bring  actions  on  the  behalf  of  the  company  (Jb).  And 
where  the  formation  of  the  company  is  authorised 
by  an  act  of  parliament,  the  legislature,  in  giving  its 
isanction,  invariably  remedies  the  inconvenience  that 
may  arise  in  recovering  debts  due  to  the  company, 
by  enabling  them  to  sue  in  the  name  of  their  secre- , 
tary  for  the  time  being,  and  in  such  a  case  it  will  of 
course  suffice  if  the  course  prescribed  be  adopted. 
But  as  such  acts  of  parliament  are  in  effect  private 
acts,  and  as  they  give  to  individuals  certain  powers 
over  others,  they  must  be  construed  strictly ;  and 
therefore  if  it  be  intended  to  extend  the  remedy  be- 
yond suits,  the  parties  who  bring  in  the  act  snould 

(a)  See  Conrins  r.  Smith,  19  Vcs.  542.  {h)  Dayies  r.  Hswlcins,  3  Mau. 

anil  Selw.  433. 
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be  careful  to  use  such  language  as  plainly  includes 
all  the  cases  to  which  they  mean  it  to  apply,  for  a 
court  of  law  will  not  go  beyond  the  words  of  an 
act  unless  the  meaning  of  the  legislature  very  clearly 
justifies  it  in  doing  so.  Therefore  where  a  private 
act  of  parliament,  entitled  *^  an  act  to  enable  a  cer- 
tain Insurance  Society  to  sue  and  be  sued  in  the 
name  of  their  secretary/'  enacted  that  they  might 
commence  all  actions  and  suits  in  his  name  as  nomi- 
nal plaintiff;  it  was  held,  that  this  did  not  enable 
the  secretary  to  petition,  on  the  behalf  of  the  so- 
ciety, for  a  commission  of  bankruptcy  against  their 
debtor  (a). 

Actions  es  delicto^  or  actions  arising  out  of  some 
wrongful  injury  committed  by  a  stranger  affecting 
partnership  property,  are  of  less  frequent  occurrence 
than  those  which  result  from  a  breach  of  contract. 
The  rule,  however,  which  in  actions  on  contracts 
requires  the  joinder  of  all  the  parties,  appears  to  be 
equally  applicable  to  actions  founded  upon  a  tort; 
although,  as  will  be  seen  hereafter,  it  is  less  rigidly 
enforced.  It  is  laid  down,  as  clearly  established 
law,  that  for  an  injury  to  the  joint'property,  all  the 
partners  ought  to  join  (^) ;  but,  if  too  many  persons 
be  made  co-plaintiffs,  the  objection,  if  it  appear  on 
the  record,  may  be  taken  advantage  of  either  by 
demurrer,  in  arrest  of  judgment,  or  by  writ  of  er- 
ror (c) ;  or,  if  the  objection  do  not  appear  on  the 
face  of  the  pleadings,  it  will  be  a  ground  of  nonsuit 
at  the  trial.  If  one  or  more  of  the  partners  die 
after  the  injury  is  committed,  the  action  must  be 
brought  in  the  name  of  the  survivor,  and  the  exe- 
cutor or  administrator  of  the  deceased  cannot  be 
joined,  nor  can  he  sue  separately;  and  therefore,  to 
an  action  of  trover  brought  by  the  survivor  of  three 


(a)  GntliiM  o.  Fide,  3  B.  and  C  178.    And  see  Ms^arie  Guthtjei  1  Olyn  vid 
James,  S4A.  {h)  Bac.  Abr.  Tit  Joint  Tenant,  K.  ftedglrorth  o.  Overend,  7  T. 

R.  279.  Ca  Litt.  '\9S.  a.  Bknam  v.  Hubbard,  5  East,  407.  (e)  Oook  o. 

BateheDor,  3  Boa.  and  PnL  150.    Corytm  v.  Lithebve,  f  Wmsw  Saond.  116.  a. 
Crow  Kliz.  473. 
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partners  in  trade,  it  cannot  be  objected  that  the  two 
deceased  partners  and  the  plaintiff  were  joint  mer- 
chants, and  consequently  that,  in  respect  of  the  lex 
mercatoria^  the  right  of  survivorship  did  not  exist ; 
for  the  legal  right  of  action  survives,  though  the  be- 
neficial interest  does  not  (a). 

It  remains  now  to  be  inquired,  what  ai*e  the  con- 
sequences of  a  nonjoinder  of  the  parties,  in  relation 
either  to  an  action  ea:  contractu^  or  an  action  er  de* 
lictOf  and  in  what  manner,  in  each  case,  advantage  is 
to  be  taken  of  it  by  a  defendant.  Where  the  right 
of  action  is  joint,  as  founded  on  a  joint  contract,  the 
objection  that  the  action  is  brought  by  one  of  several 
parties,  who  ought  to  have  sued  jointly,  may  be  made 
available,  either  by  demurrer,  or  on  motion  in  ar- 
rest of  judgment,  or  by  writ  of  error,  if  it  appear  on 
the  record  ;  and,  though  the  objection  do  not  appear 
on  the  pleadings,  yet,  if  the  contract  is  alleged  as 
several,  the  defendant  .may  plead  in  abatement,  or 
may  avail  himself  of  the  nonjoinder  at  the  trial,  as 
a  ground  of  nonsuit  upon  the  plea  of  the  general 
issue  (6).  In  the  event  of  a  death,  the  declaration 
by  one  partner  must  show  the  death  of  the  other, 
which  cannot  be  presumed  (c).  And  if  an  action  is 
brought  by  the  executors  of  the  survivor,  it  is  ne- 
cessary to  aver  that  their  testator  survived  the  others; 
it  ndt  being  requisite,  as  it  is  in  the  case  of  persons 
jointly  liable,  that  the  exception  should  be  taken  by 
plea  in  abatement.  In  this,  however,  there  seems 
some  incongruity  ;  and  Mr.  Serjeant  Williams^  in  ^ 
note(rf)  to  his  very  valuable  edition  of  Saunders'  Bar 
poris,  at  the  same  time  that  he  has  admitted  the  rule 
to  prevail,  has  observed,  that  ''  as  to  assumpsit  by 
one  only,  at  the  time  when  most  of  the  cases  upon 
this  subject  were  decided,  the  same  rule  extended 
as  well  to  defendants  as  to  plaintiffs.     The  rule  in 

(a)  Kflom  V.  Andrewtk  Garth.  170, 8.  C.  3  Lev.  29a  1  SbQW,  188. 
(h)  1  OutLon  Plena.  7.  (e)Soott  t;.  Godwin,  1  Bos.  aL*d  PaL  67.    JeU  v. 

BouglMi  4  B.  and  A.  374.   Ecdeston  v.  ClipAam,  1  Wmi.  Saand.  154,  n.  I 
(ft)  CabfU  I.  Vaughan,  1  Wrai.  Saund.  291.  {g). 
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both  cases  was  founded  upon  the  same  reason,  that 
the  contract  proved  was  not  the  same  with  that  in 
the  declaration  (a).  But  as  soon  as  it  was  decided, 
in  the  case  of  Rice  v.  Shute  (J),  and  the  other  cases 
which  followed  it,  that  leaving  out  one  of  the  joint 
contractors  did  not  vary  the  contract,  one  would 
have  thought  that  the  same  principle  would  be  ap- 
plied to  the  case  of  persons  with  whom  the  contract 
was  made.  If  the  contract  be  still  the  same,  not- 
withstanding one  of  the  persons,  who  ought  to  be 
joined^  is  omitted,  upon  what  principle  is  it,  that  the 
contract  is  nof  the  same,  if  one  of  the  persons  who 
oi^ht  to  join  be  omitted  ?  Perhaps  it  may  be  ob- 
jected, that,  by  this  means,  the  plaintiff  and  the  de- 
fendant are  not  upon  equal  terms  ;  that  in  an  action 
against  one  only,  he  necessarily  knows  all  the  per- 
sons liable;  but  in  actions  hy  one  only,  the  defendant 
may  often  not  know,  nor  be  able  to  know,  what  per- 
sons ought  to  join.  But  in  answer  to  this^  it  should 
always  be  remembered  that  the  rule  is  founded  upon 
the  supposed  variance  between  the  contract  proved 
and  the  contract  laid,  and  not  upon  any  convenience 
or  inconvenience  to  the  parties.  As  to  the  knowing 
of  the  persons,  the  cases  respecting  defendants  have 
decidea  that  this  circumstance  is  immaterial,  and 
as  to  the  convenience  or  inconvenience  of  the  thing, 
it  should  seem  more  convenient  that  the  parties 
should,  after  issue  joined,  proceed  upon  the  merits, 
than  that  the  defendant  should  be  allowed  to  non- 
suit the  plaintiff  upon  a  mere  matter  of  form.** 
However,  the  rule  is  general,  not  applicable  solely 
to  actions;  of  assumpsit  on  parol  contracts,  but  affect- 
ing alike  every  species  ox  action  bottomed  on  con- 
tract, such  as  debt  or  covenant.  In  an  action  of 
debt  upon  a  bond  or  a  covenant  for  payment  of 
money,  or  in  an  action  of  covenant  brought  to  re- 
coven  damages  for  the  nonperformance  of  a  covenant, 
if  it  appear,  for  the  first  time,  at  the  trial,  that  in  the 

(fl)  Slrinn.  640.  2  Stra.  820-  (h)  5  Eurr.  2G1 !,  S.  C.  2  Blacks.  Rep.  695. 

T     ^^ 
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former  instance,  the  bond  or  covenant,  or,  in  the 
latter,  that  the  covenant  only  were  delivered  and  en- 
tered into  in  favour  of  the  plaintiff,  jointly  with  an- 
other  person,  and  the  nonjoinder  of  that  person  is  not 
avoided  by  the  plaintiff  by  an  averment  of  his  death, 
the  defendant  may,  under  a  plea  of  non  est  factum^ 
avail  himself  of  the  objection,  and  the  plaintiff  will 
be  nonsuited ;  but,  if  the  objection  is  apparent, 
otherwise  than  at  the  trial,  as  if  the  pleadings  them- 
selves disclose  it,  the  defendant,  as  in  actions  of 
assumpsit,  may  take  advantage  of  it,  either  by  de- 
murrer, in  arrest  of  judgment,  or  by  writ  of  error  (cr). 
A  defendant  may,  hkewise,  avail  himself  of  the  ob- 
jection, by  pleading  in  abatement  (/;). 

With  respect  to  actions  ex  delicto^  or  actions  of 
trespass,  or  of  tort,  brought  by  partners,  the  rule  is 
different  from  that  which  prevails  in  actions  founded 
upon  contract.  Notwithstanding  all  the  several  par- 
ties who  are  jointly  concerned  in  interest. ought, 
when  a  joint  injury  is  sustained,  regularly  to  join 
in  an  action  for  its  redress,  still,  if  all  of  them  have 
not  joined,  the  defendant  must  plead  the  omission 
in  abatement  (c),  and  cannot  otherwise  take  ad- 
vantage  of  the  objection  (rf).  This  rule  has  been 
long  established ;  for  so  far  back  as  the  time  o^  Lord 
Hale^  we  find  this  doctrine  laid  down  by  him  :  "  If 
a  tenant  in  common  bring  a  personal  action  without 
his  fellow  joining  in  the  suit,  the  defendant  ought 
to  take  advantage  of  it  in  abatement ;  but  if  he 
plead  not  guilty,  it  shall  be  good  ;  bqt  then  he  shall 

(a)  Cabel  v.  Vaughan,  ]  Wms.  Sauod.  291.  f.  (6)  Com.  Dig.  Tit.  Abate- 

ment, E.  12. 

{c)  A  plea  in  abatement  is  tbat  wbich,  without  denying  that  the  plaintiff,  has 
Burn  a  cause  of  action  as  is  alleged,  asserts,  that  in  some  incidental  respect  the 
action  is  improperly  brought :  and  the  object  of  it  is  not  to  defeat  the  claim,  but  to 
delay  the  prosecution  of  it  The  character  generally  ascribed  to  it  is,  that  it  must 
give  the  plaintiflfa  better  writ ;  but  this,  although  generally,  is  not  universally  true : 
for  sometimes  the  right  of  delaying  the  daim  by  a  plea  in  abatement  ia  founded  on  a 
temporary  disability  o£  the  plaintiff  to  sue,  as,  that  he  is  an  outlaw  or  an  idien 
floemy.  There  are  several  rules  by  which  these  pleas  are  held  to  much  greater 
stiicttiets  than  those  which  go  to  the  merits  of  the  action  ;  but  a  more  particuUi  ex- 
position of  their  nature  and  effects  would  be'  foreign  to  the  present  purpose; 

(^  Bbzam  v.  Hubbard,  &  East,  4S0.  Cabell  v.  Vaus^,  1  Wms^  Sannd. 
»9I.h.  .        - 
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recover  damages  only  for  a  moiety  (a).**  The  opi- 
nion  of  Lord  Ch.  J.  King  is  in  perfect  coincidence 
With  Lord  Hale^s  :  "  If  one  tenant  in  common  of  a 
personal  indivisible- chattel  bring  trover  against  a 
stranger,  if  the  stranger  doth  not  plead  the  tenancy 
in  common  in  abatement,  he  can  have  no  benefit  of 
it  in  evidence  under  the  general  issue  (*)."  Neither 
can  it,  according  to  modern  decisions,  avail  a  de- 
fendant, who  neglects  to  plead  the  nonjoinder  in 
abatement,  that  the  defect  appears  on  the  face  of 
the  declaration,  although  consistently  with  the  older 
authorities  (c),  if  the  defective  title  were  disclosed 
by  the  record,  it  was  a  ground  to  arrest  the  judg- 
ment (rf).  The  law  upon  this  subject  was  very  fully 
and  ably  considered  in  the  case  of  Addison  v.  Over^ 
end  {e)^  in  which  the  Court  of  King's  Bench  de- 
termined, that  if  one  of  several  part-owners  of  a 
chattel  sue  alone  for  an  injury  done  to  it,  the  de- 
fendant can  only  take^  advantage  of  the  objection 
arising  from  the  nonjoinder  of  the  other  by  a  plea 
in  abatement,  and  that  the  circumstance  of  the  de- 
fect in  parties  appearing  on  the  face  of  the  declara- 
tiQn  does  not  form  a  ground  for  arresting  the  judg- 
ment. So,  in  a  later  case  (^f)j  it  was  held,  that  if 
one.  of  two  assignees  of  a  bankrupt  sue  in  trover, 
the  omission  of  the  other  as  a  coplaintiff  can  only 
be  pleaded  in  abatement.  And  if  a  defendant  does 
not  avail  himself  of  the  opportunity  afforded  to  him 
of  pleading  in  abatement  of  the  action  first  brought 
by  a  single  partner,  or  part-owner  of  a  chattel,  he 
is  precluded  from  taking  the  same  objection  to  an 
action  brought  by  the  other  partner  or  another  part- 

*  (a)  1  Mod.  102.    See  ako  SkhiD.  640. 

(&)  Bamarditton  v.  Chapman,  cited  4  East,  121.  See  also  Brown  v.  Hedges, 
Salk.  'i90.  Cro.  £liz.  554.  Evidence  of  a  joint  tenancy,  or  tenancy  in  common,  be- 
tween the  plaintiff  and  a  third  person,  cannot  be  received  under  the  general  issue  in 
bar  of  the  action ;  but  as  the  plaintiff  can  or.ly  recover  damages  for  the  value  of  his 
share  of  the  property,  such  evidence  is  admissil  le  for  the  purpose  of  ascertaining 
the  amount  of  damages.     Nelthorpe  v.  Donington,  t<  Lev.  1 13.  Bull.  N.  P.  36. 

(c)  See  Hamon  v.  White,  Sir  W.  Jones,  142  S.  0.  Latch,  152. 
'  (<{)  Cabell  V.  VaugUn,  1  Wms.  Saund.  291.  h.  («)  6  T.  R.  766. 

(/)  SneDgrove  v.  Hunt,  1  Chitt  Rep.  71.  a  C.  3  Stark.  N.  P.  C.  4<24. 
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owner  of  the  same  chattel ;  because,  by  omitting  to 
plead  in  abatement  in  the  first  instance,  he  must 
be  taken  to  have  assented  to  the  severance  of  the 
actions.  Therefore,  it  has  been  decided  (a),  that  if 
one  part-owner  has  sued  alone  and  recovered,  the 
defendant,  not  having  availed  himself  of  his  plea  m 
abatement,  cannot  plead  to  the  action  of  a  second 
part-owner,  that  the  first,  who  has  already  recovered 
a  satisfaction,  ought  to  have  joined  ;  and  Mr.  Jus^ 
tice  Lawrence  has  expressed  his  opinion,  that  if  there 
had  been  several  remaining  tenants  in  common,  the 
defendant  could  never  have  objected  to  the  severance 
of  the  actions  after  omitting  to  plead  in  abatement 
in  the  first  action. 

As  in  actions  brought  by  individuals,  the  defender 
ant  is  allowed  to  set  off  what  is  due  to  him  from 
the  plaintiff  in  reduction  or  extinguishment  of  the 
demand  made  against  him,  so  in  those  which  are 
instituted  by  partners,  the  defendant  has  the  same 
right  of  set-off.  This  is  allowed  to  prevent  a  cir- 
cuity of  actions,  by  an  investigation  of  the  counter- 
claims to  settle  and  adjudicate  the  rights  of  the  dif* 
ferent  parties  in  one  and  the  same  suit.  The  right 
of  set-ofi*  we  will  consider,  first,  as  it  respects  actions 
brought  by  all  the  partners,  and  secondly,  as  it  re- 
gards those  actions  in  which  the  survivor  of  the 
partners  alone  appears  as  a  plaintiff.  Where  the 
action  is  brought  by  all  the  partners,  nothing  is 
capable  of  being  set  against  their  demand,  except  a 
debt  jointly  due  from  them  to  the  defendant ;  for, 
to  admit  of  a  set-off,  there  must  not  only  be  a  mu- 
tuality of  debt,  but  whatever  is  due  must  be  a  debt 
due  in  the  same  right  (i).  Therefore,  a  separate 
debt  due  from  an  individual  partner  is  not  the  sub- 
ject of  set-off  against  the  joint  demand  of  a  firm  ; 
unless,  indeed,  the  parties  renounce  this  right  and 
deal  under  an  agreement  expressly  admitting  of  such 

(a)  Sedgworth  v.  Overend,  7  T.  R.  279. 

{h)  See  2  Geo.  2.  c.  22.  s.  13.  made  perpetual  by  8  Geo.  2.  c  24.  t.  4.    A| 
Amnion  Law,  a  set-off  is  not  allowable  at  all.     May  p.  Brown,  3  B.  and  C.  134t 
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• 

a  set-off  (a).     But  money  due  for  advances  made 
by  bankers  to  their  customer  upon  a  bond  given  * 
by  the  customer  to  one  of  the  partners,  in  trust  for 
the  rest,  may  be  set  off  in  an  account  current  be- 
tween them  (h).     And  any  bona  fide  demand  con- 
tracted by  one  partner  in  the  name  of  the  partnership 
may  be  set  against  a  debt  incurred  to  the  firm  (c). 
And  it  will  not,  in  such  a  case,  affect  the  debt 
proposed  to  be  set  off,  that  it  was  incurred  by  a 
mere  nominal  partner,  who  was  uninterested  in  the 
profits ;  because  although,  as  between  themselves, 
they  may  not  be  partners,  yet  strangers  who  are  not 
cognizant  of  their  private  arrangements  must  be 
guided  by  external  indications  (rf).    So  a  debt  on  a 
bond  purporting  to  be  a  joint  and  several  bond,  but 
executed  only  by  one  of  the  obligors,  may  be  set 
against  a  demand  made  by  the  obligor  who  has  exe- 
cuted it  [e).     And  if  a  person  make  and  remit  a 
promissory  note  to  his  bankers,  who  indorse  it  to  an 
individual  partner  in  respect  of  a  debt  due  to  him 
from  the  firm,  in  an  action  by  such  indorsee  against 
the  maker  of  the  note,  the  latter  may  set  any  debt 
due  to  him  from  his  bankers  against  the  demand  on 
the  note ;  because  the  holder  being  a  partner  in  the 
banking-house,  the  members  of  that  firm  could  not, 
as  between  themselves,  divert  the  note  to  another 
purpose,  and  leave  the  whole  of  the  defendant's 
debt  outstanding  (y).     In  like  manner,  if  an  action 
be  brought  by  ostensible  and  dormant  partners,  the 
defendant,  it  has  been  said,  may  set  off  a  debt  due 
to  him  from  the  ostensible  partner.     For  instance, 
where  a  single  partner  was  permitted  by  his  copart- 
ners to  appear  as  the  sole  owner  and  transactor  of  a 
business,  in  an  action  by  all  the  partners  to  recover 
a  joint  debt,  it  was  held,  that  the  defendant  might 
set  against  it  a  debt  due  to  him  from  the  single 


J 8)  Kinneily  o.  Hoanck,  2  Ttuot.  170.  (6)  Crotse  r.  Smith,  I  Maule 

I  Sdw.  545.  (c)  Teed  v.  Elworthf,  14  East,  210.  ((2)  Id.  Ibid. 

(«)  FleCeher  v.  DTche,  8  T.  R«  82.    SUiot  v.  Davis,  2  Bosjind  Pul.  338. 
(/)  PuHer  r.  Roc,  Pake's  N.  P.  C.  197- 
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partner  [a).  But  iii  an  action  by  a  solvent  member* 
of  a  firm  and  the  assignees  of  his  partner,  against 
whom  a  commission  of  bankruptcy  had  issued,  to 
recover  payment  of  a  sum  transferred  by  the  bank- 
rupt after  he  had  committed  an  act  of  bankruptcy, 
the  defendant,  it  was  held,  could  not  set  off  a  debt 
due  to  him  from  the  firm  (b).  Where  the  action  is 
brought  by  a  surviving  partner,  the  defendant  may 
set  a  debt  due  from  him  as  surviving  partner,  again9t 
a  debt  due  from  himself  to  the  plaintiff  in  his  own 
i:ight  (c).  And,  e  converse,  a  debt  due  to  the  de- 
fendant, as  surviving  partner,  may  be  set  against  a 
demand  on  the  defendant  in  his  own  right  (d). 

To  assist  parties  in  the  recovery  of  costs,  and  do 
justice  between  them,  they  are  allowed  to  deduct  or 
set  off  the  costs,  or  debt  and  costs,  in  one  action 
against  those  in  another.  This  practice,  however 
agreeable  to  natural  justice,  does  not  seem  to  have 
obtained,  till  lately,  in  the  Court  of  King*s  Bench  (e) ; 
but  in  the  Common  Pleas  it  has  been  frequently 
allowed,  and  that  not  only  whe/e  the  parties  have 
been  the  same,  but  also  where  they  have  been  in 
some  measure  different.  Thus,  a  party  has  been 
allowed  to  set  off  a  separate  demand  for  costSi  pay- 
able to  himself  alone,  against  ^  joint  demand  for 
costs  payable  by  himself  and  others  (^f) :  and  he  has 
also  been  permitted  to  set  offsijoint  demand  for  costs, 
payable  to  himself  and  another,  against  a  separate 
demand  for  damages  and  costs  payable  by  himself 
only  (g).  But  where  a  judgment  was  recovered  by 
a  plaintiff  against  two  defendants,  one  of  whom  had 
obtained  his  discharge  under  an  insolvent  debtors' 
act,  and  the  assignees  of  the  insolvent's  estate  had 

(a)  Stacy  v.  De^,  1  Esp.  N.  P.  C.  469.  S.  C  7  T.  R.  361.  n.  But  tee  Lloyd 
V.  Archbowle,  2  Taunt  324.  Skinner  v.  Stocks,  4  B.  and  A.  437-  Orant  v.  The 
Royal  Exch.  Ass.  Comp.  5  Mau.  and  Selw.  439. 

(b)  Thomason  v.  Frere,  10  East,  427.  See  Smith  v.  Ooddaid,  3  Bob.  and  PuL 
469.  Suniforth  v.  Fellowes,  1  Marsh.  184.  (r)  Frendi  v.  Andrade,  6  T. 
K'  582.  (d)  Slipper  v,  Stidstone,  5  T.  R.  493.  {e)  Mitchell  vl 
Oldfield,  4  T.  R.  123.  Glaister  v.  Hewer,  8  T.  R.  69.  But  see  Duthy  v.  TitD^  3 
Stra.  I'MS.  com.           (/)  Rolierts  v,  ^iggsyBam.  146.  Bui.  N.  P.  336. 

[g)  Say,  Costs,  254*    %  Blacks.  897.     Pennie  t .  Elliot,  2  A.  B1.  587. 


against  Sttangers.  153 

recovered  a  judgment  to  a  greater  amount  in  an 
action  against  the  plaintiff,  the  court  refused,  upon 
motion,  to  suffer  the  judgments  to  be  set  off  against 
each  other,  because  the  interest  of  third  persons,  who 
had  peculiar  claims  by  the  statute,  intervened  (a). 
In  the  King's  Bench  the  court  will  not  suffer  the 
debt  and  costs  in  one  action  to  be  set  against  those 
in  another,  until  the  attorney's  bill  for  the  costs  in 
the  particular  action  has  been  discharged  {b)  ;  but 
in  the  Common  Pleas  the  attorney's  lien  for  his  costs 
is  holden  to  be  subject  to  the  equitable  claims  that 
exist  between  the  parties  in  the  cause  (c).  Where 
the  application  is  made  by  the  party  to  whom  the 
larger  sum  is  due,  the  rule  is  for  a  stay  of  proceed- 
ings on  acknowledging  satisfaction  for  the  less 
sum  {d) :  but  where  the  less  sum  is  due  to  the  party 
applying,  the  rule  is  to  have  it  deducted,  and  for  a 
stay  of  proceedings  on  payment  of  the  balance  (je). 

Having  considered  the  various  remedies  which 
the  law  has  furnished  to  partners  for  the  infraction 
of  their  rights  by  strangers,  it  now  remains  to  in- 
quire into  the  requisite  evidence  in  actions  brought 
by  partners.  Where  the  contract,  which  is  the 
foundation  of  their  action,  has  been  expressly  made 
with  all  the  members  of  the  firm,  it  will  be  sufficient 
for  them  to  prove  it,  and  the  breach  of  it,  without 
entering  into  evidence  to  show  that  they  are  partners, 
or  have  a  joint  interest  in  the  subject  matter  (,/). 
But  if  the  action  is  brought  upon  a  contract,  which 
was  made  by  the  joint  agent  of  all,  or  by  one 
partner  in  behalf,  of  all,  and  their  names  have 
not  been  expressly  mentioned,  it  will  be  incum- 
bent on  them  to  prove  a  joint  interest,  arising  by 
implication,  as  by  evidence  that  they  are  partners, 
and  jointly  interested  in  the  particular  subject.     It 

(a)  Doe  V.  Dwmton,  3  East,  140.  (6)  Handle  o.  Fuller,  6  T.  R.  456. 

Holroyd  o.  Breare,  4  B.  and  A.  43,  700.  Stephens  v.  Weston,  3  B.  and  C.  535. 
(e)  Id.  Ibid.  Figes  v.  Adanns,  4  Taunt.  632.  Ixnnas  v.  Mellor,  5  B.  Moore,  95. 
See  Ex  parte  Rhodes,  15  Ves.  541.  Wright  th  Mudie,  1  Sim.  and  Stu.  266. 
(d)  BulL  N.  P.  336.  1  T.  R.  69.  8  Taunt.  426.  1  M.  and  S.  696.  (e)  Say. 

CotU,  254.    2  Blacks.  669.    3  Wils.  396.  (/)  See  Evans  v.  Mann,  Cowp. 

569. 
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must  be  proved  that  all  the  persons  who  sue  were 
partners,  at  the  time  of  the  contract ;  one,  who  has 
been  subsequently  admitted  into  the  firm,  though 
under  an  agreement  to  share  in  profit  and  loss,  from 
a  time  antecedent  to  the  contract,  ought  not  to  be 
joined  {a) ;  neither  ought  any  one  of  those,  who 
were  partners  when  the  contract  was  made,  to  be 
omitted  (ft).  The  evidence  of  partnership  usually 
consists  in  the  oral  testimony  of  clerks,  or  other 
agents  or  persons,  who  know  that  the  alleged  part- 
ners have  actually  carried  on  business  in  partnership ; 
it  is  unnecessary,  even  in  criminal  cases,  to  produce 
any  deed  or  other  agreement  by  which  the  co-part- 
nership has  been  constituted  (c).  And  where  a 
witness  called  by  the  partners  to  prove  the  fact  of 
partnership,  is  unable,  at  the  moment,  to  specify 
the  several  names  of  the  partners,  a  number  of 
names,  containing  those  of  the  partners  amongst 
others,  may  be  suggested  to  him,  for  the  assistance 
of  bis  memory  (rf).  When  partners  sue  as  indorsees 
of  a  bill  of  exchange,  and  the  bill  has  been  indorsed 
to  them  in  blank,  it  will  not  be  necessary  for  them 
to  prove  that  they  are  in  partnership,  or  that  the 
bill  was  delivered  to  them  jointly  (e)  ;  but  if  the . 
bill  is  made  payable  or  indorsed  specially  to  them, 
strict  evidence  must  be  given  that  the  partnership 
consists  of  the  parties  named  on  the  record  (y).  And 
it  is  stated  to  have  been  held,  that  if  a  bill,  indorsed 
in  blank,  is  sent  to  a  particular  house,  and  an  action 
is  afterwards  brought  thereon  by  some  of  the  mem- 
bers of  that  house  and  additional  parties,  there  must 

(a)  Wilsfirad  v.  Wood,  1  £^.  N.  P.  C  182. 

(ft)  Leglise «.  Charoponie,  '2  Stra.  820.  In  one  case,  where  an  action  was 
brought  in  the  names  of  two  persons,  wiA  whom  the  defendant  had  dealt  as  part, 
ners,  and  it  appeared  that,  at  the  time  of  the  contract,  there  was  in  fact  another 
partner,  who  had,  however,  withdrawn  bis  name  from  the  firm,  but  still  continued  to 
receive  part  of  the  profits;  although  it  was  objected  that  the  dormant  partner  ought 
to  have  been  joined.  Lord  Kenyan  is  reported  to  have  refused  to  nonsuit  the  plaintiffs. 
Leveck  v.  Shafkoe»  2  Esp.  N.  P.  C.  468.  See  anU  p.  139. 

(c)  3  Stark,  on  Evid.  1067-  Alderson  r.  Clay,  1  Stark.  N.  P.  C  406. 

Id)  Acerro  v,  Petroni,  1  Stark.  N.  P.  C.  100.  (e)  Ord  o.  Portal.  3  Campb. 

338.  Rordasnz  v.  Leach,  I  Stark.  N.  P.  C.  446.  Attwood  v.  Rattenbury,  6  B. 
Moore,  584.  (/)  Ord  v.  Portal,  iupra. 
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be  some  evidence  that  that  house  transferred  the  biU 
to  the  plaintiffs,  or  consented  to  their  suing  upon  it ; 
and  that  this  evidence  must  be  given,  though  the 
bill  was  sent  to  the  house  for  the  benefit  of  the  per- 
sons who  sue  (ja).  Persons,  who  sustain  the  charac- 
ters <>f  partners,  may,  in  some  instances,  be  admitted 
as  witnesses  in  actions  instituted  on  behalf  of  the 
firm,  to  which  they  are  not  made  parties,  and  the 
interest  they  may  possess  in  the  event,  will  not  dis* 
qualify  them  from  giving  their  testimony.  Thus,  a 
man  who,  without  having  an  interest  in  the  capital 
of  a  partnership  or  its  profits,  suffers  his  name  to  be 
used  as  a  partner,  is  a  competent  witness  in  an  ac- 
tion commenced  by  the  actual  proprietor  of  the 
concern,  to  prove  a  contract  made  with  such  pro* 
prietor  in  the  joint  name  (Ji).  And,  in  an  action 
on  a  contract,  a  dormant  partner  not  being  one  of 
the  contracting  parties,  and  who  has  had  no  privity 
of  communication  with  them  on  the  subject  of  the 
contract,  is  competent  to  prove  the  contract  (c). 
So  a  party  is  competent,  although  he  has  purchased 
from  the  plaintiff  an  interest  in  the  contract  on 
which  the  action  is  brought  {d).  And  if,  upon  the  dis* 
solution  of  a  partnership,  there  be  an  agreement  that 
each  of  the  partners  shall  receive  certain  debts, 
X  either  partner  is  competent  in  an  action  by  the 
other  partner  against  a  debtor  to  the  firm,  to  prove 
payment  to  him  according  to  the  agreement  (e). 
And,  as  we  have  before  seen,  in  an  action  by  several 
partners  against  the  defendant  for  the  non-perform- 
ance of  an  agreement,  a  declaration  by  one  of  the 
partners,  that  the  goods  to  which  the  agreement 
related  were  his  separate  property,  and  had  been 
allotted  to  him  out  of  the  partnership  stock,  is  evi- 
dence against  the  plaintiffs  suing  as  upon  a  joint 
contract  (^).     Upon  the  same  principle,  one  of  the 


(a)  Machdl  v.  Kmnear,  1  Stark.  N.  P.  G.  499.  (ft)  Parsons  v.  Crosby, 

5  EqK  N.  P.  C.  199.    OlflMop  V.  Gdhnan,  1  Stark.  N.  P.  C  95.  {e)  Maw- 

aan  v.  Oaiett,  'i  Tauot  836.  n.  (if)  3  Stark,  on  Evid.  1094.  (O  Bvant 

V.  Silverlock,  Pcake*s  H.  P.  C.  2  i .         (f)  Lucas  v.  Dclaoour,  1  Mau.  and  Selw.  349. 


-156  Equitabk  Remedies  for  Partners 

partners,  although  party  to  the  suit,  may,  if  the  de- 
fendant waives  ail  objection  to  his  testimony,  and 
with  his  consent,  be  admitted  as  a  witness,  to  dis- 
prove the  defendant's  liability  to  the  demand  made 
upon  him,  notwithstanding  he  at  the  same  time  de- 
feats the  claim  of  those  who  jointly  sue  with  him  ; 
for,  as  evidence  of  a  declaration  against  his  interest 
out  of  court  would  be  admissible,  the  proof  cannot 
be  less  credible,  if  he  declares  the  same  thing  upon 
oath  at  the  time  of  the  trial  (a). 

A  defendant  may  be  held  to  bail  upon  an  affidavit 
made  by  one  partner  without  the  consent  of  the 
others,  if  the  deponent  swear  positively  to  the  debt, 
and  expressly  negative  any  tender  of  bank  notes 
having  been  made  to  himself,  or  to  either  of  his 
partners,  to  the  best  of  his  knowledge  and  belief  (Jb). 
It  remains  to  be  observed,  that  where  one  partner 
resides  abroad,  and  the  others  in  England^  an  action 
upon  a  contract  made  with  the  firm  must,  to  avoid  a 
plea  of  the  statute  of  limitations,  be  brought  within 
six  years  after  the  cause  of  action  arises  (c). 

The  equitable  remedies  possessed  by  partners  for 
the  vindication  of  their  rights  against  strangers  are 
analogous  to  those  which  may  be  resorted  to  as  be- 
tween individuals  ;  nor  are  there  any  striking  pecu- 
liarities to  be  remarked  in  the  prosecution  of  a  suit 
in  equity  by  them.  In  such  cases,  the  pleadings  are 
much  the  same  as  when  there  is  only  one  individual 
on  each  side.  All  the  partners  ought  to  join  in  the 
suit,  and  a  plea  of  want  of  parties  goes  both  to  dis- 
covery and  relief,  where  relief  is  prayed ;  though 
the  want  of  parties  is  no  objection  to  a  bill  for  a  dis- 
covery merely  (rf).  But  an  objection  for  want  of 
parties  will  not  be  allowed,  where  a  sufficient  reason 
to  excuse  the  defect  is  suggested  by  the  bill ;  as 
where  the  party  omitted  is  resident  out  of  the 
jurisdiction  of  the  court,  and  the  bill  charges  that 

'.    (a)  Norden  v.  WiUiamaon,  1  Taunt  378.  (6)  Stacey  v.  Frederici,  2  Bo8. 

and  PuL  390.    See  also  Seville  v,  Roberts,  1  Ld.  Raym.  374.  {c)  Pexry  v< 

JaduoD,  6  T.  R.  5 1 6.  (4)  Lord  Rcdesdale's  Tr.  on  Plead.  226. 
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fact;  unless  the  defendant  should  controvert  the 
excuse  made  by  the  bill,  by  pleading  matter  to  show 
it.  false  (a).  And  the  rule  that  all  persons  interested 
in  the  suit  must  be  parties,  admits  of  exception  and 
yields  when  justice  requires  it,  in  the  instance  either 
of  plaintiffs  or  defendants.  Where  a  bill  is  filed,  hy 
the  partners  or  proprietors  of  any  great  adventure, 
the  rigid  enforcement  of  the  rule  would  lead  to  per- 
petual abatements,  and  therefore  a  court  of  equity, 
in  its  liberality,  has  long  held,  that  there  is,  of  neces- 
sity, an  exception  to  the  general  rule  when  a  failure 
of  justice  would  ensue  from  its  too  strict  application. 
Thus,  where  it  is  impracticable,  from  their  number, 
to  make  all  the  proprietors  of  a  joint  undertaking 
parties  by  name,  and  a  sufficient  number  are  brought 
before  the  court  to  represent  the  absentees,  an  ob- 
jection for  want'  of  parties  will  not  be  suffered  to 
prevail  (A).  There  is  one  species  of  suit  in  equity 
peculiar  to  partners,  namely,  a  bill  to  be  quieted  in 
the  possession  of  the  partnership  property,  where  the 
separate  creditor  of  an  individual  partner  has  taken 
the  joint  effects  in  execution.  The  person  claiming 
finder  an  execution  founded  on  a  judgment  for  such 
a  debt,  is  only  entitled  to  the  undivided  share  of  the 
indebted  partner,  and  that  subject  to  an  account  be- 
tween him  and  the  partnership.  The  solvent  part- 
ners may,  therefore,  on  a  bill  filed  for  the  purpose, 
obtain  an  injunction  to  stay  proceedings  under  the 
execution,  until  the  proper  accounts  are  taken,  and 
it  is  ascertained  what  interest  the  debtor  has  in  the 
partnership  stock  (c) ;  and,  if  it  appears  that  he  has 
not  any  interest,  the  injunction  will  be  made  per- 
petual (£?).  After  judgment  obtained  at  law  against 
a  partnership  firm  for  a  debt,  a  court  of  equity  will 

(a)  Id.  IbicLand  p.  134.     Beames  onFLinEq.  151.  (h)  Chanceyv. 

Ma^,  Free,  in  Cha.  (ed.  Finch)  592.  Meax  v.  Maltby,  2  SwansL  277.  Cousins  v. 
Smith,  13  Ves.  542.  Where  a  piiTBte  act  of  parliament  enables  a  company  to  com- 
menoe  all  acHotu  and  iuit*  in  the  name  of  their  secretary,  as  nominal  puuntifi^  it 
seems  that  they  are  at  liberty  to  file  a  bill  in  equity  in  his  name.  Per  Holroydy 
J.  Guthrie  v.  Fuk,  8  B.  and  C.  1 85.    See  mte,  p.  109.  (c)  Taylor  v.  Fields, 

4  Ves.  396.  S.  C  15  Ves.  559.  n.    Barker  v.  Goodair,  1 1  Ves.  85  (i)  Tayknr 

V.  Fields,  tupra. 
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not,  it  wems,  at  the  instance  of  one  partner,  grant 
an  injunction  to  stay  execution  on  the  ground  that 
he  had  retired  from  the  partnership  long  before  the 
ASA  was  incurred^  and  that  the  plaintiff  at  law  was 
apprised  of  it,  because  such  circumstances  would 
constitute  a  good  legal  defence  (a). 

(a)  FkoCfaaoe  v.  Fonnaii,  SSwHMt  827« 
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CHAPTER  IV. 
Legal  Remedies  against  Partners. 

SECTION  I 

Our  inquiries  have,  hitherto,  been  engaged  ill 
ascertaining  what  are  the  remedies   possessed  by 

Eartners  for  the  adjustment  of  differences  existing 
etween  themselves,  and  likewise  those  which  are 
furnished  to  them  for  the  vindication  of  their  rights 
when  violated  by  strangers  j  we  will  now  endeavour 
to  explain  what  are  the  legal  liabilities  they  incur  to 
third  persons,  which  both  as  they  regard  the  part- 
ners themselves,  and  those  who  have  dealings  with 
them,  are  of  the  utmost  importance.  In  this  inves- 
tigation, and  under  this  head,  we  must,  to  avoid  re- 
petition and  unnecessary  prolixity,  incorporate,  in  a 
great  measure,  the  power  impliedly  granted  by  law 
to  one  partner,  of  binding  his  copartners,  which  we 
have  before  at  length  explained.  It  scarcely  need 
be  observed,  that,  in  the  exercise  of  that  power,  any 
partner  will  render  the  firm  responsible,  so  long  as 
the  person,  with  whom  he  contracts,  deals  with  him 
on  the  footing  of  his  being  one  of  its  constituent 
members,  without  being,  either  directly  or  indirectly, 
24>pri6ed  of  a  revocation  of  the  authority  presump- 
tively arising  from  his  relative  situation.  The  very 
constitution  of  the  relationship  of  copartners  fur- 
nishes a  presumption,  that  each  individual  is  an 
authorised  agent  for  the  rest,  but  this  presumption 
has  no  operation,  where  a  party  who  would  rely  upon 
it,  has  received  express  notice  to  the  contrary,  or 
where  the  transaction  between  himself  and  the  indi- 
vidual partner  is  a  fraud  upon  the  rest.     With  the 
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the  proceeds  of  which  supposed  sales  he  paid  to  A., 
and  rendered  accounts,  in  which  he  stated  the  pur- 
chases to  have  been  made  at  a  certain  rate  per  pipe. 
In  fact,  however,  C.  had  neither  bought  nor  sold 
any  wine :  the  transactions  were  wholly  fictitious,  of 
which  B.  was  utterly  ignorant.  Upon  the  whole  ac- 
count a  larger  sum  had  been  repaid  to  A.,  as  the 
proceeds  of  that  part  of  the  wine  alleged  to  be  re- 
sold, than  he  had  advanced ;  but  the  other  part  of 
the  wine,  which  C.  represented  as  having  been  pur- 
chased, remained  unaccounted  for.  It  was  deter- 
mined by  the  Court  of  King's  Bench,  that  B.  was 
responsible  for  the  false  representations  of  his  part- 
ner, and  that  A.  was  not  only  entitled  to  retain  the 
money  which  had  been  paid,  to  him  upon  these 
fictitious  sales,  but  that  he  might  maintain  an  actieo 
for  money  had  and  received,  to  recover  the  speci6c 
sums  advanced  for  the  number  of  pipes  of  wine  un- 
accounted for.  Even  by  a  guarantee,  the  power  of 
signing  which  is  not  necessary  or  indispensable  to  the 
conduct  of  the  trade,  we  have  seen  (a)  that  one  part- 
ner may,  in  some  instances,  implicate  the  firm.  Nor 
is  it  to  transactions  only,  which  strictly  and  actually 
partake  of  a  joint  quality,  that  the  power  of  a  single 
partner  to  bind  the  firm  extends.  In  matters  not 
afiecting  the  partnership,  he  may,  in  some  cases, 
exercise  this  implied  authority,  and  the  contracts  or 
engagements  into  which  he  may  enter  will  be  bindr 
ing  upon  the  firm,  if  the  person,  with  whom  he  con- 
tracts, be  at  the  time  ignorant  of  the  fact  of  theii: 
disconnexion  with  the  partnership,  and  deal  with 
the  single  partner  in  the  full  confidence  and  bonajide 
expectation,  that  what  he  does  individually  will  rer 
ceive  the  subsequent  sanction  and  confirmation  of  the 
firm.  Thus,  as  we  have  in  a  preceding  chapter  (A) 
stated,  in  the  ordinary  case  of  discount,  one  part- 
ner may  pledge  the  name  of  the  firm  to  a  bill  of 
exchange,  and  if  there  be  no  malajides  on  the  part 

(a)  See  anU,  p.  73.  \(h)  See  anU,  p.  62. 
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of  the  discounter,  the  firm  will  be  responsible,  not- 
withstanding the  discount  of  the  bill  was  procured 
by  the  single  partner  with  the  fraudulent  and  dis- 
honest view  01  appropriating  the  produce  to  his  own 
private  purposes;  and  the  produce  was  afterwards  so 
applied.  So  an  application  by  a  single  partner  of  a 
joint  security  in  discharge  of  his  individual  debt  will, 
in  some  instances,  be  operative  against  the  firm,  if 
there  be  no  collusion,  and  the  transaction  on  the 
part  of  the  creditor  be  fair  and  open  ;  because  it  is 
not  necessarily  to  be  inferred,  in  such  a  case,  that 
the  application  is  fraudulent  as  it  respects  the  copart- 
nership. The  individual  partner  may,  for  a  valuable 
consideration,  or  in  virtue  of  some  arrangement  with 
his  copartners,  have  become  the  sole  prc^rietor  of 
the  security,  so  as  to  be  authorized  to  deal  with  it 
as  his  own  (a).  But  a  disclaimer  of  the  partnership^ 
by  one  of  several  partners  made  to  any  given  indi- 
vidual, will  have  the  effect  of  saving  that  partner 
from  being  bound  by  any  contract  to  be  afterwards 
made  by  the  other  partners  with  the  same  indivi- 
dual, even  though  made  conformably  to  the  express 
terms  of  partnership  agreed  upon.  Thus,  three  per* 
sons  entered  into  partnership  in  the  trade  of  sugar- 
boiling,  and  agreed  that  no  sugar  should  be  bought 
without  the  consent  of  the  majority.  One  of  them 
afterwards  made  a  protest  that  he  would  no  longer 
be  concerned  in  the  partnership  with  them:  the 
two  other  persons  subsequently  contracted  for  su- 
gars,  the  seller  having  notice  that  the  third  had  dis. 
claimed  the  partnership ;  and  it  was  held  that  he 
should  not  be  charged  (ft).  And  where,  previously 
to  the  dissolution  of  a  partnership,  an  order  for  goods 
was  given  by  two  partners,  and  a  bill  for  the  amount 
was  drawn  on  them,  but  was  accepted  only  by  one, 
who  carried  on  a  separate  trade,  and  the  goods  were 
delivered  to  him,  it  was  held  that  no  claim  could  be 


(a)  Per  Lord  JBlUnborough^  Ridkr  v.  Taylor,  13  But,  1 75.  (h)  Vin.  Abr. 

Tit  Partnen,  A.  11.    And  8«e  Widis  v.  Dyson,  I  Stark.  N.  P.  &  164. 
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made  upon  the  other  partner  (a).  So,  if  the  person 
with  whom  the  single  partner  deals  is,  at  the  time, 
conscious  of  the  misconduct  of  that  partner  in 
pledging  the  joint  name  to  a  separate  transaction, 
he  cannot  enforce  against  the  firm  any  claim  that 
may  arise  to  him  out  of  such  dealings.  Neither  can 
he  call  upon  the  firm  to  fulfil  a  contract  which  has 
been  made  by  one  partner,  if  he  be  privy  to  a  pri- 
vate agreement  between  the  partners  tnemselves,  the 
effect  of  which  is  to  throw  the  responsibility  upon 
the  single  partner  alone.  Therefore,  where  lour 
persons  are  partners  in  a  coach  concern,  but  one  by 
agreement  provides  the  coaches  at  a  certain  rate  per 
mile,  he  alone  is  responsible  for  repairs  done  to  the 
coach,  by  a  person  cognizant  of  this  arrangement, 
although  the  names  of  all  four  appear  on  the  vehi- 
cle (6).  So,  if  it  be  notorious  that  the  proprietors 
have  separate  departments  and  separate  interests, 
they  must  be  sued  separately  by  the  tradesmen  who 
may  supply  each  with  goods  (c).  But  the  body  of 
proprietors  are  jointly  liable  to  a  passenger,  or  a  per- 
son who  sends  goods  by  their  conveyance ;  and  they 
are  equally  responsible  for  any  damage  that  may  be 
sustained  through  the  negligence  of  a  servant  en- 
gaged by  any  one  of  them,  whilst  he  is  in  the  prose- 
cution of  the  joint  business  {d).  And  in  cases  that 
are  destitute  of  any  intrinsic  circumstances  operating 
the  discharge  of  the  innocent  partners,  from  respon- 
sibility under  a  contract  fraudulently  entered  into 
by  the  single  partner  for  his  own  benefit,  it  is  incum- 
bent upon  the  party  with  whom  he  deals  to  observe 
the  most  ingenuous  conduct ;  for  if  he  can  be  con- 
sidered as  apprized  of  the  nature  of  the  transaction, 
or,  still  more,  if  it  be  manifest  that  the  transaction 
has  only  a  separate  relation  to  the  individual  part- 
ner, it  will  be  unavailing  in  him  to  attempt  to  affect 

(a)  Bx  parte  Hurii,  1  Madd.  583.     And  see  Finder  v,  Wilks,  1  Manh.  248. 
S.  C.  5  Taunt  612.  (ft)  Hiard  o.  Bigg,  cor.  Hoiroydy  J.  Wincherter,  Spring 

Ass.  1819.  Mann.  N.  P.  Ind.  220.  (c)  BarUm  v.  Hanton,  2  Taunt  49.  S.  C. 

2  Campb.  97.  {d)  Id.  Ibid.    And  tee  Waland  v,  Elkins,  1  Stark.  N.  P.  C. 

272.  S,  C.  Holt,  N.  P.O.  227.    Floinont  ».  Coupland,  2  Bingh.  170. 
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the  firm,  unless  he  can  show  that  the  single  partner 
had  the  authority  of  his  copartners  to  commit  them 
in  that  particular.  If,  indeed,  he  has  obtained  from 
the  individual  partner  a  joint  negotiable  security, 
under  a  consciousness  at  the  time  of  the  misapplica- 
tion, he  may,  by  sending  it  into  circulation,  render 
it  available  against  the  firm.  Because,  although  in 
his  hands,  were  he  to  attempt  to  put  it  in  suit,  the 
instrument  would  be  void,  and  he  could  not  conse* 
quently  recover  upon  it :  yet  if,  by  negotiation,  it 
get  into  the  hands  of  a  bona  Jide  holder  for  value, 
who  was  not  privy  to  the  fraud  originally  practised, 
it  would  be  just  as  operative  against  the  firm,  as  if  it 
had  been  free  from  primary  imperfection.  The  firm 
may  likewise  be  rendered  responsible  for  the  act  of 
a  single  partner,  although  unconnected  with,  and 
having  no  relation  to,  the  business  in  which  the^ 
have  jointly  adventured,  if  it  be  done  with  their 
joint  authority,  either  express  or  implied  {a).  How- 
ever, a  joint  contract,  entered  into  by  one  or  more  in- 
dividuals,  is  binding  only  upon  those  who  have  a  joint 
interest  in  it  at  the  time  of  its  inception  ;  for  no 
subsequent  act  by  any  person,  who  may  afterwards 
become  a  partner,  not  even  an  acknowledgment  that 
he  is  liable,  will  entail  upon  that  person  the  obliga* 
tion  of  fulfilling  such  a  contract,  if  it  clearly  appear 
that  a  partnership  did  not  exist  at  the  time  the  con- 
tract was  made.  The  joint  interest  must  be  con- 
temporaneous with  the  formation  of  the  contract 
itself  to  superinduce  th^  corresponding  liability  to 
perform  it.  If  it  were  otherwise  the  law  would,  in 
fact,  create  a  supposed  contract,  when  the  real  con- 
tractbetween  the  parties  was  consummated  before  the 
joint  interest  and  consequent  joint  risk  was  in  exist* 
ence.  Thus  {b)  where  several  persons-  agreed  upon 
a  maritime  adventure^  and  to  provide  a  cargo  of 
goods,  which  should,  in  the  judgment  of  the  ma- 
jority, be  proper  for  the  voyage,  and  permission  was 

(a)  Sandilaiids  v.  Marsh.  S  B.  and  A.  673.  ifi)  'SiTilk  v.  Robertaon, 

4  T.  R.  7'20. 
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given  to  the  supercargo  (who  was  to  have  a  "pro- 
portionate profit  and  bear  an  equal  loss  with  the  re- 
spective adventurers)  to  ship,  on  the  joint  account,  as 
many  goods  as  he  might  think  fit;  such  goods  being 
first  approved  by  a  majority  of  the  persons  concerned 
in  the  adventure,  as  proper  for  the  voyage ;  and  it 
was  afterwards  agreed,  that  each  party  was  to  hold 
no  other  share  or  proportion  in  the  adventure  than 
the  amount  of  what  each  separately  ordered  and 
shipped  ;  and  that  the  orders  given  for  the  cargo 
and  outfit  of  the  ship  were  to  be  separately  paid, 
and  that  one  was  not  to  be  bound  for  any  goods 
or  stores  ordered  or  shipped  by  the  other ;  and  that 
the  supercargo  should  have  free  liberty  to  ship  what 
goods  were  suitable  to  the  voyage,  over  and  above 
the  ship  and  outfit,  leaving  room  for  those  ordered 
by  the  adventurers,  and  that  the  ship  should  be 
made  over  in  trust  for  the  general  concern  :  it  was 
held,  that  if  the  supercargo  afterwards  purchased 
goods,  as  part  of  the  cargo,  and  the  ship  sailed  with 
the  goods  so  purchased,  he  alone  was  liable  for 
them,  and  not  his  co-adventurers  jointly  with  him« 
The  reason  on  which  this  determination  proceeded 
seems  to  have  been,  that  after  the  purchase  of  the 
goods  made  by  the  several  adventurers,  there  was 
still,  before  they  became  joint  property,  a  further 
act  to  be  done,  which  was  the  putting  them  on  board 
the  ship  in  which  they  had  a  common  concern  for 
the  joint  adventure,  and,  until  that  further  act  was 
done,  the  goods  purchased  by  each  remained  the 
separate  property  of  the  purchaser.  The  partner- 
ship in  the  goods  did  not  arise  until  their  admixture 
in  the  common  adventure.  So,  where  one  person 
purchases  goods,  and  another  is  afterwards  permitted 
to  share  in  the  adventure,  the  vendor  cannot  main- 
tain an  action  against  the  latter  for  the  price  of  the 
goods  (flf).  But  where  two  or  more  persons  are  to 
share  in  goods  to  be  purchased,  and,  by  virtue  of  a 

{a)  Young  v.  Hunter,  4  Taunt  562. 
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previous  agreement,  a  joint  interest  in  the  goods 
attaches  the  instant  they  are  purchased,  there,  al- 
though one  of  them  make  the  purchase,  concealing 
at  the  time  the  names  of  the  others,  or,  in  fact,  with- 
out any  express  authority  from  them  to  purchase  on 
the  joint  account,  it  is  nevertheless  the  same  as  if  all 
the  names  had  been  announced  to  the  seller,  and 
therefore  all  are  liable  for  the  value  of  them.  This 
question  arose  in  a  late  case  ((i),  where  it  appeared 
that  a  creditor,  having  been  jointly  concerned  with 
his  debtor  in  a  foreign  adventure,  in  respect  of  the 
advances  on  which  the  latter  became  indebted  to 
the  former,  the  creditor,  with  a  view  to  liquidate 
his  demand,  agreed  with  his  debtor  to  join  with  him 
in  a  similar  adventure,  of  which  he  was  to  have  a 
moiety,  and  to  bear  his  proportion  of  the  loss  ;  and 
it  was  likewise  agreed  tnat  the  debtor  should  pur- 
chase and  pay  for  goods  for  the  adventure,  and  the 
returns  should  be  made  to  the  creditor  to  go  in 
liquidation  of  his  debt :  under,,  and  in  furtherance 
of  this  agreement,  the  debtor  purchased  goods  for 
the  adventure  on  credit,  and  it  was  decided  by  the 
Court  of  King's  Bench,  in  an  action  brought  by  the 
seller  against  both  the  creditor  and  debtor,  that, 
inasmuch  as  the  goods  were  purchased  in  pursuance 
of  the  agreement  for  the  adventure,  in  which  it  was 
stipulated  and  arranged  that  the  creditor  was  to 
have  an  interest,  he  was  jointly  answerable  for  their 
price  (6).  It  is  not,  however,  sufficient  to  consti- 
tute a  joint  liability  for  the  capital  brought  into  the 
trade  that  there  is  to  be  a  subsequent  participation 
in  the  profit  derived  from  it.  In  such  a  case  the 
right  ta  participation  can  only  take  its  origin  from 
the  time   of  the  introduction  of  the  capital;   and 

(a)  Gouthwaite  v.  Duckworth,  l2  East,  421. 

{h)  In  the  case  of  Young  o.  Hunter,  4  Taunt*  583,  GlMf,  J.  is  reported  to  have 
saia,  *'  I  am  bj  no  means  of  opinion  that  there  may  not  be  a  case  where  two  houses 
shaU  be  interested  *in  goods  from  the  beginning  of  the  purchase,  yet  not  be  both 
liable  to  the  vendor :  as  if  the  parties  agree  amongst  themselves  that  one  house  shall 
pufdiase  the  goods  and  let  the  other  into  an  interest  in  them,  that  other  being  un- 
known  to  the  vendor ;  in  such  a  case,  the  vendor  could  not  recover  against  him, 
although  such  other  person  would  have  the  benefit  of  the  goods." 
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although  in  every  case  communion  of  profit  is  a 
strong  circumstance  to  explain  a  contract  in  itself 
doubtful,  and  to  show,  as  the  legal  presumption  is, 
that  a  partnership  existed  at  the  time  amongst  the 
participants ;  yet,  where  the  nature  of  the  contract 
clearly  appears,  it  cannot  have  such  a  retrospect  as 
to  alter  it,  and  to  substitute  the  responsibility  of 
several  for  that  of  an  individual  contractor.  There- 
fore, if  several  persons  agree  to  form  a  partnership, 
and  that  each  shall  contribute  a  certain  share  of  the 
capital,  and  any  of  the  persons  borrow  or  purchase 
the  share,  which  is  by  him  afterwards  brought  into 
the  common  stock,  the  liability  for  payment  to  the 
lender  or  vendor  is  not  joint  but  personal  (a).  Nor 
can  a  liability  as  partner  attach  in  a  case  where  there 
is  neither  a  communion  of  profit  nor  a  joint  interest 
in  the  article  purchased,  but  the  purchase  is  made 
by  one  person  upon  an  agreement  between  him  and 
other  persons,  that  each  shall  have  a  distinct  share 
of  the  whole.  Thus,  where  several  different  persons 
separately  employed  a  broker  to  make  purchases  of 
tea  at  the  India  House,  and  the  broker,  upon  pay- 
ment of  the  usual  deposit,  made  the  purchases  and 
took  joint  warrants  for  the  whole,  which  he  pledged 
to  a  banker  as  a  security  for  monies  advanced ;  it 
was  held,  that  such  an  employment  did  not  con- 
stitute a  partnership  amongst  the  employers,  so  as 
to  render  them  eitner  jointly  or  separately  liable 
for  the  loan  (b).  The  same  rule  applies  to  a  con- 
tract made  by  one  person  for  the  purchase  of  goods, 
and  a  subcontract  made  by  him  with  others  for 
taking  particular  shares  ;  this  subdivision  of  his 
bene^ciai  interest,  under  the  original  contract,  does 
not  render  the  persons  claiming  under  him  respon- 
sible jointly  with  himself  for  the  performance  oi  the 
contract  (c).  For  instance,  where  three  persons  en- 
tered into  an  agreement  to  purchase  goods  in  the 

(fl)  Per  Lord  Kenyan  and  Grose^  J.,  in  SaviUe  v,  Robertson,  4  T.  R.  720.     See 
aUo  Gouthwaite  r.  Duckworth,  12  KabL  421. 
<^)  Uoare  v.  Ddwes,  1  DougL  371.  (c)  Coope  v.  £yrc,  1  H.  Bl.  37. 
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name  of  one  only,  and  to  take  aliquot  shares  of  the 
purchase,  but  it  did  not  appear  that  they  were  jointly 
to  resell  the  goods,  the  Court  of  Common  Pleas  held, 
that  on  the  failure  of  the  ostensible  buyer,  the  others 
were  not  answerable  as  partners  with  him  (a).  And, 
in  addition  to  the  possession  of  a  joint  interest,  it  is 
requisite,  in  order  to  render  a  firm  responsible,  that 
credit  should  be  given  to  them  collectively :  for  if 
the  separate  liability  of  a  single  partner  is  alone 
originally  regarded,  the  joint  responsibility  cannot 
afterwards  be  substituted.  Therefore,  where  one  of 
two  partners  drew  bills  of  exchange  in  his  own 
name,  which  he  procured  to  be  discounted  by  the 
same  banker  who  had  discounted  other  bills  drawn 
in  the  joint  name,  it  was  held  that  the  banker  had 
no  remedy  against  the  partnership,  either  upon  the 
bills  so  drawn  by  the  single  partner,  or  for  money 
had  and  received  through  the  medium  of  such  bills^ 
the  proceeds  being  carried  to  the  partnership  ac- 
count ;  and  that  it  made  no  difference,  that  the 
banker,  at  the  time  he  discounted,  conceived  that  all 
the  bills  were  drawn  on  the  partnership  account, 
since  the  money  was  advanced,  by  way  of  discount, 
solely  on  the  security  of  the  parties  whose  names 
were  on  the  bills,  and  not  by  way  of  loan  to  the 
partnership  (A).  And  in  a  case,  in  which  one  mem- 
ber of  a  club  ordered  goods  for  the  benefit  of  all. 
Lord  Ch.  J,  Abbott  ruled,  that  every  member,  who 
either  concurred  in  the  order,  or  subsequently  as* 
sented  to  it,  was  liable,  although  the  member,  who 
ordered  the  goods,  was  made  the  debtor  in  the  trades* 
man's  books;  unless  it  clearly  appeared  that  the 
tradesman  meant  to  give   credit   to  that  member 

(a)  Coope  V.  Eyre,  1  H.  B1.  37. 

(6)  Emly  v.  Lye,  15  East,  7.  See  also  Siffkin  v.  Walker,  2  Campb.  308.  Ex 
parte  Bolitho,  Buck,  100.  Where,  with  the  priYity  of  one  partoer,  a  bill  is  drawn 
by  the  other  upon  the  firm,  bat  it  is  not  accepted,  and  the  payee  disoonnts  it,  and 
the  proceeds  are  applied  to  partnership  purposes,  he  may  sue  bodi  partners  for  money 
lent,  or  money  hitd  and  received,  notwithstanding  they  are  not  jointly  liable  on  the 
bill.    Denton  v.Rodie,  3  Campb.  493. 
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only  {a).  But  where  the  two  requisites  of  a  joint 
interest  and  a  joint  credit  concur,  nothing  but  actual 
satisfaction,  or  the  extinguishment  of  the  original 
consideration,  by  the  acceptance  of  a  higher  security 
£:om  an  individual  partner,  can  invalidate  the  claim 
which  the  creditor  possesses  against  the  firm.  The 
partners,  by  a  private  arrangement,  as  is  most  fre- 
quently done  in  cases  of  dissolution,  may  stipulate 
that  one  of  them  only  shall  discharge  the  joint  de- 
mands ;  but  such  an  arrangement  is  not  binding 
upon  the  creditor,  even  although  he  assents  to  it, 
and,  in  confirmation  of  his  assent,  takes  collateral 
securities  from  the  individual  partner  for  the  joint 
debt.  For  the  acceptance  of  a  security,  not  under 
seal,  from  a  debtor,  on  account  of  his  debt,  does  not 
extinguish  or  affect  the  debt,  but  the  creditor  is  still 
entitled  to  sue  for  it,  provided  he  does  not  receive 
the  money,  for  which  the  security  is  given,  upon  the 
security.  Where  indeed,  after  a  joint  security  has 
been  given,  the  creditor,  without'  the  knowledge  of 
one  partner,  renews  it,  and  consents  to  take  the 
separate  security  of  the  other  partner  in  discharge 
or  the  joint  debt  (A),  or  where  the  other  members  of 
the  firm  sustain  a  detriment  by  the  creditor's  dealing 
with  a  single  partner,  as  if,  on  the  faith  of  such  deal- 
ing, they  permit  the  single  partner  to  receive  monies 
which  otherwise  they  would  have  withheld  (c) ;  in 
such  cases,  it  seems,  the  joint  liability  would  be 
extinguished.  But  except  in  those  and  similar  in- 
stances, nothing  but  payment  can  control  the  right 
of  the  creditor  to  enforce  his  demand  against  all  the 
members  of  the  firm.  Thus,  where  one  of  two  part- 
ners applied  trust  money  in  the  trade,  with  the  privity 
.  of  the  other  partner,  and  having  afterwards  sepa- 
rated, the  partnership  effects  were  assigned  to  the 

{a)  Delauncy  v.  Strickland,  2  Stark.  N.  P.  C.  416.  And  see  Wflliftmsv.  Nunn, 
)  Taunt.  270. 

(b)  Evans  v.  Drummond,  4  Esp.  N.  P.  C.  89.  But  see  Ex  parte  Hodgkinson, 
1 9  Vesey,  295.  (c)  Reed  r.  White,  5  Esp.  N.  P.O.  122.    And  see  Wyatt  v. 

The  Marquis  of  Hertford,  3  East,  147. 


against  Partners.  171 

fiotiiier  partner^  who  undertook  to  discharge  the 
joint  debts ;  it  was  held  that  this  private  arrange- 
ment did  not  operate  to  discharge  the  retiring  part- 
ner, but  that  both  were  liable  to  reimburse  the  trust 
money  (a).  So,  where»  on  the  dissolution  of  a  part- 
nership, it  was  agreed  between  two  partners,  that 
one  should  take  upon  himself  to  discharge  a  debt 
due  to  a  creditor,  who  was  informed  of  it,  and  ex- 
pressly undertook  to  exonerate  the  other  partner 
from  all  responsibility ;  it  was,  nevertheless,  deter- 
mined that,  as  there  was  no  consideration  for  the 
promise  of  the  creditor,  this  arrangement  did  not 
constitute  any  defence  to  an  action  brought  by  him 
against  both  partners,  the  debt  not  being  satisfied  by 
the  one,  nor  any  new  security  having  been  given  (6). 
And  where  one  of  three  partners,  after  a  dissolu* 
tioa  of  partnership,  undertook  by  deed  to  pay  a 
particular  partnership  debt  on  two  bills  of  exchange, 
which  was  communicated  to  the  holder^  who  con- 
sented to  take  the  separate  notes  of  the  one  partner 
for  the  amount,  but  with  a  strict  reservation  of  his 
right  against  all  the  three  partners,  and  a  retention 
ol  the  original  bills;  the  separate  notes  having 
proved  unproductive,^  it  was  held  that  he  might  still 
resort  to  his  remedy  against  the  other  partners,  and 
that  the  taking  under  these  circumstances  the 
.  separate  notes,  and  even  afterwards  renewing  them 
several  times  successively,  did  not  amount  to  satis- 
faction of  the  joint  debt  (c).  On  the  same  principle, 
where  a  firm  of  four  partners  were  indebted  on  a 
dishonoured  bill  of  exchange,  and  having  afterwards 
dissolved  the  partnership,  a  new  firm  was  formed  of 
three  of  them,  and  the  holder  of  the  bill  indorsed  it 
over  to  the  latter  firm,  in  order  if  possible  to  obtain 
payment  of  it ;  and  whilst  the  bill  was  in  their  pos- 
session the  three  settled  their  accounts  with  the 
fourth  partner,  saying  that  the  bill  had  been  satisfied 
by  them,  but  the  bill  itself  was  not  produced  to  or 
seen  by  the  fourth  partner  at  the  time  of  such  set- 

{a)  Smith  v»  JameBon,  5  T.  R.  601 .  (6)  Lodge  r.  Dicas,  3  B.  and  A.  61 1. 

(c)  Bedford  v.  Deakin,  2  B.  and  A.  SIO.  S.  C  2  Stark.  N.  P.  C.  178. 
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tlement :  it  was  held  that  this  was  no  defence  to  the 
fourth,  in  an  action  by  the  holder  against  all  the  part- 
ners, the  bill  not  having  been  in  fact  satisfied  by  the 
persons  to  whom  it  had  been  indorsed  and  handed 
over  (a).  Neither  is  the  responsibility  attaching 
upon  partners,  when  once  it  is  incurred,  varied  or 
altered  by  the  secession  of  some  of  the  old,  and  the 
admission  of  new  members,  although  the  creditor 
continue  to  deal  with  the  newly  constituted  firm,  for 
a  length  of  time,  without  notice  to  the  retiring  part- 
ners that  he  holds  them  responsible.  For  instance, 
a  person  depositing  money  with  bankers,  and  taking 
their  accountable  receipts,  does  not,  by  continuing 
to  leave  his  money  in  the  bank,  after  a  dissolution  of 
the  original  firm  and  the  constitution  of  a  new  one, 
which  consists  of  some  of  the  members  of  the  old 
bank  and  other  persons,  discharge  the  partners  who 
have  seceded,  although  he  receives  interest  regularly 
from  the  new  firm,  gives  them  no  notice,  and  con- 
tinues to  transact  business  with  them  in  the  usual 
and  ordinary  course,  for  a  period  of  four  years,  un- 
til they  become  insolvent  (6).  In  the  exposition  of 
the  statute  5  Eliz.  c.  4.,  it  has  been  determined,  that, 
if  a  person  qualified  to  trade,  by  having  served  as  an 
apprentice,  unite  himself  in  partnership  with  an  un- 
qualified person,  who  never  exercises  the  trade,  but 
only  shares  the  profits  and  the  risks  of  the  partner- 
ship ;  such  unqualified  person  is  not  subject  to  the 
penalties  imposed  upon  a  party  who  carries  on  a 
trade  without  having  served  as  an  apprentice  (c\ 
In  a  former  part  (rf)  of  this  work  it  has  been  ob- 
served, that  where  there  are  several  partnerships 
consisting  partly  of  the  same  members,  carrying  on 
business  under  the  same  name,  and  entering  into 
negotiable  securities  under  the  same  signature,  the 
holder  of  one  of  such  securities,  without  notice  that 
it  was  issued  by  either  "of  the  partnerships  in  parti- 
cular, has  a  right  to  elect  against  which  firm  he  will 

{a)  Featherstoiie  v.  Hunt,  1  B.  and  C.  1 13.  (If)  Oough  v.  Dayie8,4  Price, 

200.    And  see  Slcech*8  case,  I  Meriv.  563.  (r)  Raynard  v.  Chase,  2  Wils. 

40.  S.  C.  1  Burr.  2.  {d)  See  antCt  p.  65. 
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enforce  it.  And  it  may  here  again  be  remarked, 
that  a  nominal  partner  who  is  excluded  from  a  par- 
ticipation in  profit,  and  stipulates  for  an  indemnity 
against  loss,  will  not  be  responsible,  in  his  character 
of  partner,  to  such  claimants  upon  the  firm  as  are 
apprised  of  the  stipulation  (a). 

In  an  action  against  an  individual  he  cannot  ob- 
ject tliat  the  contract,  attempted  to  be  enforced,  is 
rendered  illegal  by  reason  of  the  existence  of  a  secret 
partnership  between  himself  and  another  person.  For 
instance,  if,  before  the  late  statute,  the  name  of  a  sin- 
gle under-writer  appeared  upon  a  policy  of  insurance, 
the  insurer  would  not  have  been  allowed,  if  a  loss  hap- 
pened, to  defeat  a  bondjftde  insurance,  by  urging,  m 
answer  to  an  action  brought  by  the  assured  upon  the 
policy,  that  a  secret  partnership  existed  between  him- 
self and  another  at  the  time  of  its  subscription,  and 
consequently  that  it  was  void  (&)•  Where,  indeed,  a 
person  professing  to  engage  only  his  own  individual 
capital,  pledged  himself  as  such  to  the  assured,  it 
would  be  unjust,  if  he  had  been  permitted  to  set  up  a 
secret  partnership  in  avoidance  of  the  policy  sub- 
scribed by  himself  singly  (cr).  Neithercan  a  partner  set 
up  a  known  partnership  in  abatement  of  a  demand 
made  upon  himself  individually,  in  a  case  in  which 
his  conauct  has  been  fraudulent,  both  as  regards  his 
copartners,  and  the  person  who  endeavours  to  fix 
him  singly.  Therefore  where,  to  an  action  against 
one  of  several  partners  for  not  delivering  goods  with 
a  count  for  money  had  and  received,  the  defendant 
pleaded  the  non-joinder  of  his  copartners ;  and  it 
appeared  that  the  defendant,  being  in  partnership, 
made  the  contract  individually,  but  in  the  joint 
name,  and  for  the  sale  of  joint  property,  and  that, 
in  fraud  of  his  partners,  he  received  the  money  and 

(a)  Aldenon  v.  Pope,  1  Canipb.  408.  (b)  SuIlivMn  v.  Otoitm,  Park  on 

Insur.  8. 

(c)  See  dicta  of  Lord  Kenyan  and  Lawrence^  J.,  in  Booth  v.  HodgK>n»  6  T.  R. 
405.  See  alu)  dictum  of  Heathy  J.,  in  Mitchell  v.  Cockburn,  2  H.  BL  379.  FarU 
aen  can  now  jointly  underwrite  a  policy  of  assurance.  See  5  Geo.  4.  c  1 14,  and 
tfii/^,  p.31. 
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applied  it  to  his  own  U8e>  it  was  held  that  though  the 
bill  drawn  for  the  amount  of  the  goods  was  in  the 
joint  name,  yet  the  plaintiff  might  recover  the  money 
paid  in  discharge  of  the  bill  under  the  common 
count  {a). 

The  responsibility  of  partners  to  third  persons  is 
not  alone  confined  to  cases  of  contract.  In  actions 
quasi  ex  contractu^  and  in  actions  of  torty  they  are, 
in  some  instances,  jointly  answerable  to  the  injured 
party  in  damages.  In  the  former  species  of  action, 
which  is,  in  its  form,  an  action  of  tort,  although  sub* 
stantially  an  action  founded  upon  a  contract,  partners 
are  clearly  responsible.  Thus,  in  the  common  case 
of  a  copartnership  amongst  persons  as  carriers,  if,  in 
the  course  of  their  business,  they  receive  a  parcel  to 
be  carried  by  them  for  hire,  and  the  parcel  be  lost, 
they  are  unquestionably  liable  in  an  action  upon  the 
implied  contract,  that  they  would  safely  and  securely 
carry  it.  And  it  can  make  no  difference,  as  it  re- 
gards their  liability,  if  the  owner,  instead  of  con^ 
sidering  the  loss  as  forming  a  breach  of  promise, 
implied  from  the  consideration  of  hire,  chooses  to 
allege  his  gravamen,  as  consisting  in  a  breach  of  duty 
Arising  out  of  an  employment  for  hire,  and  to  con* 
sider  that  breach  of  duty  as  tortious  negligence  (6). 
The  principle  in  either  case  is  the  same ;  and,  al* 
though  the  form  of  action  which  is  adopted  cannot 
vary  or  alter  the  liability  of  the  partners,  it  has  given 
rise  to  questions  which  we  shall  have  occasion  here^ 
after  to  discuss. 

Actions  of  tort  may  likewise,  in  some  cases,  be 
effectually  sustained  against  partners.  Their  re- 
sponsibility in  actions  of  this  description  may  be  ex- 
emplified by  the  familiar  instances  or  actions  brought 
against  them  for  driving  against  carriages  or  running 
down  ships.  In  those  cases,  if  the  carriage  or  ship 
occasioning  the  injury  be  the  joint  property  of  part* 

(a)  HucUon  v,  RobinaoD,  4  Mau.  and  Selw.  475.  (h)  Govett  v,  Radmclgei 

3  But,  62.  Powell  v.  Lajton,  2  Neif  Rep*  ^^^  BoBoa  v.  SandliDid,  Skin.  278. 
S.  C  3  Lev.  258.  Garth.  68  ;  but  moxe  fully  leported  2  Show.  478. 
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ners,  it  is  immaterial  whether  it  be  under  the  di*. 
rection  or  guidance  of  one  of  the  partners  or  of  their 
servant,  because  the  maxim  of  law  is  qui  facit  per 
aliumjacit  per  se;  and  partners,  like  individuals,  are 
responsible  for  the  negligence  of  their  servants  (ay 
So,  ia  an  action  of  trover,  it  is  not  necessary  that 
there  should  be  a  joint  conversion  in  fact,  in  order 
to  implicate  all  the  partners,  for  such  a  conversion 
may  arise  by  construction  of  law.  Thus,  an  assent 
by  some  of  the  partners  to  a  conversion  by  the  others 
will  make  them  wrong-doers  equally  with  the  rest, 
provided  the  conversion  was  for  their  use  and  bene* 
fit,  and  that  they  were  in  a  situation  to  have  originally 
commanded  the  conversion :  in  such  a  case  the  rule  of 
omnis  ratihabitio  retrotrahitur  et  mandato  cequipara^ 
^z^r  applies  (6).  And  if  copartners  are  engaged  in  smug- 
gling, which  is  a  species  of  tort,  on  an  information 
filed  for  the  penalty,  they  are  jointly,  as  well  as  sepa- 
rately, liable  (c);  Indeed,  in  the  instance  of  libels,  an 
anomalous  case,  a  bookseller  or  the  proprietor  of  a 
newspaper  is  answerable  for  the  acts  of  his  agent  or 
copartner,  not  only  civilly,  but  criminally  (rf).  But, 
except  in  these  cases,  partners  are  not  generally  re- 
sponsible for  the  wrongs  of  each  other.  If  they  all 
join  in  one  trespass  or  tort,  of  course  they  may  all 
be  sued,  and  compelled  to  make  compensation  for 
the  injury  they  have  committed:  but  an  action  for 
such  a  misfeasance  would  arise  from  their  personal 
iQisconduct,  and  not  from  the  relation  of  partner* 
ship  subsisting  between  them.  With  regard  to  mat«* 
ters  quite  unconnected  with  the  partnership  trade 
or  business,  there  cannot  be  a  doubt  but  that  a  joint 
responsibility  would  not  be  incurred  for  a  tort  com- 
mitted by  an  individual  partner.  And,  in  general, 
acts  done  in  the  course  of  the  partnership  trade  or 

(a)  Mitchell  v.  Tarbutt,  5  T.  R.  649.  (6)  4  Inatit.  317.  Com.  Dig.  Tit 

Trespass,  C.  I .    And  see  J^icoU  v.  Olennie^  1  Mmu.  and  Selw.  588. 

(c)  Attorney-General  v.  Burges,  Bunb.  223.  See  also  R«x  v.  Manning,  Cam. 
Rep.  616.  (d)  Rex  v.  Almon,  5  Burr.  12686.  Res  v.  Peaice,  Peake's  N.  P.  C 

7h.  Rerv.  Toptunn,  4  T.  R.  136.  Per  LiHkdak^  J.  Rez  v.  S^mh,  S  Barn,  and 
Crea.  723. 
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business,  in  violation  of  the  law,  will  only  implicate 
those  who  are  guilty  of  them.  If  one  of  two  bankers 
in  partnership  should  commit  usury  in  discounting 
bills,  or  if  one  of  two  surgeons  in  partnership  should 
wantonly  ill-treat  a  patient,  the  innocent  copartners 
would  not  be  liable  to  an  action  for  penalties  or  da* 
mages.  But  if  an  attorney  be  in  partnership  with 
another,  and  they  cfarry  on  their  business  together, 
and  their  joint  names  are  put  on  their  papers  in 
causes  in  their  office,  it  has  been  ruled,  that  either 
of  them  is  liable  to  the  penalties  imposed  (a)  for 
practising  as  an  attorney  without  entering  his  cer- 
tificate :  though  it  appear  that,  by  a  private  arrange- 
ment, the  party  sued  was  to  derive  no  benefit  from 
the  suit,  in  respect  of  prosecuting  which  the  qui  tarn 
action  (Jb)  for  the  penalty  is  brought  (c).  The  con- 
sequence is,  and  it  has  accordingly  been  determined, 
that  two  attornies  or  proctors  cannot  be  sued  to- 
gether, as  for  one  offence,  in  practising  without 
having  obtained  and  entered  their  certificate  (d). 

We  have  hitherto  considered  the  liabilities  at- 
taching upon  partners,  as  affecting  solely  those  part- 
ners who  are  ostensible.  The  same  rule,  however, 
applies  to  a  dormant  partner.  When  he  is  discovered 
he  is  equally  liable  as  if  his  name  had  appeared  in 
the  firm,  'alj:hough  unknown  to  be  a  partner  at  the 
time  of  furnishing  the  subject  matter  of  the  debt  (e) ; 
and  an  action  may  be  maintained  against  him  alone 
upon  a  joint  contraci:,  if  he  do  not  avail  himself  of 
the  legal  objection  arising  from  the  nonjoinder  of 
the  ostensible  partner,  by  pleading  in  abatement  (y). 
Neither  is  it  any  security  to  him,  more  than  to  an 
ostensible  partner,  that  he  stipulated  that  his  co- 
partner should  caft'y  on  the  trade  at  his  own  sepa- 


(a)  See  37  Geo.  3.  c.  90.  s.  26. 

\h)  See  44  Oeo.  3.  c.  98.  s.  10.  by  which  it  is  provided,  that  the  penalties  in- 
Guzred  by  virtue  of  <hat  or  any  other  act  of  Parliament  relating  to  the  stamp  duties, 
shall  only  be  recovered  in  the  name  of  the  Attomey-Oeneral. 

ifi)  Edmonson  v.  Davies,  4  Esp.  N.  P.  C.  14. 

(d)  Bamaid  v.  Gostling,  I  New  Rep.  245.    S.  C.  2  East,  569. 

\e)  Robertson  v.  Wilkinson,  S  Price,  5S8.    Saville  v.  Robertson,  4  T.  R.  7S& 

CO  Per  Lord  Kenyan^  Saville  v.  Robertson,  4  T.  R.  724. 
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rtfte  riski  and  that  he  should  not  be  answerable  for 
any  of  the  joint  debts  or  engagements  (a).  Even 
those  acts  done  by  a  creditor,  such  as  selecting  one 

Eartner,  accepting  new  bills,  &c.  which  are  usually 
eld  to  operate  the  discharge  of  the  other  partners, 
will  not  liberate  an  unknown  dormant  partner,  if 
they  were  done  by  the  creditor  during'  the  time  of 
his  concealment  (6). 

An*action  being  instituted  against  partners,  if 
those  who  are  sued  neglect  to  appear,  the  object  of 
the  plaintiff  must  be,  to  compel  their  appearance, 
since,  until  all  appear,  8r  those  whp  do  not  appear 
are  outlawed,  ne  cannot  proceed  in  his  action* 
Where  the  process  is  bailable,  and  all  are  arrested 
under  it,  ii  the  defendant^  do  not  appear  according 
to  the  exigency  of  the  writ,  after  bail  to  the  sheriff 
has  been  given,  the  plaintiff  may  either  take  an 
assignment  of  the  bail-bond  and  proceed  thereon 
against  the  defendants  and  their  bail,  or  he  may 
rule  the  sheriff  to  return  the  writ  and  bring  in  the 
bodies  of  the  defendants.  Where,  however,  bail  for 
their  appearance  is  not  given,  but  the  defendants 
remain  in  the  custody  of  the  sheriff,  they  may,  not- 
withstanding their  neglect  to  appear,  be  proceeded 
against  as  prisoners  (c).  And  if  the  process,  instead 
of  being  bailable,  be  serviceable  only,  t^e  >plaititiff 
may,  under  the  statute  (rf)>  proceed  to ,  judgment 
against  them  all,  provided  it  be  duly  served  upon 
each  individual  defendant  (e),  and  they  do  not  ap- 
pear in  pursuance  of  its  mandate.  But,  where  some  . 
of  the  defendants  are  resident  abroad,  and  therefore 
being  without  the  jurisdiction  pf  the  court,  are  not 
capable  of  the  effectual  service  of  its  process,  a  dif- 
.iiculty  arises  in  enforcing  their  ap{fbara]ice#  If  the 
partner  who  is  served  and  appears  chooses  to  enter 
an  appearance  for  his  co-partners,  he  may  do  it, 

(a)  Hubert  v.  Nebon,  DaTies'  B.  L.  8. 
lb)  Robertson  v.  WOkinioD,  3  Price,  338. 

.  (e)  See  the  mode  of  proceeding  in  such  cases,  Tidd*8  Pract  (7th  ed.)  342,  ei  stq* 
{d)  See  V2  Cfea  1.  c  29.  and  5  Oeo,  2.  c.  27.  (0  Pr.  Reg.  301. 
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and  his  act  will  be  binding  upon  them  (a) ;  but  he 
cannot  be  compelled  to  do  so.  However,  in  the 
event  of  his  refusal  to  enter  a  joint  appearance,  the 
plaintiff  is  not  destitute  of  compulsory  means  to  en- 
force obedience  to  his  writ.  He  may  either  pro- 
ceed to  outlaw  those  who  do  not  appear,  or  he  may 
distrain  (^)  the  joint  effects  in  this  country,  and 
thereby  endeavour  to  compel  an  appearance.  If 
joint  property  can  be  found,  the  latter  is  the  more 
speedy  process,  and  courts  are  more  disposed  to 
favour  it  than  the  remedy  by  outlawry.  In  on6 
case  (cr),  where  an  appearance  was  attempted  to  be 
enforced  by  distress,  the  Court  of  Common  Pleas 
decided,  that  if  three  partners  (two  of  whom  reade 
abroad  and  one  in  England)  be  sued  for  a  partner- 
ship debt,  and  the  partner  resident  in  England  ap- 
pear to  the  action,  but  refuse  to  appear  for  his 
partners  who  are  abroad,  the  sheriff,  under  a  dis- 
tringas against  the  two  partners,  may  take  partner- 
ship effects,  though  paid  for  solely  by  the  partnet 
in  this  country,  to  whom  ^:he  partnership  was  largely 
indebted.  But  if  no  joint  effects  are  to  be  found, 
the  only  mode  of  proceeding  for  this  pu^rpose  is  by 
outlawing  the  defendant  who  is  abroad,  since  the 
partner  here  is  not  bound  to  appear  fdr  him,  ndr 
can  the  separate  property  of  the  one  be  attadhed 
under  a  writ  of  distringas  issued  with  the  view  of 
enforcing  the  appearance  of  the  other  partner  (rf). 
We  have  already  observed,  that  before  a  plaintiff 
can  proceed  solely  against  the  defendant  who  may 
have  appeared,  he  must  carry  the  action  on  throtigh 
the  whole  line  of  process  to  an  outlawry  against 
those  upon  whom,  either  in  consequence  of  their 
absconding,  or  their  residence  abroad,  the  writ  can- 

(a)  Harrison  v,  Jackson,  7  T.  R.  207.  dicL  Dampier,  aig. 

(ft)  Where  a  defendant  is  abroad,  a  plaintiff  may,  notwithstanding  thestat  51  Oeo. 
3.  c.  124,  issue  a  distringas  for  the  purpose  of  oompdling  his  appeikrance  thereby. 
Nicholson  v.  Bownass,  3  Price,  263.  S.  P.  Dwerryhoase  v.  Gndiam,  Id.  2^1)6.  n. 

(c)  Morley  v.  Strombom,  3  Bos.  and  PuL  251. 

(<0  Ooldamitfa  v.  Levy,  4  Taunt.  299. 
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not  be  execoted  (a).  And  courts  of  law  have  shown 
an  inclination  to  assist  a  plaintiff  who  is  reduced  to 
the  neoisssity  of  proceeding  to  such  an  extremity 
againet  one  or  more  of  his  joint  debtors.  Therefore, 
where,  on  a  writ  against  three,  one  was  arrested  and 
lay  in  gaol,  and  the  other  two  absconded,  the  Court 
of  King's  Bench  refused  to  discharge  the  prisoner, 
notwithstanding,  according  to  the  practice  of  the 
conrt,  the  time  for  declaring  against  him  had  ex- 

{ured;  observing,  that  he  must  appear  for  all,  or 
ie  in  ^aol  until  the  other  two  were  outlawed  Qi). 
In  such  a  case,  however,  the  plaintiiS*  must  move 
the  court,  or  apply  to  a  >u(%e,  for  time  to  declare 
against  the  prisoner,  until  the  outlawry  or  appear- 
ance of  the  other  defendants  (cr) ;  and  must  show 
that  he  is  using^  all  due  diligence  in  proceeding 
against  them  (d). 

Having  seen  what  responsibilities  partners  incur 
to  third  persons,  either  by  their  own  joint  acts,  or 
by  the  act  of  an  individual  member  of  the  firm,  and 
having  also  pointed  out  the  method  to  be  adopted 
to  compel  the  appearance  of  partners  to  an  action 
instituted  against  them,  we  will  now  inquire^  what 
is  the  consequence  of  a  nonjoinder  of  all  the  part- 
ners, when  a  joint  contract  or  security  is  attempted 
to  be  enforced.  In  this  respect,  the  case  of  part- 
ners, who  have  to  sustain  th^  character  of  plaintiffs, 
differs  essentially  from  that,  in  which  they  appear 
upon  the  record  as  defendants.  In  the  former  in- 
stance we  have  explained  (e),  that  although  a  de- 
fendant may  plead  the  nonjoinder  of  a  copartner  in 
abatement,  he  is  not  compelled  to  do  so ;  he  may 
reserve  his  objection,  and  avail  himself  of  it  in  any 
stage  of  the  proceedings.  But  in  the  latter  case, 
partners  must  take  advantage  of  the  objection,  that 
all  the  contracting  parties  are  not  sued,  by  a  plea 

(a)  See  Tidd*i  PneL  (7th  ed.)  148.  md  the  cuet  thtue  dted.  Barwcnt  v.  Wal- 
ttm,  3  Atk.  5ia 

(l)  Per  Cut.  £.  12  Oeo.  3.  K.  B.  2  Cromp.  9.  Bamei,  396,  401.  2  Blecki. 
B^t*  769.  (c)  Id.  Ibid.  Syk«i  v.  Bauwcns,  2  New  Rep.  404. 

(tf)  Tidd*!  Pract  (7th  ed.)  428.  {.t)  See  onie,  p.  146. 
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in  abatement,  and  it  is  available  in  that  way  only, 
though  the  plaintiff  knew  and  even  contracted  with 
the  other  partners.  Formerly,  and  especially  in 
cases  of  contract,  the  law  was  otherwise,  and  on  the 
mistaken  and  unfounded  assumption  that  such  matter 
could  not  be  pleaded  in  abatement  (a),  it  was  held, 
that  if  it  appeared  at  the  trial  that  there  was  a  joint 
contract,  and  only  one  of  the  contracting  parties 
was  sued,  it  was  a  decisive  objection  against  the 
plaintifPs  action,  the  rule  then  being  unconditionally, 
as  it  is  now  restrictively,  that  in  actions  upon  con- 
tracts, every  partner  must  be  made  a  defendant  (6). 
The  adherence  to  that  rule,  and  the  mode  in 
which  the  objection  was  allowed  to  be  taken,  namely 
by  giving  it  in  evidence  under  the  plea  of  non  as- 
sumpsit,  occasioned  many  nonsuits,  much  vexation, 
and  a  great  hindrance  to  justice.  The  rule  itself 
must  have  been  introduced  originally  from  the 
semblance  of  convenience,  that  there  might  be  one 
judgment  against  all  who  were  liable  to  the  plaintiff's 
demand :  but  experience  has  shown  that  conveni- 
ence, as  well  as  justice,  lies  the  other  way.  A  creditor 
knows  with  whom  he  deals,  but  he  may  not  know 
the  secret  partner.  He  might  therefore,  under  the 
practice  as  it  formerly  prevailed,  have  been  subjected 
to  many  nonsuits  before  he  ascertained  who  all  the 
partners  were ;  or  might  indeed  have  been  driven 
to  the  necessity  of  instituting  a  suit  in  equity  for  a 

(a)  That  the  Donjoinder  of  a  joint  contractor  was  the  proper  subject  of  a  plea  in 
abatement,  appears  from  the  year  books.  Mich.  35  Hen.  6. 38.  If  one  brings  debt 
against  another,  and  declares  for  the  price  of  a  horse,  it  is  a  good  plea  in  abatemetd 
tfi  say,  that  the  defendant  and  another  bought  the  said  horse.  S.  C,  dted  Bro.  Tit. 
Briefe,  37.  So  Tr.  9  Edw.  4.  24.  b.  writ  of  debt  brought  against  B.,  and  plaintifr 
declares  on  a  contract :  the  defendant  says  that  the  contract  was  made  by  him  and 
one  C,  still  living,  and  not  named  in  the  writ :  upon  which  the  writ  abated.  After- 
wards C.  dies,  and  a  new  writ  is  brought  against  B.  upon  the  same  contract,  he  shall 
be  received  to  wage  his  law,  although  he  hath  before  adtnowl^ed  the  contract,  for 
he  may  have  since  dischaiged  it.  And  again  Pasch.  10  Ed.  4.  S,  In  writ  of  ar^ 
count  against  me  as  receiver,  it  is  a  good  plea  that  I  and  another  were  the  reodvers 
who  is  still  living ;  judgment  of  the  writ.  For  thereby  I  shall  compel  the  plaintifiT 
to  charge  another  as  wdl  as  me ;  and  besides  he  may  have  some  matter  of  dischaige 
of  whi(£  I  have  no  knowledga—See  the  judgment  of  Mat^field^  C  J.  in  Powell  v. 
Iiayton,  2  New  Rep.  365. 

{b)  Boson  V.  Sandford,  Skin.  278.  S.  C.  3  Lev.  258.  Garth.  ^8.  2  Show.  478- 
See  also  Sheppard  v.  BaiUie,  6  T.  R.  329. 
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discovery  of  the  persons  constituting  the  firm.  That 
rdile,  in  its  application,  was  consequently  attended 
with  the  greatest  hardship,  since  a  bond Jide  Qiediioi 
was  burthened  with  the  expense  of  nonsuits,  in  favour 
of  a  defendant,  who  was  certainly  liable  to  pay  his 
whole  demand,  and  who  could  not  be  injured  by 
being  sued  singly,  because  whatever  he  paid,  he 
must  have  had  credit  for  in  his  account  with  the 
partnership.  The  injustice  of  such  a  rule,  and  the 
great  inconvenience  of  such  a  mode  of  litigation, 
founded,  not  upon  the  merits  of  the' case,  but  upon 
the  form  of  proceeding,  did  not  escape  the  acute 

Eenetration  of  the  eminent  Lord  Mansfield.  For 
im  it  was  reserved  to  abolish  the  unjust  and  oppres- 
sive practice  which  had  obtained  the  sanction  of  his 
predecessors,  and  by  the  substitution  of  a  rule  more 
consonant  to  the  principles  of  justice,  and  more  salu- 
tary in  its  effects,  to  defeat  the  endless  vexation  to 
which  creditors  were  exposed.  For  the  convenience' 
of  suitors,  he  therefore  laid  down,  that  a  defendant 
must  take  advantage  of  the  objection  at  the  begin- 
ning of  the  suit,  by  pleading  it  in  abatement  (a)  ; 
and  this  rule  has  universally  obtained  the  approbation 
of,  and  has  been  adopted  by,  succeeding  judges  (J). 
Debts,  therefore,  contracted  by  partners  in  trade  are 
joint  debts,  for  which  an  action  can  only  be  main- 
tained against  all  the  partners,  or  the  surviving  part- 
ners jointly,  provided  the  exception  in  the  event  of 
a  nonjoinder,  is  properly  taken  by  a  plea  in  abate- 
ment. But  the  objection  is  available  only  by  a  plea 
in  abatement,  and  advantage  cannot  be  taken  of  it 
under  the  general  issue,  the  omission  to  plead  in 
abatement  being  considered  as  an  absolute  waiver  of 

(a)  Rioe  v.  Shute,  5  But.  2611.  S.C.  2  Bladu.  Rep.  69!u 

{b)  Abbott  V.  Smith,  2  Blacks.  Rep.  947., Saddle  v.  WiUon,  6  T.  R.  369. 
SeoU  o.  Godwin,  1  Bos.  and  Pul.  67.  Oovett  v.  Radnidge.  3  East,  62.  Powell  v. 
Layton,  2  New  R^.'  372.  Byen  9.  Doby,  1  H.  BL  236.  Sutton  v.  Clarke,  6 
Taunt.  29.  See  abo  1  Wms.  Saund.  290.  Caies.of  frand  are  necessarily  excepted 
out  of  the  ^eral  rule.  Therefore,  where  one  partner  fraudulently  makes  a  oon- 
tnct  in  the  joint  name,  in  an  action  against  himself  singly,  he  cannot  plead  the 
ttonjcinder  4»f  his  coputncrs  in  abatement.  Hudson  v.  R^unson,  4  Mau.  and  Sdw. 
47b. 
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the  objection  {a).  Nor  is  there  any  injustice  in  this 
rule.  An  opportunity  is  afforded  to  the  defendant, 
of  insisting  that  the  co-contractors  shall  be  joined 
with  him  in  the  suit,  but  at  the  same  time,  it  is  sa 
regulated  as  to  avoid  the  delay  and  expense  of  a 
trial.  The  creditor  is  also  protected  against  the 
consequences  resulting  from  the  former  practice; 
for  as  a  plea  in  abatement  must  give  the  plaintiff  a 
better  writ,  the  defendant  must  plead  the  whole 
truth  of  the  case,  and  disclose,  on  the  face  of  his  |^ea, 
who  are  the'  persons  liable.  He  cannot  turn  the 
plaintiff  round  more  than  once  by  setting  up  fresh 
partners  in  abatement  of  every  new  action.  If  his 
plea  be  untrue  in  point  of  fact,  as  if  he  plead  a  part- 
nership between  himself  and  another,  and  be  has 
two  partners,  the  plaintiff  may  take  issue  on  the  plea, 
and  if  it  be  found  that  he  has  two  partners,  the  plain- 
tiff will  be  entitled  to  judgment,  since  the  plea  which 
imports  that  he  has  only  a  single  partner  is  dis- 
proved  (i).  On  the  same  principle  where  in  an 
action  of  assumpsit,  the  defendant  pleaded  that  the 
promise  was  made  jointly  by  himself  and  two  others 
who  were  alive,  and  after  the  defendant  had  proved 
that  he  had  two  partners,  the  plaintiff  produced 
several  letters  from  him,  which  were  signed  in  his 
own  name,  and  in  which  he  individually  promised 
to  pay  the  debt  in  question,  without  making  any 
mention  of  his  partners.  Lord  EUenborough  held 
the  letters  conclusive  evidence  that  the  debt  was 
due  from  the  defendant  individually,  and  not  t%oia 
the  partnership,  and  would  not  permit  him  to  show, 
that  it  was  due  jointly  from  himself  and  his  part«- 
ners  (c).  And  where  an  action  was  brought  against 
one  defendant  who  pleaded  a  similar  plea,  it  was  held 
that  an  account  kept  by  the  defendant  only  in  a 
pass  book  between  him  and  the  plaintiff  at  the 
bankers  of  the  former,  was  strong  evidence  to  show 

(a)  Id.  Ibid.    See  iOm  Wright  o.  Hunter,  1  Bael,  20. 
.  (6)  Abbott  v.  SmiUi,  2  Blacks  947.    Go^on  v.  Oood,  6  Tuint  587.  S.  C.  2 
Monh.  299*  (c)  Murray  v.  Somerville,  2  Campb.  99.  n. 
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that  the  credit  was  given  to  the  defendant  alone  (a). 
But  in  support  of  such  a  plea,  it  is  said  to  have  been 
ruled  at  Nisi  Prius,  and  aiterwards  to  have  been  de- 
cided upon  a  motion  for  a  new  trials  that  where  the 
plaintiff's  particular  contains  items  which  are  owiqg 
from  the  defendant  jointly  with  the  partner  who  is 
not  sued,  the  defendant  will  be  entitled  to  a  verdict, 
although  the  plaintiff  should  be  prepared  to  prove 
that  some  of  the  items  were  furnished  on  the  credit 
of  the  defendant  only  (b).  Pleas  of  this  description 
being  considered  as  dilatory  are  not  much  favoured 
by  the  courts  ;  and  in  one  case  (c)  where  a  defendant 
pleaded  in  abatement,  that  others  were  jointly  liable 
with  himself,  and  the  plaintiff  applied  to  the  de- 
fendant's attorney  to  give  the  places  of  abode  and 
additions  of  those  persons,  which  he  refused  to  do 
unless  the  action  were  discontinued,  the  Court  of 
King's  Bench  intimated,  that  if  the  defendant  per- 
severed in  such  refusal,  the  plea  should  be  set  aside. 
But  to  proqeed  to  the  discussion  of  the  rule  itself, 
it  is  not  confined  to  actions  on  simple  contracts,  but 
applies  ^s  forcibly  where  specialties  or  instruments 
in  writing,  either  under  or  not  under  seal,  executed 
or  made  jointly  by  two  or  more  are  put  in  suit.  The 
reason  indeed  is  analogous  in  both  cases.  If  it  do 
not  appear  on  the  face  of  the  declaration,  that  the 
instrument  declared  upon  created  a  joint  obligation, 
the  record  is  not  falsified  if,  at  the  trial,  the  obliga- 
tion be  proved  to  have  been  joint.  In  such  a  case 
there  is  no  variance,  the  contract  proved  and  the 
contract  laid  being  the  same,  and  the  objection  be- 
ing merely,  that  the  persons  making  it  are  different, 
which  is  precisely  the  case  contemplated  by  Lord 
Mansfield  when  he  reformed  the  former  practice  {d). 
Therefore,  if  a  bill  of  exchange,  stated  to  be  ac- 
cepted by  three  persons,  be  proved  to  have  been 

(a)  Zdbcf  o.  Howard,  2  Stark.  N.  P.  C.  555.  (»)  ^olaoa  v.  Selby,  1  Esp. 

N.  P.  C.  45?.  (r)  Taylor  v.  Harris,  4  B.  and  A«  93.  (J)  Qomatne 

V,  Frederick,  dted  1  WiUiams'  Saunders,  391.  (c). 
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accepted  by  the  three  jointly  with  a  fourth  (a),  or 
if,  being  alleged  to  have  been  drawn  by  the  defend- 
ant singly,  it  be  shown  to  have  been  drawn  by  him 
and  another  (6),  there  is  not  in  either  of  these  cases 
such  a  variance  between  the  allegation  and  proof, 
as  will  be  available  to  the  defendant  at  the  trial,  if 
he  have  neglected  to  plead  the  nonjoinder  in  abate- 
ment. So  where  the  plaintiff  declared  on  a  bond 
made  by  the  defendant,  to  which  non  est  factum  was 
pleaded  ;  the  jury  found  specially  that  the  bond  was 
a  joint  bond,  made  by  the  defendant  and  another  to 
the  plaintiff,  and  it  was  adjudged  that  the  plaintiff 
should  recover  :  "  because  when  two  men  ^.le  jointly 
bound  in  one  bond,  although  neither  of  them  is 
bound  by  himself,  yet  neither  of  them  can  say  that 
the  bond  is  not  his  deed ;  for  he  has  sealed  and  de- 
livered it,  and  each  of  them  is  bound  in  the  whole  (cj." 
Proving  that  another  person  contracted,  does  not 
negative  that  the  defendant  himself  contracted. 
And  it  is  now  indisputably  settled,  that  in  all  cases 
of  a  joint  obligation  or  deed,  or  a  joint  contract  in 
writing  or  by  parol,  if  one  only  be  sued  he  must 
plead  the  matter  in  abatement,  and  cannot  take  ad- 
vantage of  it  afterwards  upon  any  other  plea,  or  in 
arrest  of  judgment,  or  give  it  in  evidence  at  the  trial 
as  a  bar  to  the  action  (a).  Even  to  contracts  raised 
in  invitum  of  the  contractors  the  rule  extends.  Thus 
in  an  action  of  debt  on  the  statute  of  Ann  (e)  by  the 
loser  to  recover  money  lost  at  play,  the  defendant 
may  plead  that  all  the  winners  are  not  joined  with 
him,  and  his  plea  will  be  available,  because  the  statute 
gives  the  action  on  the  idea  of  there  being  a  contract 
which  the  act  of  parliament  itself  raises  (y). 

But  although  a  contract  may  be  declared  upon  as 
separate,  and  it  will,  notwithstanding,  be  supported, 

(a)  Mountstephen  v.  Brooke,  1  B.  and  A.  224.    See  Rex  v.  Powell,  1  Ryan  and 
Mood.  101.  (b)  Evans  v.  Lewu»  cited  1  Williams*  Saiindets,  291.  (d). 

(r)  Whelpdale's  case,  5  Rep.  1  ]«).    See  also  South  v.  Tanner,  2  Taunt.  256» 
(d)  Cabell  v.  Vaugfaan,  1  Wms.  Saund.  2^1.  b.  («)  9  Ann,  c.  14« 

(/)  Bristow  V.  James,  7  T.  R.  257. 
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if  it  be  proved  to  have  been  joint,  provided  the 
variance  does  not  appear  on  the  declaration,  or  any 
other  pleading  of  the  plaintiff;,  yet  it  will  be  error 
if  a  joint  contract  is  set  forth  in  the  pleadings, 
and  it  appears  from  thence  that  the  co-contractors, 
who  are  omitted  as  defendants^  are  alive.  There  a 
difference  appears  upon  the  face  of  the  record ;  the 
plaintiff  himself  shows  that  another  ought  to  be 
joined ;  he  has  a  better  writ,  according  to  his  own 
statement,  and  it  would  therefore  be  absurd  to  call 
upon  a  defendant  to  plead  an  admitted  fact  in  abate- 
ment, the  sole  object  of  which  plea  is  merely  to  intro- 
duce on  the  record  some  new  additional  fact,  which 
gives  to  the  plaintiff  a  better  writ  (a).  In  such  a 
case,  a  defendant,  not  being  permitted  to  plead  the 
variance  between  the  writ  and  the  declaration  (for  a 
plea  in  abatement  of  the  writ  could  not  be  sus- 
tained) (ft),  may  take  advantage  of  the  omission  by 
demurrer,  or  he  may  move  in  arrest  of  judgment,  or 
sustain  a  writ  of  error  (c).  But  where  the  instru- 
ment, which  is  the  foundation  of  the  action,  is  a  joint 
bond  or  deed,  it  must,  to  enable  the  defendant  to 
take  advantage  of  the  nonjoinder,  otherwise  than  by 
a  plea  in  abatement,  appear  upon  the  record,  not 
only  that  the  co-obligor  or  co-covenanter  is  alwe, 
but  that  he  sealed  or  ej?ecuted  the  bond  or  deed  {d). 
Those  are  facts  which,  if  the  defendant  plead  in 
abatement,  are  absolutely  necessary  to  be  averred  by 
him  in  his  plea;  and  unless  the  plea  in  abatement  is 
rendered  unnecessary  by  the  admission  of  the  plain- 
tiff, in  his  pleadings,  of  the  facts  which  ought  and 
must  be  pleaded,  the  defendant  cannot  avail  himself 
of  the  objection,  except  in  the  ordinary  method. 
There  are,  indeed,  two  cases  which  seem  to  militate 
against  this  rule,  in  which  it  neither  appeared  that 
the  co-obligors  sealed  the  bonds,  or  were  alive  at  the 
commencement  of  the  suit ;  but  the  actions  were, 

(a)  Seott  r.  Godwin,  I  Bos.  and  PuL  67.  (b)  Id.  Ibid.         (c)  1  Chiit.  on 

PI.  32.  South  V,  Tanner,  2  Taunt  254.  (d)  Hornet  r.  Moore,  cited  5  Burr. 
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ueverthelessy  considered  respectively  abateable,  on 
account  of  the  nonjoinder.  In  the  one  (a)  where,  to 
an  action  of  debt  on  bond,  the  defendant  pleaded  a 
release,  the  plaintiff  prayed  oyer ;  and,  on  oyer,  it 
appeared  that  the  plaintiff  had  released  the  defendant 
from  all  bonds,  except  one  for  40/.,  wherein  defend- 
ant and  one  T,  O,  stood  bound,  and  the  plaintiff  re* 
plied,  that  the  excepted  bond,  and  the  bond  declared 
upon,  were  the  same  bond  :  the  court,  on  demurrer, 
said,  that  the  plaintiff  himself  having  admitted,  by 
his  deed,  tliat  two  were  bound,  ought  to  have 
brought  his  action  against  both.  But  this  detenni* 
nation  is  impeached  by  Sir  WiUiam  Jones  (J)\  who 
says  there  was  no  resolution  upon  that  point,  and 
that  the  Chief  Justice  was  absent.  In  the  other 
case  (c),  a  scire  facias  was  brought  against  two  de- 
fendants, stating  that  they,  and  Vwcrother  persons^ 
by  bond  sealed  with  their  seals,  became  jointly  and 
severally  bound  to  the  king  in  a  certain  sum  of 
money,  stating  nonperformance,  &c. ;  and  the  court 
were  of  opinion,  that  as  abateable  matter  appeared 
on  the  scire  faciaSj  it  was  not  necessary  for  the  de-> 
fendant  to  plead  in  abatement,  and  they  gave  judg- 
ment that  the  scire  facias  should  be  quashed.  How- 
ever, notwithstanding  these  cases,  the  better  opinion 
seems  now  to  be,  that,  unless  the  facts  necessary  to 
be  pleaded  are  disclosed  and  admitted  by  the  plain- 
tiff in  his  pleadings,  the  defendant  is  not  entitled  to 
take  an  objection  to  the  nonjoinder  otherwise  than 
by  a  plea  in  abatement  (d).  In  the  case  of  a  joint, 
contract  there  is  this  objection  to  the  nonjoinder  of 
one  or  more  of  the  several  parties  liable,  that  if  judg- 
ment be  obtained  against  one,  in  a  separate  action 
against  him  upon  such  contract,  the  plaintiff  may 
experience  difiiculty  in  afterwards  proceeding  against 
the  parties  omitted  (e). 


(a)  Hickmoit's  Case,  9  Rep.  52.  b.  {h)   Sir  W.  Jones,  304.    See  8  Mod. 

242.     .       (0  Rex  v.  Young,  dtedS  T.  R.  769.  {d)  Cftbdl  v,  Vaughan,  1 

Wmt.  Sauml.  291,  b.  I.  Chitt.  on  PI.  32.  (c)  Com.  Dig.  Tit.  Adion,  K.  4. 

L.  4.     1  Chitt.  on  PI.  32.    See  also  Godson  x.  Smith,  2  B.  Moore,  157. 
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Where  one^of  the  joint  contractors  dies,  subse- 
quently to  the  making  of  the  contract,  the  survivor 
is  alone  responsible  at  law,  the  personal  representa- 
tives of  tlie  deceased  partners  being  discharged  from 
liability  (a).  And,  if  the  executor  be  sued,  he  may 
either  plead  the  survivorship  in  bar,  or  give  it  in 
evidence  under  the  general  issue  (b).  In  declaring 
against  a  surviving  partner,  it  was  in  an  old  case  (c) 
said  by  LordHolty  that  **  if  there  be  two  partners  in 
trade,  and  one  of  them  buy  goods  for  them  both, 
and  the  other  dieth,  the  survivor  may  be  charged  by 
indebitatus  a^^u^i^i/ generally,  without  taking  notice 
of  the  partnership,  or  that  the  other  is  dead  and  he 
survived*"  In  practice,  however,  this  rule  appears 
to  have  been  subsequently  departed  from  ;  for  when 
one  of  several  joint  contractors  dies,  the  party  suing 
usually  declares  on  a  contract  with  the  deceased  and 
the  survivors,  and  not  with  the  survivors  alone  {d)  i 
and  where  a  debt  accrues  from  a  defendant  as  sur^- 
viving  partner »  it  is  more  proper,  as  far  as  conve- 
nience is  concerned,  to  declare  against  him  in  that 
character,  because  the  forms  of  declaration  ought, 
as  near  as  can  be,  to  be  made  subservient  to  the  in- 
formation of  the  party  charged.  But,  although  such 
is  the  practice,  it  is  not  essentially  necessary  to  the 
maintenance  of  the  action  that  the  contract  should, 
in  the  declaration,  be  stated  to  have  been  joint ;  for 
if  all  the  partners  had  been  alive,  and  one  only  had 
been  sued,  that  circumstance  could  be  taken  advan- 
tage of  by  a  plea  in  abatement  alone,  and  would  be 
no  defence  upon  the  general  issue ;  but  inasmuch 
as,  where  one  is  dead,  there  cannot  be  any  plea  in 
abatemen};,  the  rule  of  cessante  ratione  cessat  lex  ap- 
plies. It  has,  therefore,  been  held  that,  under  a  de- 
claration containing  only  one  set  of  counts,  charging 
the  defendant  in  his  own  right,  the  plaintiff  may 

U)  Godson  V.  Good,  2  Manh.  302.  S.  C.  6  Tuint  58?.  Bac.  Abr.  Tit.  Obli. 
gatioDs,  D.  4.  Vin.  Abr.  Tit.  GbligirtfoiH  P.  aa  (ft)  Poitaii  v-  SUnway,  5  Eaat, 
S61.         (e)  Hyat  v.  Han*  Comb.  38^  {d)  Spalding  v.  Muze,  6  T.  R.  365. 

Per  Ix  Biancy  J.,  BoTill  v.  Wood,  2  Mao,  and  Selw.  25. 
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recover  one  demand  due  from  the  defendant  indi- 
vidually, and  another  due  from  him  as  surviving 
partner  [a).  On  the  death  of  the  last  surviving  part- 
ner, the  right  ofaction  results  against  his  representa* 
tives,  and  not  against  them  jointly  with  those  of  the 
other  deceased  partners.  Therefore,  where  A.  the 
partner  of  B,  signed  an  agreement  on  the  behalf  of 
the  house  of  A.  and  B.,  and  B.  survived  A.  it  was 
determined  that  an  action  on  the  agreement  could 
be  maintained  against  the  executors  of  the  survivor 
only  (*). 

Similar  in  its  consequences,  in  some  respects,  to 
an  actual  death,  is  the  civil  death  of  one  of  several 
joint  contractors.  A  civil  death  is  the  legal  effect 
of  an  outlawry ;  for  an  outlaw,  being  extra  legem 
posituSy  is,  in  legal  contemplation,  dead  as  regards  all 
civil  purposes.  Where,  therefore,  one  of  two  part- 
ners is  outlawed,  the  fact  of  the  outlawry  affords  the 
plaintiff  an  excuse  for  a  separate  proceeding  against 
the  other.  An  original  joint  liability  is,  indeed, 
assumed,  although,  as  one  necessary  result  of  the 
outlawry,  it  cannot  be  jointly  enforced.  The  plaintifi^ 
therefore,  in  declaring  against  one  partner  on  a  joint 
contract,  must  under  such  circumstances  state  the 
contract  to  have  been  joint,  and  allege  the  outlawry  of 
the  other  as  a  reason  why  the  proceeding  is  separate. 
In  a  declaration  of  this  description,  it  has  been  held  to 
be  insufficient  to  aver,  that  the  outlaw  was  in  due  man- 
ner outlawed,  without  adding  that  he  was  outlawed 
in  that  suit  (c).  And  where,  in  a  joint  action  against 
two,  it  appeared  that  one  of  the  defendants  had  been 
outlawed  upon  different  process  from  that  by  which 
the  other  was  brought  into  court,  and  no  connexion 


(a)  Richards  v.  Heather,  I  B.  and  A.  29.  Calder  v.  Rutherford,  7  B.  Moore, 
1 58.  Jell  V.  Douglas,  4  B.  and  A.  374.  Fit^^erald  v.  Boehm,  •  B.  Moore,  332. 
TiMaid  V.  Warcup,  3  Mod.  contra.  A  oommiBSion  of  bankruptcy  against  a  perwm, 
as  surviving  partner  of  another,  is  a  statute  execution  against  joint  and  separate 
estate,  and  if  the  petitioner  be  a  joint  creditor  he  must  claim  against  the  joint  estate. 
Ex  parte  Bamed,  1  Glyn  and  James,  309.    See  the  6  Geo.  4.  c.  16.  s.  62. 

(b)  Calder  v.  Rutherford,  3  Brod.  and  Bingh.  302.  (c)  Saundcrson  v* 
Hudson,  3  Bast,  144.    But  see  Co.  Litt  128.  b.  352  b. 
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was  shown  between  the  several  writs  of  capias  against 
each,  as  referable  to  the  same  origiftal;  as  where  one 
was  outlawed  upon  process  by  original^  tested  the 
10th  of  ApriU  returnable  on  the  first  return  of  Easter 
term,  and  continued  regularly  down  to  the  time  of  the 
outlawry,  and  the  other  was  arrested  on  a  special 
testatum  capias^  issued  on  the  24th  of  April  in  Hilary 
vacation,  to  which  bail  was  put  in,  and  the  plaintiff 
declared  against  him  alone,  alleging  the  outlawry  of 
the  other  defendant  in  the  same  smt;  the  Court  of 
King's  Bench  set  aside  the  declaration  for  irregu- 
larity (a).  But  an  allegation  that  a  co-defendant 
was,  by  due  course  of  law,  outlawed  at  the  suit  of 
the  plaintiff,  in  this  plea  and  suit ^  is  sufficient  without 
a  prout  patet  per  recordum,  because  the  very  record 
before  the  court  verifies  that  averment  (ft).  To  a 
declaration  against  one,  upon  joint  promises  by  him 
and  another,  whom  the  plaintiff  avers  to  be  outlawed, 
the  defendant  may  plead  nul  tiel  record  of  outlawry ; 
but  such  a  plea  must  conclude  in  abatement,  and 
not  in  bar  (c).  On  the  subject  of  the  outlawry  of 
one  co-contractor,  it  may  here  be  remarked,  that  it 
has  not  the  effect  of  altering  the  nature  of  the  con- 
tract in  any  other  respect,  than  as  it  empowers  the 
plaintiff  to  enforce  it  against  the  other  contractor. 
The  contract  being  still  joint,  if  the  latter  die,  the 
remedy  survives  against  the  outlaw,  and  cannot  be 
enforced  against  the  personal  representative  of  the 
deceased. ,  Thus,  where  the  plaintiff  brought  an  ac-, 
tion  against  two  defendants,  and,  having  proceeded 
to  outlawry  against  one,  prosecuted  the  action  against 
the  other,  who  died  after  interlocutory  and  before 
final  judgment,  the  Court  of  King's  Bench  held  that 
he  could  not  have  a  scire  facias  against  his  admini- 
strator;  for,  notwithstanding  the  outlawry,  the  action 
remained  joint,  and  therefore  survived  against  the 
other  defendant  (d).    And  it  has  been  determined 

(a)  Haigh  v,  Conway,  15  East,  I.  (6)  H'Micfaael  v.  Johnson,  7  £aat,  50. 

(c)  Nowlan  v.  Oeddes,  1  East,  634.  (^  Fort  v.  Qliver,  1  Mau.  and  $dw. 

24:/. 
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that  a  judgment  of  outlawry,  against  two  of  three 
joint  debtors,  does  not  make  the  debt  a  separate  one, 
.  so  as  to  enable  the  creditor  to  prove  it  under  a  sepa- 
rate commission  against  the^  third  debtor  {a).  In 
an  action  against  three  on  a  promissory  note,  two 
of  whom  are  stated  to  be  outlawed,  the  third  may 
take  advantage  of  the  nUsnomer  of  his  companions, 
upon  the  general  issue,  on  the  ground  of  a  variance 
between  the  contract  declared  upon,  and  that 
proved  (*). 

.  But,  notwithstanding  the  deifth  or  outlawry  of  a 
joint  contractor,  where  true  in  fact,  is  sufficient  to 
enable  the  plaintiff  to  proceed  separately,  in  the' 
one  case  against  the  survivor,  and  in  the  other  against 
the  co-contractor,  yet  the  bankruptcy  of  a  partner 
has  not  the  same  effect,  if  the  objection  to  his  not 
being  joined  in  the  action  be  taken  by  a  plea  in 
abatement.  This  was  decided  by  the  Court  of  King's 
Bench  in  a  late  case  (c),  in  which  it  was  held,  that 
as  joint  contractors  must  be  all  sued,  it  is  no  reason 
for  not  joining  a  person,  with  whom  the  contract  was 
made,  that  he  has  become  a  bankrupt,  and  has  ob- 
tained his  certificate,  because  as  the  bankrupt,  if 
joined,  tnight  renounce  the  protection  which  the  cer- 
tificate affords  him,  the  plaintiff  ought  not  to  be  at 
liberty,  in  the  first  instance,  to  anticipate  what  may 
ultimately  perhaps  prove  to  be  a  discharge.  But  if 
the  bankrupt  be  joined,  and  plead  his  certificate,  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  others  (d).  And,  subject  only 
to  a  plea  in  abatement,  it  seems,  that  counts  upon  a 
promise  by  the  defendant  and  another,  since  become 
a  bankrupt  and  certificated,  may,  in  an  action  against 

(a)  Ex  parte  Dunlop,  Buck.  253.  (b)  Gordon  v.  Austin,  4  T.  R.  CI  J  • 

(c)  Bovill  V.  Wood,  2  Mau.and  Sdv.  22. 

(J)  Noke  V.  IngBam,  I  Wils.  89.  If,  to  enable  a  joint  creditor,  who  has  proved 
under  a  separate  commission,  to  recover  fiomNthe  solvent  partners,  it  is  necessary  to 
join  the  bankrupt  in  the  action,  the  creditor,  where  he  refuses  to  enter  a  noUe  proses 
quit  must  indenmify  the  bankrupt  against  all  the  expenses  of  the  action,  and  cannot 
take  advantage  of  the  judgment  as  against  him.  Ex  parte  Read,  1  Yes.  and  Beo. 
S46.  8.  C.  1  Rose,  4G0.  See  Ernmett  v.  Butler,  7  Taunt.  599*  S.  C  1  B.  Moore, 
332. 
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the  solvent  partner  alone,  be  joined  with  oovnts  on 
promises  made  by  the  deiendant  solely,  smce  the 
other  became  a  bankrupt  (a). 

Where  one  of  the  partners  or  joint  contractors  is 
a  minor,  it  does  not  seem  to  be  dearly  established^ 
whether,  in  an  action  against  the  partnership  iinxi,  it 
is  necessary  to  join  him.  In  one  case  (b\  it  yftsM 
said  that  he  must  be  joined ;  but,  oonsistendy  with 
more  modem  det<ermina(tions,  that  dictum  seems  to 
be  qoestionable,  if  it  be  considered  as  applicable  to 
all  cases  in  which  an  infant  is  a  joint  contractor. 
Where  the  action  is  brought  against  die  adult  mem- 
bers of  the  iirm  solely,  and  they  plead  in  abatement 
that  there  is  another  oo^contractor  not  joined,  the 
plaintiff,  it  appears,  may  reply,  that  the  contractor 
mentioned  in  the  plea  is  an  infant,  and  the  replica- 
tion will  be  a  good  answer  to  the  plea  (c).  Such  a 
replication  excludes  the  idea  of  a  concurrent  liability 
having  ever  existed,  and,  being  a  negation  of  the 
joint  contract  attempted  to  be  raised,  affirms  the 
contract  to  be  such  as  it  is  in  legal  effect.  It  would, 
indeed,  be  an  intolerable  hardsnip,  and  a  palpable 
injustice,  if  a  plaintiff,  who  sued  the  adult  debtor, 
should,  by  plea  in  abatement,  be  compelled  to  pro- 
ceed against  the  other,  and  having  done  so  should 
be  defeated  (for  that  the  inlfant  can  avoid  the  con- 
tract no  doubt  can  be  entertained)  for  want  of  sub- 
stantiating that  joint  contract  and  joint  responsi- 
*bility  which  i^  requisite  to  maintain  bis  ^declaration. 
So,  a  plaintiff  who  neglects  to  reply  the  infancy  of 
the  co'-contractor,  may  show  that,  at  the  time  <<^the 
contract  being  made,  the  alleged  contractor  was  an 
infant,  and  that  he  has  subsequently  avoided  iAie 
contract  (d).    But  if,  instead  of  replying  infancy,  the 


{a)  Hswldns  o.  RamsbottrnD,  6  Tatint  179.  (h)  Ex  parte  Hendenon,  4 

Vea.  164. 

(c)  Oibbs  V.  Menill,  3  Taunt.  313-  BuTgest  o.  Merifll,  4  Taunt  469.  Anon, 
cor.  Le  Blanc,  J.,  in  Banc  at  Lancaster,  cited  S  Pothier  on  Oblig.  ied,  Evame)  63. 
n.  a.     See  also  2  Vin.  Abr.  p.  68.  Tit.  Actions,  Joinder,  (D.  d.)  pL  8. 

{d)  Gibba  v.  Af  errill,  tupra^  S.  C.«ited  14  East,  214.  See  also  Berridge  v.  Mer- 
fai,dted/M^. 
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plaintiff  join  issue  on  the  plea  in  abatement^  and  is 
unable  to  establish  an  avoidance  of  the  contract  by 
the  infant,  he  must  be  nonsuited,  because  the  only 
fact  then  in  issue  is  the  existence  or  non-existence 
of  a  joint^contractor,  and  that,  it  seems  to  have  been 
considered,  is  proved  by  showing  an  infant  co-con- 
tractor (a).  It  has  been  laid  down  by  Lord  Ch.  J. 
Gibbs,  that  where  goods  are  sold  to  a  minor  upon  a 
false  and  fraudulent  representation  by  his  father,  that 
he  has  relinquished  his  business  in  favour  of  the  son, 
the  father  is  liable  either  as  principal  vendee,  or  as 
partner  with  his  son  (b).  And  although  the  law, 
considering  it  against  ^ood  policy  that  an  infant 
should  be  allowed  to  bind  himself  by  contracts  made 
for  goods  for  the  purposes  of  trade,  throws  a  pro- 
tection around  him,  by  holding  that  such  contracts, 
entered  into  during  his  minority,  shall  be  absolutely 
void  and  not  voidable  ;  and  thence  it  follows  that, 
if  he  becomes  a  member  of  a  firm,  he  may  avail  him- 
self of  that  protection  by  repudiating  all  those  part- 
nership contracts  which  may  have  been  concluded 
during  his  nonage ;  yet  the  privilege  necessarily 
ceases  with  the  minority,  and  therefore  if,  on  attain- 
ing full  age,  he  do  not  disaffirm  the  partnership,  aad 
notify  that  disaffirmance  to  those  with  whom  the 
firm  previously  had  dealings,  he  will  be  liable  upon 
contracts  afterwards  made  in  the  joint  name.  Thus, 
where  an  infant  represented  himself  as  in  partner- 
ship, and  continued  to  act  in  the  character  of  a  part- 
ner till  within  a  short  period  of  his  coming  of  age, 
it  was  determined,  notwithstanding  that  there  was 
not  any  proof  of  his  doing  any  act  as  a  partner 
after  he  attained  the  age  of  majority,  that  it  was  his 
bounden  duty  to  have  notified  his  disaffirmance  of 
the  partnership  on  arriving  at  that  age,  and,  as  in . 
that  case,  he  had  neglected  to  do  so,  that  he  was 
responsible  to  persons  who  had  subsequently  trusted 
his  partner  with  goods  on  the  credit  of  the  partner- 

(a)  Gibbf  V.  MerriU,  3  Taunt  313*        (b)  Biddle  v.  Levy,  1  Sta^.  N.  F-  C.  2a 
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ship  (d^  Within  what  period  an  infant,  after  attain- 
ing majority,  should  repudiate  the  contract  of  part- 
nership does  not  appear  to  be  settled  by  decision, 
but  it  seems  to  be  universally  agreed,  that  the  elec^ 
tion,  to  abide  by  or  renounce  it,  should  be  made 
within  a  reasonable  time  after  he  comes  of  age. 
And,  although  no  precise  line,  as  to  what  shall  be 
reasonable  time,  has  been  drawn,  yet,  by  analogy  to 
other  cases,  and  from  what  fell  from  the  court  on  a 
late  occasion  (A),  it  may  be  inferred,  that  a  week  or 
a  fortnight  would  be  considered  as  reasonable.  We 
have  hitherto  assumed,  in  the  case  of  an  infant  mem- 
ber of  the  firm,  that  he  is  not  made  a  party  to  the 
suit ;  but  if  the  action  be  brought  against  him  jointly 
with  the  others,  and  he  pleads  his  infancy  in  bar,  to 
which  the  plaintiff  replies,  that  he  ratified  the  con- 
tract after  he  came  or  age,  it  will  be  incumbent  on 
the  plaintiff,  in  order  to  sustain  his  replication,  to 
prove  a  ratification  before  the  commencement  of  his 
action ;  for  the  adoption  by  the  infant,  after  he  comes 
of  age,  is  binding  upon  him  solely  on  the  ground  of 
his  taking  upon  himself  a  new  liability,  upon  a  moral 
consideration  existing  before,  but  it  does  not  admit 
the  perpetual  existence  of  the  contract  so  as  to  re- 
vive it  ab  initio  against  him  (c).  And  if  an  infant 
defendant  plead  a  similar  plea,  and  the  plaintiff  is 
unable  to  establish  a  ratification  of  the  contract,  he 
cannot,  by  entering  a  nolle  prosequi  as  to  him,  con- 
tinue the  suit  against  the  other  defendants,  because 
having,  in  his  declaration,  stated  the  contract  to  be 
a  joint  one  entered  into  by  several  persons,  by  one 
ot  whom  it  is  avoided,  it  would,  were  he  to  obtain  a 
verdict  against  the  others,  be  error  on  the  record,  an 
action,  arising  out  of  contract,  which  is  brought 
against  several,  and  cannot  be  supported  against  all, 
failing  wholly,  because  the  contract  proved  and  esta- 
blished differs  from  that  declared  upon  and  assumed ; 

ifl)  Goodev.  HaRi8om5BiaiidA.  147.  (i)  Doe  d.  Bromfidd  v.  Smith, 

2  T.  R.  436.     See  deoHolmeB v.  Blon,  1  B.  Moore,  466.  S.  C.  2B.  Moore, 562. 
ie)  ThdnlODv.  niiiigwoi«li,2B.aiid&824. 
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he  must,  therefore,  discontinue  and  bring  a  new  ac- 
tion against  the  adult  members,  as  being  the  sole 
contracting  parties,  according  to  the  legal  effect  of 
the  contract  (a).  An  infant  partner  is  not  compelled 
to  plead  his  infancy  specially,  but  may  give  it  in  evi- 
dence under  the  general  issue  (6). 

A  plea  in  abatement,  that  there  is  a  dormant 
partner  not  joined  in  the  suit,  who  is  concerned  in 
interest  with  the  defendants,  will  not,  in  all  cases, 
be  available,  because,  generally  speaking,  the  right 
of  the  creditor  to  proceed  against  such  a  partner  is 
elective  and  not  compulsory;  he  being  under  no 
obligation  to  consider  the  dormant  partner  as  his 
debtor  (c).  Thus  where,  to  an  action  of  assumpsit, 
the  defendant  pleaded  in  abatement  that  one  who 
jointly  promised  was  not  joined,  it  was  held  that  the 
plea  was  not  supported  by  the  evidence  of  a  secret 
partnership,  of  which  the  plaintiff  had  no  knowledge, 
the  goods  having  been  ordered  by  the  defendant 
alone  (rfj.  So,  where  the  part-owner  of  a  ship  or- 
ders supplies  in  his  own  name,  he  cannot  plead  the 
nonjoinder  of  copart-owners  of  whose  existence  the 
creditor  was  not  apprized  (e).  And  if  the  members 
of  whom  the  firm  apparently  consists  are  expressly 
named,  as  if  it  be  represented  to  be  composed  of 
A.  and  B.,  a  creditor,  dealing  with  them  under  an 
ignorance  that  there  is  a  dormant  partner,  cannot 
be  compelled  in  an  action  against  them  to  join  C.  in 
the  suit,  on  account  of  a  secret  interest  he  may 
possess  as  partner.  In  such  a  case  the  creditor  has 
the  option  of  joining  him  or  not,  as  he  thinks  proper: 
he  may  proceed  against  him  when  he  is  discovered, 
notwithstanding  he  was  unknown  to  be  a  partner  at 
the  time  of  furnishing  the  subject  matter  of  the  debt; 
but  he  is  noj;  bound  to  do  it,  inasmuch  as  the  dor- 

(fl)  Jftffray  ».  Fairbain,  5  Esp.  N.  P.  C.  47.  S.  P.  Chandler  v.  Paikes,  3  Eap. 
N.  P.  C.  76.  (b)  Season  v.  GUbert,  2  Lev.  144.  (c)  Grdlier  v.  Neafc, 

Peake*8  N.  P.  C.  146.  Robertson  v.  Wilkinson,  3  Price,  538.  Ex  parte  Mat- 
thews, 3  Vn.  and  Bea.  126.  (d)  Stansfeld  v.  Levy,  S  Staik,  N,  P.  C.  8. 

ie)  Baldney  v.  Ritchie,  1  Stark.  N.  P.  C.  338.  S.  P.  Doo  v.  Chippenden,  Ab- 
bott,  L.  S.part  1.  c  3.  s.  8. 
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mant  partner  was  not  only  not  an  ostensible  con- 
tracting party,  but  his  interest  was  purposely  and 
professedly  concealed  (at).  But  where  the  firm  is 
described  as  consisting  of  A.  and  company ,  which  of 
itself  indicates  that  some  other  or  others  besides  A. 
are  interested,  and  a  creditor  deals  with  that  firm, 
without  inquiring  who  are  the  actual  partners, 
there,  as  he  might  have  ascertained  the  fact  had  he 
used  due  diligence,  the  partners  who  are  sued  may 
perhaps  insist  on  a  dormant  partner  being  joined 
with  them  (Ji).  And  in  a  late  case,  it  was  held,  that 
unless  the  interest  of  the  parties  is  materially  altered 
by  the  plea,  and  the  defendant  subjects  the  plaintiff 
to  no  other  inconvenience  but  that  of  joining  another 
person,  a  dormant  partnership  may  be  pleaded  in 
abatement  (c):  and  it  was  also  laid  down,  that  there 
is  not  any  injustice  in  admitting  such  a  plea  for  the 
purpose  of  a  set-off (rfj ;  but  Lord  Eldon  has  fre- 
quently expressed  his  disapprobation  of  this  decision, 
and  his  determination  not  to  adhere  to  it(e). 

The  rule  of  law,  that  the  action  ought  regularly 
to  be  brought  against  all  the  persons  who' contracted 
with  the  plaintiff,  applies  with  equal  force  to  an  un- 
incorporated ^company,  and  therefore  to  an  action 
against  some  of  the  members  of  such  a  company, 
upon  a  contract  legally  made  with  the  whole  body ; 
the  defendants  may  generally  plead  the  nonjoinder 
of  the  other  members  in  abatement(^).  And,  it  is 
apprehended,  that  if  the  defendants  do  not,  on  the 
face  of  their  plea,  disclose  all  the  persons  liable,  and 
the  plaintiff  IS  induced  to  discontinue  his  first  and 
commence  another  action  both  against  the  former 

{a)  Ex  parte  Layton,  6  Vei.  438.  Ex  parte  Hamper,  17  Ves.  412.  Hoare  v, 
Dawes,  1  DoagL  371*  (&)  Ex  parte  Layton,  supra.    Davies  v,  Hawkins,  3 

Mau.  and  Selw.  4S3.  See  Robertaon  v.  WiUciDson,  3  Price,  538.  (c)  Dubois 
V.  Ladert,  1  Maxsh.  248.  S.  C.  5  Taunt.  609.  (d)  Id.  Ibid.         {e)  Ex  parte 

Hodgkinson,  19  Ves.  294.  S.  C.  Coop.  Ca.  101.  Ex  parte  Norfolk,  19  Ve^.  458. 
Ex  parte  Watson,  lb.  462. 

( /)  In  Cousins  0.  Smith,  1 3  Ves.  542,  Lord  Eldon  wama  to  have  been  of  opinion, 
that  in  an  action  by  the  cffmr^'^fi*  of  a  voluntanr  sodety,  the  plaintifis  would  not  be 
liable  to  a  nonsuit  at  law,  and  that  an  action  agamst  suoi  a  committee  oould  not  be 
defended,  on  the  objection  that  all  the  members  were  not  jmned. 
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defendants  and  those  whose  nonjoinder  is  alleged,  it 
will  still  be  competent  to  the  latter,  in  abatement  of 
the  second  action,  to  plead,  that  there  are  other 
contractors  not  joined,  and  those  other  contractors, 
if  they  are  afterwards  sued,  may  in  like  numner  avail 
themselves  of  a  similar  plea.  But  a  plaintiff  may 
always  secure  himself  against  a  repetition  of  such 
pleas,  if  true  in  fact;  for,  as  the  plea  by  the  defen- 
dants to  the  action  originally  brought,  that  they 
jointly  with  certain  others  contracted,  imported  that 
they  jointly  with  those  others,  and  no  more,  con- 
tracted (a\  the  plaintiff,  by  controverting  the  truth 
of  that  plea  in  his  replication,  would  entitle  himself 
to  a  verdict,  because  the  defendants,  to  establish  it, 
must  prove  that  the  persons  named,  and  no  others, 
jointly  contracted  with  them.  And  we  have  already 
seen,  that  a  court  of  law  will  assist  a  plaintiff  whose 
claim  is  attempted  to  be  defeated  by  a  plea  of  this 
description,  and,  as  the  condition  of  allowing  the 
plea  to  stand,  will  order,  that  the  particulars  of  the 
places  of  abode  and  additions  of  those,  whose  non- 
joinder forms  the  subject  of  the  plea,  shall  be  fur- 
nished to  him  (A).  Joint  stock  companies,  however, 
frequently  obtain  from  parliament  the  privilege  of 
being  sued  by  their  secretary ;  but  whenever  that 
privilege  has,  in  modern  times,  been  conferred,  the 
egislature,  with  the  view  of  assisting  the  plaintiff 
with  the  remedy  he  previously  possessed  at  common 
law  against  each  of  the  members  of  the  company, 
has  been  careful  to  provide  that  execution  upon  a 
judgment  against  the  nominal  defendant  may  be 
taken  out  against  any  member  of  the  society,  and 
that  the  names  of  the  members  shall  be  enrolled  (c). 

(fl)  Godson  V.  Good,  6  Taunt,  587.  &  C  2  Maxvh.  299.  (ft)  Taylor  v. 

Harris,  4  B.  and  A.  93. 

(e)  In  the  acts  of  parliament  granted  to  several  of  the  more  recent  institutions,  the 
l^islatiire  has  caused  the  following  provisions  to  be  inserted,  vis.  > 

"  That  execution  upon  any  judgment  in  any  such  action  obtained  against  the  per- 
''  son  acting  as  chairman  of  the  sode^  or  partnership  for  the  time  bcang,  or  against 
«<  the  person  acting  as  secreUry  of  the  society  or  partnenhip  for  the  time  being, 
<'  whether  as  phintiff  or  defendant,  may  be  issued  against  any  member  or  memben 
"  for  the  time  bemg  of  the  society  or  partnenhip :  provided  always  that  eveiy  foch 
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But  the  provision  respecting  enrolment  does  not 
exempt  a  member,  whose  name  is  not  enrolled,  from 
the  liabilities  that  would  otherwise  attach  to  him, 
for,  if  that  were  so,  non-observance  of  the  act  would 
free  the  party,  neglecting  to  observe  it,  from  respon- 
sibility ;  that  provision  only  negatives  proceedings 
by  the  company  under  the  authority  of  the  act  until 
there  has  been  an  enrolment  (a). 

In  actions  ex  quasi  contractu  it  is  not  clearly  esta- 
blished whether  a  plea  in  abatement  for  the  non- 
joinder of  parties  can  be  pleaded.  Formerly  it  was 
considered  that  it  might,  and  the  authorities  on  the 
subject  were  uniform  and  unimpeached  until  a  late 
case  (6),  in  which  it  was  held,  tnat  such  a  plea  was 
not  tenable  ;  but  the  propriety  of  this  decision  has 
been  questioned  (c),  and  the  majority  of  authorities 
are  in  favour  of  such  a  plea.  The  court  of  King's 
Bench,  in  the  leading  case  on  this  subject  (ef),  were 
agreed  that,  at  some  stage  of  the  proceedings,  the 


**  dudraian  or  secretaTv,  in  whose  name  any  such  action  or  suit  shall  be  commenced, 
'*  prosecuted  or  defended,  and  every  such  member  or  members  against  whom  execu- 
**  tion  upon  any  judgment  obtained  in  any  such  action  shall  be  issued  as  aforesaid, 
^  shall  always  be  reimbursed  and  paid,  out  of  the  funds  of  the  society  or  partner. 
*^  ship,  all  such  ooets  and  cbaiges  as  by  the  erent  of  any  sudi  proceedings  he  or 
'^  th^shall  be  put  unto  or  beonne  chaigeable  with.** 

^*  That  a  memorial  of  the  names  of  the  several  persons  being  members  of  the  so- 
*^  ciety  or  partnership,  in  the  form  expressed  in  the  schedule  annexed,  shaU  be  en- 
^  rolled  upon  oath  in  the  Hi^  Court  of  Chancery,  within  three  months  after  the 
•*  passmg  of  the  act ;  and  when  any  transfer  of  any  shate  or  shares  of  any  member 
**  of  the  society  or  partnership  shall  be  made,  a  memorial  thereof  shall  in  like  man- 
**  ner  be  enrolled  as  aforesaia,  in  the  form  and  to  the  eflfect  expressed  in  the  said 
'« schedule.** 

**  That  until  such  memorial  as  before  mentioned  shall  have  been  enrolled  in  the 
''  manner  herein  directed,  no  action  shall  be  brought  by  the  society  or  partnership 
**  under  the  authority  of  the  act ;  and  all  the  members  whose  names  shall  be  ex- 
^  pressed  in  the  last  enrolment,  ^all  continue  Kable  to  all  actions,  suits,  judgments, 
'*  and  executions,  until  a  memorial  or  memorials  of  transfer  shall  have  been  enrolled  as 
<«  aforesaid." 

*•*•  That  nothing  in  the  act  contained  shall  extend,  or  be  deemed,  construed,  or  taken 
'*  to  extend  to  incorporate  the  society  or  partnership,  or  to  relieve  or  discharge  the 
**  todtty  or  partnership,  or  any  of  the  members  thereof,  or  subscribers  thereto, 
'*  fipom  any  contract,  duty,  obligation,  or  responsibility  whatsoever,  which  by  law  they 
^  now  are,  or  at  any  time  hereafter  may  be  subject  or  liable  to,  dther  as  between 
**  such  society  or  partnership  and  others,  or  among  themselves,  or  in  any  manner 
**  whatsoever.**    See  540ea  S.  c  79.  s.  2,  3,  4,  and  7. 

(a)  Natusch  v.  Irving,  Appendix,  post.  (b)  Govett  v.  Radnidge,  3  East,  62. 

(c)  PoweQ  V.  Layton,  2  N.  it  372.     Max  v.  Roberts,  lb.  454.  {d)  Boson 

V.  Sandford,  2  Show.  478;  reported  also  in  Skin.  278.    3  Ijcv.  258.  Garth.  5». 
Salk.  440. 3  Mod.  321.  1  Show.  2D,  101. 


198  L^g<il  Remedies 

defendant  may  object  that  the  suit  is  not  against 
all  the  partners,  although  three  of  the  judges  (a) 
mistakenly  supposed  that,  in  an  action  against  one, 
the  circumstance  of  the  contract  declared  upon 
being  joint  could  not  be  made  the  ground  of  a  plea 
in  abatement.  It  has,  indeed,  been  objected  to  the 
authority  of  this  case,  that  the  case  itself  has,  by 
subsequent  decisions,  been  shaken  to  its  foundation 
in  the  main  points  which  it  assumed  to  determine  ; 
for  that  the  omission  to  join  all  the  partners  or  part- 
owners  is  a  matter  pleadable  in  abatement,  and 
which,  in  that  mode  only,  and  not  by  giving  the 
matter  in  evidence,  could  be  taken  advantage  of; 
both  which  points  were  however  otherwise  holden 
in  that  case  {b).  But  it  may  be  doubted  whether 
such  an  argument  successfully  impeaches  its  au- 
thority, when  it  is  remembered  that,  at  the  time 
when  that  decision  took  place,  a  plea  in  abs^e- 
ment  for  the  nonjoinder  of  joint  contractors  was  not 
used  in  actions  of  assumpsit.  For  that  form  of  action 
such  a  plea  was  not  introduced  until  the  time  of 
Lord  Mansfield  (j:\  although  formerly,  when  it  was 
usual  to  declare  in  debt  on  a  simple  contract,  such 
pleas  have  been  known  (d).  It  seems  also  to  be 
conjectural  what  the  form  of  the  action  in  that  case 
was.  Lord  Ellenborough  considers  it  to  have  been 
an  action  of  assumpsit  (e) ;  Lord  Kent/on  has  said 
that  it  was  treated  by  the  whole  court  as  an  action 
for  a  breach  of  contract  (J*) ;  while  Mr.  Justice 
Chambre  (g)  imagines  that  it  was  considered  by  all 
the  parties  as  an  action  on  the  case,  and  conceives 
it  impossible  for  Lord  Ch.  J.  Holt  to  have  denomi- 
nated it  qu^si  ea:  contractu^  if,  in  truth,  it  was  contract. 
But  whatever  may  have  been  its  form,  it  has  been 
regarded  and  acted  upon  as  an  authority,  establish- 

{a)  According  to  the  report  of  this  case  in  3  Mod.  321,  Mr,  Justice  Dolben  was 
the  only  judge  who  thought  this  matter  could  he  pleaded  in  abatement, 

(h)  Per  Lord  Ellenborottgh,  Govett  v.  Radnidge,  supra,  (c)  Rice  v,  Shate, 

5  Burr.  26!  1.  S.  C.  2  Blacks.  695.  See  also  attte,  i).  1»L  {d)  Powell  v.  Lay- 
ton,  '2  N.  R.  372.  (er)  Govett  v,  Radnidge,  supra.  {/)  Mitchell  v.  Tar. 

butt,  5  T.  R.  649.  i^g)  Powell  v.  Layton,  supra. 
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ing  that  advantage  may  be  taken  of  the  nonjoinder 
of  all  the  parties  in  actions  upon  a  matter  founded 
in  contract,  though  the  form  of  the  action  be  case 
for  malfeasance  or  nonfeasance,  and  the  plea  not 
guilty ;  and  later  cases,  not  without  contradiction, 
have  decided,  that  the  mode  in  which  that  advan- 
tage shall  be  taken  must  be  by  a  plea  in  abate- 
ment (a).  In  the  case  of  Buddie  v.  Wilson  (b),  al- 
though the  point  did  not  necessarily  come  in  judg- 
ment, the  court  gave  a  clear  intimation  of  opinion, 
that  to  an  action  against  a  carrier,  in  case  on  the 
custom  of  the  realm,  for  not  safely  carrying  goods, 
the  defendant,  where  the  gist  of  the  action  is  found- 
ed in  contract,  may  plead  in  abatement  the  non- 
joinder of  his  partners.  So,  in  a  still  later  case  (c), 
which  was  an  action  on  the  case  in  the  form  of  tor/, 
against  one  of  several  ship-owners  for  not  safely 
conveying  goods  which  had  been  delivered  to  him 
by  the  plaintiff  for  the  purpose,  the  declaration  hav-* 
ing  stated  a  particular  employment  without  alleging 
'  the  ship  to  be  a  general  ship  carrying  the  goods  of 
all  who  chose  to  send  them,  and  the  defendant 
having  pleaded,  in  abatement,  that  there  were  other 
part-owners  not  joined,  the  Court  of  Common  Pleas, 
on  demurrer  to  the  plea,  decided,  that  the  plea  was 
maintainable,  and  gave  judgment  for  the  defendant. 
And  in  a  subsequent  case(^)  the  Court  of  Common 
Pleas,  adhering  to  their  former  determination,  de- 
cided, that  a  plaintiff  who  had  failed  in  proving  all 
the  defendants  to  be  part-owners,  mustfail  altogether. 
A  writ  of  error  was  brought  on  this  latter  judgment, 
which  was  argued  before  the  twelve  judges,  and  it 

(a)  See  Com.  Dig.  Tit  Abttemeot,  F.  s.  lb.  Action  on  the  case  for  negligence,  C 
Sec  dbo  D*ADTen'  Abr.  Tit  Action,  p.  8,  in  which  the  case  of  Boson  v.  Satidford  is 
referred  to  as  law ;  and  in  Dale  v.  Hall,  1  Wils.  282,  Mr.  Jutiice  Deniton  ap- 
proves of  it  (b)  6  T.  R.  369. 

(c)  Powell  V,  Layton,  supra.    In  this  case  it  was  insisted  in  argument,  that  if 
the  plea  in  abatement  state  the  loss  to  have  arisen  in  oonseouence  of  the  joint  neg- 
ligence of  dl  the  oo-oontractorsi  the  plaintiff  may  reply,  that  it  was  through  the 
serenl  negligence  of  one;  but  Lord  Ch,  J,  Mantjkia  thought  otherwise,  and  ob 
served,  thai  such  a  replication  was  never  known* 

(d)  Max  V.  Roberts,  2  N.  R.  464. 
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was  understood  that  much  difference  of  opinion  ex- 
isted among  them ;  but  the  cause  was  ultimately  dis- 
posed of  on  a  di^rent  ground  (a).  ,  To  these  au- 
thtiritles,'  indeed,  is  to  be  opposed  the  determination 
to  i;«1tich'we  before  adverted  (6).  That  was  sui 
action  against  three,  wherein  the  plaintiff  declared, 
that  they  had  the  loading  of  a  hogshead  of  treacle 
of  the  plaintiff's^  for  a  certain  reward  to*  be  psud  to 
one  of  them,  and  a  certain  other  reward  to  the  other 
two,  and  that  the  defendants  so  negligently  con- 
ducted themselves  in  the  loading,  &c.,  that  the  hogs- 
head was  damaged,  and  it  was  decided  that  the  gist 
of  the  action  was  the  tort,  and  not  the  contract,  out 
of  which  it  arose ;  and  therefore,  that,  on  the  plea 
of  not  guilty,  two  being  acquitted,  judgment  might 
be  had  against  the  third,  who  was  found  guilty. 
But,  in  another  case  which  came  under  the  consi- 
deration of  the  Court  of  King's  Bench  (c),  wherein 
the  declaration  expressly  alleged  a  bargain,  and 
complained  of  a  deceitful  warranty  in  the  nature  of 
a  wrong,  the  action  being  against  two  persons,  and 
the  plaintiff  proving  a  sale  by  one  alone,  that  court 
held  that  he  could  not  succeed  against  that  one,  but 
must  wholly  fail  {d).  This  last  case,  however,  u 
not  to  be  considered  as  weakening  the  authority  of 
Govett  V.  Radnidgey  or  as  adopting  that  of  Pozcell  v. 
iMyton.  For  the  case  of  Weal  v.  King  was  matter 
of  contract  merely,  and  was  only  formally  turned 
into  a  tort.  The  main  question,  therefore,  still  re- 
mains undecided. 

But  whatever  may  be  the  existing  difference  of 
opinion  as  to  the  necessity  of  joining  all  the  partners 
in  actions  of  the  description  we  have  just  noticed, 
where  the  defendant  who  is  singly  sued  pleads  in 
abatement,  yet  in  actions  arising  e.r  delicto,  or  for 
torts  unconnected  with  contract,  such  as  trespass, 

(a)  Id.  inenor,  12  East,  89.  (6)  GoveU  v,  Radnidge,  3  East,  62.  See  also 
Perry  v.  Hunwicks,  dted  6  T.  R.  371.  Aiuell  v.  Waterhouse,  1  Chit  on  PL  78. 
n.  b.  S.  C.  2  Chitt.  Rep.  1 .  (e)  Weal  v.  King,  12  East,  452.  {d)  See 

ajflo  Green  r.  OreenlMRk,  2  Marsh.  485. 
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trover,  case  for  malfeasance,  and  the  like,  no  such 
difference  of  opinion  exists,  the  rule  being  clear  and 
uniform,  that  in  such  actions  a  plaintiff  may,  at  his 
option,  consider  the  tort  or  trespass  as  being  either 
joint  or  several,  and  accordingly  sue  all  or  any  of 
the  tortfeasors  or  trespassers  (a).     In  such  a  case 
there  is  a  right  of  action  for  the  whole  damage 
against  any  one  of  the  persons  liable,  a  separate  tort 
or  trespass  attaching  upon  each  of  the  wrong-doers* 
individually;  and  if  sued  alone,  he  cannot  plead  the 
nonjoinder  of  th^  others  in  abatement  or  in  bar,  or 
give  it  in  evidence  under  the  general  issue ;  for  a 
plea  in  abatement  can  only  be  adopted  in  those  cashes 
where  regularly  all  the  parties  must  be  joined,  and 
not  where  the  plaintiff  9710^  join  them  all  or  not  at  his 
election  (6).     Therefore  (c),  to  an  action  on  the 
case  against  the  defendants,  part-owners  of  a  ship, 
for  the  negligence  of  their  servant  in  running  down 
a  ship  laden  with  sugar  belonging  to  the  plaintiff, 
whereby  the  sugar  was  lost,  the  defendants,  it  was 
decided,  could  not  plead  in  abatement,  that  there 
were  other  part-owners  not  joined  in  the  suit,  because 
the  action  oeing  ea  delicto^  the  trespass  was  several. 
And  in  an  action  on  the  case  against  common  carriers 
charging  them  with  a  breach  of  duty  imposed  by  the 
custom  of  the  realm,  or,  in  other  words,  by  the  com- 
mon law,  and  which,  therefore,  being  a  breach  of  the 
law,  does  not  require  the  aid  of  a  contract  to  sup- 
port it,  a  verdict  may  be  found  for  some  and  against 
the  rest  of  the   defendants,    and  if  judgment  be 
entered  accordingly  it  is  not  erroneous  (^d).     Nor  in 
such  an  action  is  it  material  whether  the  tort  were 
committed  by  the  partners  personally  or  by  their  ser- 
vant in  the  prosecution  of  their  business ;  since,  in 
the  latter  case,  the  rule  of  law,  qui  facit  per  alium 
Jixcit  per  se,  applies,  and  renders  them,  or  each  of 

(a)  Rioe  o.  Shute,  5  Burr.  2611.    Brittow  v.  Jama,  7  T.  R.  257.    AttomeY. 
Oenend  v.  Burges,  Bimb.  223.  Co.  lit  232.  a.  (h)  Chfld  v.  Sands,  Cartti. 

294.    CabeUv.  Vaughan,  1  Wnis.Saui>d.  29l.e.     Ledie  v.  WHioD,  6  B.  Moore, 
426.  it)  Mitchell  v.  Tarbutt,  5  T.  R.  649.  (d)  Bietheiton  v.  Wood. 

6B.Mooie,141. 
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them,  responsible  for  the  consequences.  And  this 
is  not  a  mere  formal  distinction,  it  applies  substan- 
tially, as  regards  the  person  who  is  the  object  of 
the  suit ;  for  if  damages  be  recovered  against  him, 
and  he  be  enforced  to  pay  them,  he  cannot  after- 
wards compel  his  copartners  to  contribute  their  pro- 
portion of  his  disbursement,  since,  in  actions  founded 
in.  tort,  each  wrong-doer  being  separately  responsible, 
a  contribution  cannot,  by  law,  be  claimed  as  between 
them  (a).  It  has  been  said,  that  if  the  plaintiff  him- 
self, on  the  face  of  his  declaration,  state  that  others 
beside  the  party  who  is  sued  committed  the  trespass, 
his  action  abates  (b) ;  but  there  does  not  seem  to  be 
'  any  good  ground  for  this  distinction  (c). 

Independently  of  a  plea  in  abatement,  of  which, 
when  not  jointly  sued,  we  have  seen  partners  may 
avail  themselves,  every  other  defence  which  may  be 
urged  by  an  individual  in  answer  to  an  action  com- 
menced against  him,  is  open  to  persons  who  are 
called  upon  jointly  to  perform  a  contract.  If  any 
thing  operating  as  a  bar  to  the  action  exists,  it  is 
equally  conclusive  when  propounded  by  many  de- 
fendants, as  it  is  when  pleaded  by  one  who  is  singly 
sued.      Partners,  therefore,  like   individuals,   may 

Elead  whatever  bars  the  plaintiff's  action  or  reduces 
is  demand.  For  instance,  a  release  to  one  partner 
may  be  pleaded  in  bar  of  an  action  against  the  others; 
for  there  being  but  one  duty  extending  to  all,  a  re- 
lease to  one  inures  to  the  benefit  and  is  a  discharge 
of  all  the  partners.  And  it  is  immaterial  whether 
the  release  be  by  deed  or  by  operation  of  law  (rf), 
for  a  personal  action  once  suspended  by  the  volun- 
tary act  of  the  party  entitled  to  it,  is  for  ever  gone 
and  discharged.  By  the  civil  law,  a  release  to  one 
joint  debtor  was  considered  as  operating  the  dis- 
charge of  the  others :  si  ex  pluribus  obligatis  uni  ac^ 
cepto  Jeratur^  non  ipse  solus  liberatur,  sed  et  hi  qui 

(a)  Meny weather  v.  Nixan,  8  T.  R.  186.     Lingard  v.  Bromley,  1  Ves.  and 
Bea.  1 17.  (h)  Brickhead  9.  York,  Hob.  199.  (c)  Cabell  v.  Vsn^ian^ 

1  Wnu.  Sairnd.  291.  c.  {d)  Cheetham  v.  Ward,  1  Bos.  and  PuL  63a. 
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secum  obligantur,  nam  cum  ex  duobtis  pluribtisque  ejus- 
dem  obligationis  participibus  uni  accepto  fertur^  cceteri 
guoque  liberantur :  non  quoniam  ipsis  accepto  latum 
estj  sed  quoniam  velut  solvisse  videtur  is,  qui  acceptila^ 
time  solutus  est  {a).  In  conformity  with  this,  and 
according  to  the  law  of  England^  if  two  or  more  are 
jointly  and  severally  bound  in  a  bond  or  personal 
obligation,  a  release  to  one  discharges  the  other  or 
others ;  for,  in  such  a  case,  the  joint  remedy  being 
extinguished,  the  several  remedy  is  likewise  de- 
stroyed {ti).  The  same  rule  holds  in  the  case  oi  all 
joint  and  several  contracts,  a  release  to  one  of  many 
joint  and  several  debtors  of  his  or  any  part  of  his 
liability  being  equally  available  to  the  others  as  it  is 
to  the  party  actually  released.  In  a  very  old  case  (c), 
it  is  laid  down,  that  if  two  receive  a  sum  of  money 
jointly,  and  each  of  them  binds  himself  to  account 
for  the  whole,  and  afterwards  a  writ  of  account  is 
brought  against  them  by  divers  prcecipes^  and  they 
are  counted  against  severally  as  receivers  of  the 
said  sum,  a  release  made  to  one  of  them  of  all  debts, 
and  accounts  shall  be  a  release  to  the  other  also. 
So,  if  several  persons  commit  a  joint  trespass,  a 
release  to  one  is  a  discharge  to  all  the  others  ((2). 
And  even  if  the  release  were  to  one,  with  a  proviso 
that  the  other  shall  not  take  advantage  of  it,  it  has 
been  said  the  proviso  would  be  void  and  the  release 
would   discharge  both  (e).     This  rule   prevails  in 

(a)  Inst  lib.  1 6.  ff.  de  tit  (b)  Co.  litt  233.  a.  Bac  Abr,  Tit  "Rdeme,  O. 

(c)  2  Ed  3. 40  b.  Yin.  Abr.  Tit  Release,  O.  a.  ^7.  SRoLAbT.413.  (<I)Co. 

lott  332.  a.  Hob.  66.     2  RoL  Abr.  412.     Vin.  Abr.  Tit  Release,  O.  a.  pL  1. 

(e)  Liu  Rep.  1 90.  The  following  note  by  Lord  Nottingham  on  this  subject  is 
mserted  in  Mr.  Hargrove's  edition  of  Co.  Litt  232.  a.— 26.  H.  6.  T.  Bnre,  37* 
Obligee  made  an  acquittance  to  one  obligor,  which  was  dated  before  the  obligation, 
but  was  delivered  afterwards ;  the  other  obligor  pleads  this  in  bar,  and  it  was  ad- 
judged a  good  plea  in  bar.  Nota,  each  was  bound  in  the  entirety,  therefore  it  was 
joint  and  several  34.  H.  6.  So  in  the  case  of  the  lung ;  if  he  releases  to  one  of  the 
obligors,  the  other  shall  take  advantage  of  it  5  Rep.  56.  contra. — And  as  a  rdease 
in  deed  to  one  obligor  discharges  the  other,  so  of  a  release  in  law,  as  8  Rep.  136* 
Needham't  case.  A  woman  obligee  marries  the  obligor,  that  is  another  sort  of  dis- 
charge. 264.  b.  But  17  Car.  B.  R*  two  were  bound  jomtly  and  severally.  The 
plaintiff  sued  both,  and  afterwards  entered  a  retraxit  against  one ;  whether  that  dis- 
charged the  other  was  the  question.  Berkley  said  it  was,  for  it  amounts  to  a  release 
in  ]aw>  as  the  plaintiff  copfesses  thereby  that  he  had  not  cause  of  action,  and  therefore 
he  cannot  have  judgment,  as  in  HUkmoVt  case,  9  Rep,  and  relnzit  is  a  bar  to  an 
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equity  (a\  as  well  as  at  law ;  but  it  does  not  apply 
in  every  case  of  a  personal  discharge^  since  the  legal 
efiect  of  a  release  may  be  countervailed  by  express 
declaration,  and  when  the  release  is  special  and  per- 
sonal in  its  nature  it  must  be  construed  according  to 
the  particular  purpose  and  intent  for  which  it  was 
made.  For  instance,  where  one  of  two  partners 
obtained  from  a  creditor  a  general  release  by  deed, 
in  which  it  was  expressly  provided  that  its  operation 
should  not  extend  to  prejudice  any  demands  which 
the  creditor  had  either  separately  or  jointly  against 
the  other  partner,  nor  should  it  affect  his  claims 
against  the  joint  effects;  and  there  was  a  farther 
stipulation,  that  the  creditor  might  commence  an 
action  at  law  against  the  partners  jointly,  for  the 
purpose  of  enabling  him  to  recover  payment  from 
the  joint  estate,  or  from  the  separate  estate  of  the 
other  partner;  a  joint  action  having  been  com- 
menced, the  party  released  pleaded  the  release,  to 
which  the  plaintiff  replied,  that  he  sued  him  only  in 
order  to  recover  against  the  other ;  and,  on  demur- 
rer, the  replication  was  held  good  (6).     A  similar 


■ctaon's  and  the  plaiDtiff  by  hii  own  act  has  altered  the  deed  from  joint  to  aereral, 
afld  therefore  the  other  dudl  hare adTantaseof  it.  Cokej  Jast  contra ;  for arefrortt 
is  only  in  the  nature  of  an  estoppel;  ana  tfierefore  the  other  shall  not  have  ad- 
vantage ;  neither  is  it  a  release,  tnough  it  be  in  the  nature  of  a  release ;  and  if  the 
obligee  sues  both,  and  then  covenants  with  one  not  to  sue  farther,  that  is  in  the 
nature  of  a  release,  but  the  other  shall  not  take  advanti^  of  it ;  and  in  21  U.  6.  it 
is  said,  that  there  must  be  an  actual  release  to  one  obligor  to  discbarge  the  other. 
SeeMarch.  Rep.  165. — Pas.  18.  Car,  Hannan  ▼.  Roll  The  obligee  releases  to  one 
obhgor ;  the  other,  in  consideration  of  the  forbearance^  undertakes  to  pay,  and  in  an 
action  upon  the  case  the  matter  was  found  specially ;  and  RoUt  aigued,  that  the 
matter  was  not  absolutely  dischaiged,  but  only  tub  modo,  viz.  if  the  other  can  have 
the  rdease  to  plead,  and  because  the  forbearance  was  a  good  consideration.  But  the 
oourt  was  of  opinion,  that  the  debt  was  absolutely  discharged,  and  therefore  the  con- 
sideradon  was  insufficient. — See  Hob.  Rep.  70*  Parker  v.  Sir  John  Lawrence.  In 
trespass  against  three,  they  divided  on  the  pleading.  Judgment  against  one.  Thai 
he  entered  a  noli  prosequi  against  the  two  others ;  it  was  held  to  be  no  discharge  to 
him  against  whom  judgment  was  had ;  for  as  to  him,  the  action  was  determined  by 
the  judgment,  and  the  others  are  divided  from  hhn,  and  not  subject  to  the  damsges 
recovered  against  him ;  but  a  ndi  prosequi,  or  nonsuit  befbre  judgment  against  one, 
would  discharge  alL 

(a)  Bower  v.  Swadlin,  1  Adc  294.     See  Ex  parte  Slater,  6  Yes.  146. 

(6)  Solly  V.  Forbes,  4  B.  Moore,  448.  S.  C.  2  Brod.  and  Bing.  38.  In  what 
cases  the  general  Words  of  a  release  are  restrained  by  a  partiwilar  recital  or  purpose, 
see  Morris  o.  Wilford,  2  Show.  47.  2  Roll  Abr.  409.  Payler  v.  Homeisfaam,  4 
Mau.  and  Sdw.  423*    Twopenny  v.  Young,  3  B.  and  C«  208. 
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operation  and  effect  is  ascribable  to  a  covenant  not 
to  sue  one  of  several  partners  or  Joint  debtors.  Such 
a  covenant  does  not  extinguish  the  covenantor's 
right  of  action  against  the  other  debtors,  although, 
if  there  had  been  a  single  debtor  only,  the  covenant 
would  have  been  tantamount  to  and  would  have 
operated  as  a  release  (a).  Thus,  if  a  creditor  cove- 
nant never  to  sue  a  debtor,  this  covenant  may  be 
pleaded  by  the  debtor  by  way  of  release  and  in  bar 
of  the  action,  because  the  sum  which  the  debtor  may 
be  compelled  to  pay  would  be  the  exact  measure  of 
damages  for  an  infraction  of  the  covenant,  and  con* 
sequently  to  admit  a  right  of  action  would  be  a  mere 
circuity  {b)  ;  but  if  two  be  bound  jointly  and  seve- 
rally, and  the  creditor  covenant  with  one  of  them  not 
to  sue  him,  it  has  been  held  that  it  shall  not  operate 
as  a  release,  but  shall  be  a  covenant  only ;  for  a 
covenant  is  not  a  release  in  its  nature,  but  only  by 
construction,  to  avoid  circuity  of  action ;  and  where 
a  creditor  covenants  not  to  sue  one  only  of  his 
debtors,  he  has  still  a  remedy  against  the  other,  and 
therefore  the  objection  of  circuity  cannot  apply  (c). 
In  a  late  case  ((/),  where  a  creditor  joined  in  a  deed 
of  composition  with  the  other  creditors  of  one  of  two 
obligors  by  a  joint  and  several  bond,  the  Court  of 
King's  Bench  held  that  the  other  obligor  could  not 
avail  himself  of  this  as  a  release.  The  case  of  Lac^ 
V.  Kynaston  being  cited,  Lord  Kenyon  said,  that,  to 
be  sure,  it  removed  all  difficulty  on  the  subject,  and 
was  a  direct  authority  in  favour  of  the  plaintiff;  he 
had  only  been  doubting  in  his  own  mind,  on  the 
strict  law  of  the  case,  for  that  the  honesty  and  jus- 

(a)  Per  GH^  Ch.  J.  Hutton  v.  Eyre,  1  Manh.  60a  And  see  dkU  oSHohviftL 
J.  m  ThomM  o.  Cportnejr,  1  B.  and  A.  a 

(6)  Smith  V.  Mapleback,  I  T.  R.  446.  Gro.  £liz.  623-  In  thooe  cases  where  a 
oorenant  not  to  sue  shall  be  eoDstnied  4o  inure  as  a  release  to  aToid  circuitj  of  action* 
the  covenant  not  to  sne.nrast  be  a  perpetual  oorenant,  that  is,  acorenant  not  to  sue 
at  all :  for  a  mere  covenant  not  to  sue  within  a  particular  time  will  not  have  this 
efSteL  Deux  o.  Jefferyes,  Cro.  Elix.  3oS.  S.  CI  Rol.  Abr.  939.  AyUff  v.  Scrom- 
afaiie,  1  Show.  46.  S*  C.  Salk.  573. 

(c)  Fitnendd  v.  Tiant,  1 1  Mod.  254.  Lacy  o.  Kynaston,  1  Ivd.  Raym.  690. 
S.  C  18  Mod.  551.  S  Salk.  575.   Holt^s  Rep.  176.  (d)  Dean  v.  Newhall, 

8  T.  B.  168. 
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tice  of  it  were  with  the  plaintiff  could  not  be  doubted ; 
and  even  if  the  defendant  had  succeeded  at  law^  a 
court  of  equity  would  have  given  the  plaintiff  full 
relief.  Indeed  where  several  are  liable,  and  the 
creditor  covenants  with  one  of  them  only  not  to  sue 
him,  it  seems  difficult  to  imagine  how  it  could  have 
been  presumed,  that  the  intention  of  the  person 
covenanting  was  to  produce  a  collateral  effect  with 
respect  to  the  others,  when  a  distinct  and  reasonable 
effect  might  be  produced,  by  giving  the  party,  claim- 
ing the  benefit  of  the  covenant,  redress  for  any  in- 
junr  which  he  might  .personally  sustain  from  the 
infraction  of  it.  The  creditor  in  these  cases  must, 
for  the  sake  of  co'nformit)^)  join  all  the  partners  or 
debtors  in  an  action  to  recover  his  debt,  since  if  all 
are  not  sued,  it  will  be  good  ground  for  a  plea  in 
abatement ;  and  the  covenantee  cannot  plead  the 
covenant  not  to  sue  himself  in  bar;  but  if  the  judg- 
ment be  enforced  against  him  or  he  sustain  any 
other  damage,  he  must  have  recourse  to  his  remedy 
against  the  creditor  on  his  covenant  {a).  Partners 
may  also  plead  a  tender  of  the  sum  due  inbar  of  the 
action  brought  against  them  ;  but  if  to  such  a  plea 
the  plaintiff  reply  that  he  subsequently  demanded 
the  sum  tendered,  and  that  the  defendants  refused 
payment  of  it,  the  replication  will  be  supported  by 
evidence  of  a  demand  from  one  of  the  partners  and 
a  refusal  by  him  to  pay,  because  a  refusal  by  one  is 
equivalent  to  a  refusal  by  both  (ft).  We  have  stated 
that  partners  may  likewise  avail  themselves  of  any 
thing  which  goes  in  reduction  of  the  demand  made 
against  them.  This  right,  however,  is  not  unlimited 
and  undefined,  but  is  regulated  by  those  principles 
which  govern  the  law  of  set-off  in  ordinary  cases. 
Therefore,  a  separate  debt  due  to  an  individual  part- 
ner cannot  be  set  against  a  joint  demand  upon  the 

(a)  Dowse  v.  Jefferies,  And.  S07.  pL  316.  S.  C*  Cro.  Elii.  352.  Tamer  v.  Da- 
vies,  2  Wms.  Saimd.  150.  n.  2.  (6)  Peine  v.  Bowles,  1  Stark.  N.  P.  G.  323. 
A  tender  to  one  partner  is  a  good  tender  to  all,  and  ought  to  be  so  pleaded.  Doaglas 
V.  Patrick,  3  T.  R.  683. 
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firm  (a),  unless  there  be  an  express  agreement  be- 
tween the  parties  renouncing  the  general  law,  and 
stipulating  that  in  such  case  a  set  off  shall  be  al- 
lowed {b).  But  a  debt  on  a  joint  and  several  bond 
may  be  set  off  by  the  obligee  in  an  action  brought 
against  him  by  the  obligor  who  executed  (c).  And 
where  a  firm  is,  by  death,  reduced  to  a  single  mem- 
ber, the  Joint  debts  due  to  the  firm  become  separate 
debts  belonging  to  the  survivor,  and  therefore,  in  an 
action  for  a  debt  due  from  him  in  his  individual  capa- 
city, he  may  set  against  it  a  partnership  debt  due  to 
himself  as  surviving  partner  (d). 

In  actions  against  partners,  as  in  all  other  cases, 
the  contract  declared  upon  must  be  proved,  and  it 
must  be  shown  to  have  been  a  joint  contract  entered 
into  by  all  those  who  are  sued.  For,  in  such  an 
action,  unlike  one  that  is  founded  on  a  tort,  it  is  not 
sufficient  to  establish  a  demand  against  a  single  de- 
fendant. There  cannot  be  a  severance ;  the  con- 
tract, as  it  is  alleged,  must  be  established,  both  in 
its  terms,  and  as  it  affects  all  the  defendants,  who 
are  charged  and  called  upon  to  fulfil  it.  If  the 
plaintiff  fail  to  substantiate  it  in  part,  by  an  inability 
to  implicate  and  connect  all  the  defendants  with  the 
contract  he  has  stated  to  have  been  made  by  them, 
he  fails  in  toto^  and  must  institute  a  new  action  against 
those  whom  he  can  implicate.  These  observations 
naturally  lead  us  to  inquire,  what  proof  it  is  requisite 
that  a  plaintiff  should  adduce  in  an  action  which 
arises,  not  out  of  a  contract  expressly  made  with  all 
the  defendants,  but  out  of  the  fact  of  their  partner- 
ship,  to  establish  that  the  defendants  are  legally  in- 
vested  with  the  characters  ascribed  to  them ;  we  will 
afterwards  consider  the  effect  of  an  admission  made 
by  one  partner,  as  it  regards  the  joint  interest  of  all, 
whether  made  by  a  partner  who  is,  or  is  not,  a 

{a)  2  G«o.  2.  c.  22.  s.  13.  (h)  Kixmerlej  v.  HcMnck,  2  Taunt  170, 

(e)  FUlchar  o.  Dydie^  2  T.  R.32.  See  also  Elliot  r.  Dsvis,  2  Bos.  mnd  Pol.  33a 

(fi  Slipper  V.  Stiditone,  5  T.  R.  493.  S.  C  1  Esp.  N.  P.  C.  47.  See  alio 
Frcndi  v.  Andnde,  6  T.  R.  582. 
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party  to  the  particular  suit  in  which  it  is  oflfered  as 
evidence,  or  whether  made  pending  the  partnership, 
or  after  its  dissolution  ;  and  then  we  will  point  out 
the  instances  in  which  a  partner  cannot,  and  those  in 
which  he  may  be  admitted  a  witness  in  an  action, 
either  for  or  against  his  co-partners.  Where  an  ac- 
tion is  brought  against  several  upon  a  contract  on 
which  they  are  liable  as  partners,  the  evidence  usually 
given  to  establish  the  partnership  consists  in  show- 
ing that  they  have  acted  as  partners  in  the  particular 
business.  In  such  a  case  the  plaintiff  is  not  bound 
down  to  the  same  strictnessof  proof  which  is  required 
from  partners  when  they  appear  as  plaintiffs.  There 
no  reason  exists  for  relaxing  the  rules  of  evidence, 
for,  by  the  very  act  of  suing  jointly,  they  assume  that 
they  have  a  joint  title  to  sue,  and  they  are  necessarily 
cognizant  of  all  the  means  by  which  the  fact  is  capa- 
ble of  being  proved ;  but  where  partners  are  sued  as 
defendants,  the  plaintiff  may  not  be  able  to  ascertain 
the  real  connexion  between  them,  it  is  sufficient  for 
him  to  show  that  they  have  acted  as  partners,  and  that 
by  their  habit  and  course  of  dealing,  conduct  and  de- 
clarations, they  have  induced  those  with  whom  they 
have  dealt  to  consider  them  to  be  partners  (a).  And 
evidence  that  they  have  acted  as  partners  is  admis- 
sible, although  the  partnership  may  have  been  con- 
stituted by  deed  (b).  So,  a  witness  called  to  prove 
the  fact  of  the  defendants  having  so  acted  may  pro- 
perly be  asked,  whether  the  one  defendant  has  inter- 
fered  in  the  business  of  the  other,  without  the  ques- 
tion being  open  to  the  objection  of  leading  (c).  And 
to  prove  that  the  defendants  are  partners,  it  has  been 
held  that  a  verdict  on  an  issue,  directed  by  a  Court 
of  Equity,  on  a  bill  filed  by  one  of  them  against  the 
other,  for  the  purpose  of  trying,  and  which  esta- 
blished the  fact  or  a  partnership,  is  conclusive  evi- 
dence of  its  existence  ;  because,  although  the  plain- 


(a)  3  Stark,  on  TSM.  1070.  (&)  Aldeiwn  v.  €%,  1  Staxk.  N.  P.  0.  406. 

(e)  NicfadUf  V,  Dowding,  Ibid.  81. 
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tiff  was  no  party  to  the  suit  out  of  which  the  issue 
arose,  yet  both  the  defendants  having  been  parties 
in  that  suit,  the  record,  as  regarded  them,  could  not 
.  properly  be  deemed  a  matter  inter  alios  acta,  since 
it  was  competent  to  either,  by  any  evidence,  to  rebut 
the  idea  of  a  partnership  (a).  So  the  fact  of  part- 
nership may  be  proved  by  any  acts  or  declarations  of 
the  defendants  themselves,  which  indicate  or  acknow- 
ledge its  existence.  Therefore,  if  the  defendants, 
when  sued  as  partners,  produce  a  release,  executed 
by  all  of  them,  in  order  to  render  a  witness  compe- 
tent in  the  cause,  such  instrument  is  to  be  considered 
as  in  evidence  for  all  purposes  whatsoever,  and  is 
alone  sufficient  to  establish  the  fact  of  a  partner- 
ship (b).  And  the  declaration  or  admission  of  each 
individual  member  of  a  firm,  that  he  is  a  partner,  is 
conclusive  evidence  to  charge  himself  in  that  cha- 
racter. Thus,  if  a  person  has  represented  himself  to 
be  a  partner,  and  has  been  trusted  as  such,  he  is 
bound  by  that  representation,  and  it  is  no  defence 
for  him  to  show  that  he  was  not,  in  fact,  a  partner  (c) ; 
but,  if  a  particular  transaction  only  be  under  dis- 
cussion, and  one  person  acknowledge  himself  to  be 
the  partner  of  another  in  it,  he  will  not  be  bound  by 
a  contract  unconnected  with  the  particular  object(rf). 
So,  where  a  bill  of  exchange,  drawn  upon  a  firm,  is 
accepted  by  an  individual  member  in  the  joint  name, 
the  fact  of  the  acceptance  is  evidence  to  charge  the 
acceptor  as  a  partner  (e).  In  like  manner,  an  en- 
try made  according  to  the  statute,  at  the  Excise- 
Office,  by  one  partner,  in  the  names  of  himself  and 
copartners,  as  dealers  in  beer,  is  prima  Jade  evi- 
dence of  partnership  against  the  party  making  it  (/)• 

(a)  Whfttdey  V.  Menheim,  2  Etp.  N«  P.  C  608.  And  see  Lowfleld  v,  Ben- 
ooft,  Bull.  N.  P.  40.  2  New  Rep.  371. 

(()  OibboDfl  V.  Wilcox,  2  Staric.  N.  P.  C  43. 

(c)  De  Berkom  v.  Smith,  1  E«p.  N.  P.  G.  29.  And  see  Ex  forte  Matthews,  3 
Ves.  and  Bea.  125.  Parker  v.  Barker,  1  Brod.  and  Bing.  9.  S.  C  3  B.  Moore, 
226.  Biddle  v.  Levy,  1  Stark.  N.  ?.  C.  20.  (d)  De  Berkom  v.  Smith,  mpra. 

(e)  Spenov  v.  Billing,  3  Campb.  3l2.  (/)  Ellis  v.  ^Vatson,  2  Stark. 

N.  P.  C.  453«47S.  In  piocMdiiigi  by  the  czown,  the  entry  would  be  oonclusiYe. 
Id.  Ibid. 
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And  in  a  late  case,  where  it  appeared  that  all  the 
defendants,  excepting  one,  had  been  outlawed,  a  let- 
ter written  by  that  one,  admitting  his  partnership 
with  the  co-defendants,  was  received  as  evidence  of 
the  partnership;  for,  as iordE/tewiorof^A  observed, 
the  record  in  that  action  would  not  be  sufficient  evi- 
dence  in  any  future  action,  that  might  be  brought  by 
the   then  defendant  against  the  co-defendants  for 
contribution,  to  prove  that  they  were  parties  to  the 
promise,  and  it  would  be  incumbent  on  him  to  prove 
the  fact  by  ulterior  evidence  (a).     And  the  acts  and 
admissions  of  a  party,  made  subsequently  to  a  con- 
tract, may  be  used  as  evidence  to  show  that  he  was  a 
partner  at  the  time  of  the  contract ;  but  if  it  be  clear 
that  he  was  not  then  a  partner,  no  subsequent  ad- 
mission will  render  him  liable  in  point  of  law.  There- 
fore, one,  who  has  been  admitted  into  the  firm,  is 
not  responsible  for  goods  previously  sold  and  de- 
li vered,  notwithstanding  he  acknowledge  his  liability, 
and  accept  a  bill  for  the  amount;  although,  in  an 
action  on  the  bill,  he  would,  of  course,  be  liable,  by 
virtue  of  that  contract  (6).     But  the  act  or  declara- 
tion ofone  partner  is  not  evidence  to  prove  the  part- 
nership against  the  other  members  of  the  firm.  Thus, 
where  a  bill  drawn  upon  a  partnership  firm  is  accept- 
ed by  one  partner  in  the  joint  name,  the  acceptance 
is  not  evidence  of  the  partnership  except  against  the 
acceptor  (c).     So,  an  affidavit,  for  the  registry  of  a 
ship,  made  by  A.,  stating  that  A.  and  fi.  are  the 
owners,  is  not  evidence  of  the  fact  against  B.  {£)* 
And  where  the  question  is,  whether  A,  who  resitles 
in  Englandy  is  partner  with  B.,  who  resides  in  Spain, 
it  is  no  evidence  of  the  fact  to  show  that  B.  has  long 
traded  at  S.  in  Spain,  under  the  firm  of  A.  and  B., 
and  that  A.  for  a  long   time  resided  there,  and  that 

(a)  Sangster  v.  Mazarredo,  I  Stark.  N.  P.  C.  I6t. 

(b)  Saville  v,  Robertson,  4  T.  R.  720. 

(r)  Spencer  v.  Billing,  3  Campb.  312.    2  Phill.  on  Evxd.  23. 

id)  Tinkler  v,  Walpole,  14  East,  226.  M'lver  v.  Humble,  16  East,  169. 
Flower  v.  Young,  3  Campb.  240.  Smith  v.  Fuge,  3  Campb.  456.  Ditcfabuni  r. 
Spnwddin,  5  Esp.  N.  P.  C.  31. 
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there  was  no  other  person  there  of  that  name  (a). 
And  as  the  act  or  admission  of  one  partner  is  insuf- 
ficient to  establish  the  fact  of  partnership  against  the 
others,  it  follows  that  any  act  by  third  persons,  which 
affects  to  treat  them  as  joint  owners,  is  no  evidence 
of  the  fact  of  joint  ownership,  unless  the  particular 
act  be  shown  to  have  been  recognized  by  them; 
Thus,  to  charge  two  persons  as  joint  purchasers  of  a 
cart,  an  entry  of  such  cart  in  the  tax  gatherer's  book, 
as  the  property  of  both,  is  not  evidence,  without 
showing  that  the  parties  authorized  or  adopted  the 
entry  (b).  Upon  the  same  principle,  an  entry  in 
books,  kept  in  the  office  for  licensing  stage  coaches, 
is  not  any  proof  that  the  persons  named  in  the  license 
are  owners  of  a  coach  (c).  But,  notwithstanding  an 
admission  of  the  partnership,  made  by  one  of  several 
partners,  will  not  establish  it  against  the  others ;  yet, 
if  the  fact  that  several  are  partners  be  proved  by  other 
means,  the  act  or  declaration  of  one,  relating  to  the 
subject  matter  of  the  partnership,  will  bind  all ;  for 
where  partners  or  others  possess  a  community  of  inte- 
rest in  a  particular  subject,  not  only  the  act  and 
agreement,  but  the  declaration  of  one  in  respect  of 
that  subject  matter,  is  evidence  against  the  rest  {d). 
Therefore  in  an  action  of  covenant  against  two,  the 
affidavit  of  one  of  them  may  be  given  jn  evidence 
as  the  acknowledgment  of  both  (e).  And  in  an  ac- 
tion against  two,  as  drawers  of  a  bill,  it  is  sufficient 
to  show  that  two  persons,  bearing  the  surnames  of 
the  defendants,  are  in  partnership,  and  that  one  of 
the  partners  acknowledged,  that  the  bill  was  drawn 
by  them,  without  proving  that  they  bear  the  Chris- 

(a)  Bugae  v.  J^zmin  De  Taatet,  3  Stsik.  N.  P.  C  53. 

(b)  WeaTer  v.  Pieotice,  1  £f  p.  N.  P.  C.  369. 

(c)  Strother  v.  Willan,  4  Cuopb.  24. 

(d)  Per  Le  BIohc^  J.  Rex  v.  The  InhabitaDts  of  Hazdwicke,  II  East,  689. 
Nicholls  v.  DowdiDg,  1  Stark.  N.  P.  C.  81.  Bat  where  the  lame  pemns  are  part- 
ner!, and  alw  part-owners  of  a  yenel,  the  admission  of  one  as  to  a  subject  c^  oopart- 
ownership,  bat  not  of  oopartncnhip,  is  not  binding  apon  the  odidrs.  Jaggcn  v. 
Binning,  1  Stark.  N.  P.  a  64. 

(e)  Vicvy*s  Case^  Bac.  Abr.  Tit.  ETidence,  683.  S.  C.  Gilb.  End.  51. 
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tian  names  assigned  to  them  on  the  record  (a).  So, 
an  admission  b]^  one  partner  of  a  debt,  and  that  it  has 
not  been  paid,  is  evidence  against  all  to  take  the  case 
out  of  the  statute  of  limitations  (6).  And  in  a  joint 
action  against  the  joint  makers  of  a  promissory  note, 
an  acknowledgment  by  one  of  them  within  six  years, 
will  revive  the  debt  against  the  other,  who  signed  the 
note,  only  as  a  surety  (c).  So,  although  a  nolle  pro- 
sequi be  entered  as  to  one  defendant,  who  pleads  his 
bankruptcy,  an  admission  made  by  him  before  he  ob- 
tained his  certificate  has  been  ruled  to  be  evidence 
against  the  other  defendants  (jj). 

And  the  general  rule,  allowing  the  acts  or  decla- 
rations of  one  partner  to  be  evidence'  against  the 
others,  has  been  extended  so  far  as  to  admit  the 
acts  or  declarations  of  one  partner  to  be  evidence 
against  his  co-partners  concerning  joint  contracts 
and  their  joint  interest,  although  the  partner,  whose 
acts  or  declarations  are  given  in  evidence,  is  not  a 
party  to  the  suit.  Thus,  in  an  action  against  one 
partner  for  money  paid  to  his  use,  the  admission  of 
the  debt  by  another  partner  is  evidence  against  the 
defendant  {e).  So,  an  acknowledgment  by  one  of 
several  nAakers  of  a  joint  and  several  promissory 
note,  will  take  the  case  out  of  the  statute  of  limita- 
tions, as  against  any  one  of  the  other  makers,  in  a 
separate  action  on  the  note  against  him  (/).  Even 
the  payment  of  a  dividend  by  the  assignees  of  one  of 
the  makers  of  such  a  note,  within  six  years  before 

(a)  Hodenpjl  v.  Vingerhoed.  oor.  Abbot,  J.  Chitty  on  Bills,  489.  The  rale,  it 
seems,  is  different  as  to  plaintifis.  Acerro  p.  Petnmi,  1  Stark.  N.  P.  C  100*  And 
see  Boughton  v.  Frere,  3  Campb.  29. 

(6)  Per  Lord  JTenyon,  Ferry  v,  Jackson,  4  T.  R.  516.  Thwfdtes  v.  Richardson, 
Peake*8  N.  P.  C.  16.  (c)  Perham  v.  Raynal,  2  Bingh.  S06. 

{d)  Grant  v.  Jackson,  Peake's  N.  P.  C  203.  On  the  ground  of  its  being  a  rule 
in  equity  not  to  receive  the  answer  of  one  party  against  another,  (see  Wydi  v.  Meal, 
3  P.  M'ms.  310.  12  Ves.  361.)  it  has  been  held,  that  in  an  action  against  a  firm,  on 
a  bin  of  exchange  accepted  by  one  partner  in  the  joint  name,  the  admisdons  of  the 
acceptor  in  his  answer  to  a  bUl  filed  in  equity  against  him  are  not  evidence  against 
the  rest.  Booth  v,  Quin,  7  Pzioe,  193.  And  see  Perham  v.  Raynal,  2  Bingh.  306. 
Petherick  v.  Turner,  dted  1  Taunt.  104.  Gnnt  v.  Jadnon,  Peake's  N.  P.  C. 
203.  contra.  ie)  Thwaitea  v.  Richardson,  Peake*s  N.'  P.  C.  16.      . 

(/)  WhHcomb  V.  Whitiag,  DoogL  629, 652.  Perham  v.  Raynal,  2  Bingh.  306. 
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the  commencement  of  the  action  against  the  other 
maker,  has  been  held  a  sufficient  answer  to  a  plea  of 
the  statute  of  limitations  by  that  other  (a).     But 
where  one  of  two  partners,  who  were  the  joint  drawers 
of  a  bill  of  exchange  became  bankrupt,  and,  under 
his  commission,  the  indorsees  proved  a  debt  (be 
yond  the  amount  of  the  bill)  lor  goods  sold,  and 
they   exhibited   the   bill   as   a   security  they  then 
held   for  their   debt,   and    afterwards   received   a 
dividend ;  it  was  determined,  in  an  action  by  the 
indorsees  against  the  solvent  partner,  that  the  sta- 
tute of  limitations  was  a  good  defence,  although  a 
dividend  had  been  paid  within  six  years,  inasmuch 
as  the  proof  being  for  goods  sold,  the  payment  of 
the  dividend  did  not  amount  to  an  actual  or  virtual 
acknowledgment  that  there  was  any  money  due  on 
the  bill  {b).    So,  where  A.  and  B.  made  a  joint  and 
several  promissory  note,  and  ten  years  after  A/s 
death  B.  paid  interest  on  the  note ;  in  an  action 
brought  upon  the  note  against  the  executors  of  A., 
it  was  held  that,  the  joint  contract  having  determined  - 
by  the  death  of  A.,  the  payment  of  interest  by  B.  did 
not  take  the  case  out  oi  the  statute  of  limitations,  so 
as  to  make  A/s  executors  liable  (c).     And  in  all  cases 
in  which  it  is  endeavoured,  by  means  of  the  acknow- 
ledgment of  one  partner,  to  avoid  the  operation  of 
the  statute  of  limitations  in  favour  of  the  other,  it  is 
necessary  that  the  acknowledgment  should  be  clear 
and  explicit ;  therefore,  in  an  action  on  a  joint  pro- 
missory note,  it  is  not  sufficient  to  destroy  the  effect 
of  a  plea  of  that  statute,  to  show  a  payment  by  a  joint 
maker  to  the  payee  within  six  years,  so  as  to  throw 
upon  the  defendants  the  obligation  of  proving  that 
the  payment  was  not  made  on  account  of  the  note  (d). 
The  principle  of  the  general  rule  also  extends  to  an 
admission  made  by  one  partner,  aftei;  a  dissolution 
of  the  co-partnership,  for,  even  in  such  a  case,  the 

(a)  Jackson  v,  Fairbuik,  2  H.  B1.S40.   See  Ex  parte  Dewdney,  15  Ves.  499. 

Jb)  Bnodnnn  v.  Wharton,  1  B.  &  A.  463.  (c)  Atkins  v.  Txcdgold,  2  B. 

1 C.  23.  {d)  Hdme  v.  Green,  I  Stark.  N.  P.C.  486. 
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admission  will  conclude  his  co-partners,  if  it  relate 
to  ^  transaction  which  occurred  pending  the  part- 
nership (a).  Therefore,  where  the  creditor  of  a 
partnership,  in  discharge  of  a  demand  against  him- 
self, assigned,  to  a  third  person  the  debt  owing  to 
him  by  the  firm,  it  was  determined  that  a  verbal 
promise,  by  one  of  the  partners,  to  pay  such  debt  to 
the  assignee,  was  not  within  the  statute  of  frauds,  for 
it  was  not  an  undertaking  for  the  debt  of.another,  the 
old  debt  being  extinguished  and  a  new  one  created  : 
and  th^t  the  promise  bound  not  only  the  party  who 
made  it,  but  the  whole  partnership,  even  though  some 
of  the  members  of  the  firm  had  retired  before  the 
promise  was  given,  provided  the  debt  to  which  it 
nad  reference  arose  out  of  joint  contracts,  entered 
into  whilst  they  continued  in  the  partnership  (6). 
And  it  has  been  reported  to  have  been  the  opinion 
of  Lord  Kenyon^  that  a  declaration,  after  the  disso- 
lution of  a  firm,  by  one  of  the  members,  as  to  the 
difierent  persons  of  whom  the  firm  was  composed, 
is  evidence  against  all  the  members  to  prove  the 
partnership  (c).  But  the  admission  of  one  partner, 
made  afler  the  partnership  has  ceased,  is  not  evi- 
dence to  charge  the  other,  in  any  transaction  which 
has  occurred  since  their  separation  (jd) ;  neither  is  a 
declaration  made  by  one  of  two  partners,  during  an 
es^isting  co-partnership,  evidence  to  bind  his  partner 
as  to  a  transaction  which  took  place  previous  to  the 
partnership,  unless  a  joint  responsibility  be  proved 
as  a  foundation  for  such  evidence  (e).  Notice  to 
one  of  several  partners  is  a  sufficient  notice  to  all. 
When  therefore  a  bill  has  been  drawn  by  a  firm  upon 
one  of  the  partners,  and  by  him  accepted  and  dis- 
honoured, it  is  unnecessary  to  give  notice  of  such 


(a)  Wood  V.  BraddidL,  1  Taunt  104.  (Jb)  lacy  v.  M'NcOe,  4  DomL  and 

ftyl  13. 

(c)  Evans  v.  Dnimmond,  4  Enp.  N.  P.  C  89.  It  is  at  least  doubtful  wfaethor 
wach  a  declaration  can  be  evidence  of  the  fact  of  paitnenhip,  for,  if  it  were  made  dur- 
ing  the  partnership,  it  would  be  unavailing,  except  against  the  partner  firom  whom  it 
proceeded.    See  anUy  p.  210.  (d)  Wood  p.  Araddick,  ti^rw* 

[e)  Cattv.  Howiid,  S  Stark,  on  Evid,  45.  S.  C.  3  Stark.  N-P.  C  8. 
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dishonour  to  the  firm ;  for  this  must  necessarily  be 
known  to  one  of  them,  and  the  knowledge  of  one  is 
considered  as  the  knowledge  of  all  (a).      And  in 
such  a  case,  proof  of  the  acceptance  of  the  bill  by 
the  drawee  is  evidence,  in  an  action  against  all  the 
drawers,  that  the  bill  was  regularly  drawn  (A).  Where 
the  joint  liability  results  not  from  a  contract  expressly 
made  with  all  the  defendants,  but  from  the  fact  of 
their  partnership,  it  may  be  removed  by  proving  a 
notice  to  the  plaintiff  that  the  firm  would  not  be  an- 
swerable on  contracts  made  by  any  single  partner  in 
the  joint  name  (c).     So,  where  the  fact  warrants  it, 
it  is  competent  to  the  defendants  to  prove  a  dissolu- 
tion of  the  copartnership  previous  to  the  contract ; 
this,  however,  will  not  be  in  itself  sufficient  where 
the  defendants  have  openly  acted  as  partners,  unless 
notice  to  the  plaintiff  of  the  dissolution  be  also 
proved.     It  is  sufficient,  if  the  plaintiff,  in  the  first 
instance,  prove  a  partnership  at  a  time  anterior  to 
the  contract ;  when  that  is  once  established,  a  con- 
tinuance of  the  partnership  is  to  be  presumed,  until 
a  dissolution  be  proved  ;  and  proof  of  a  dissolution 
will  still  be  insufficient,  unless  reasonable  proof  be 
given  of  notice  of  the  fact  to  the  plaintiff;  for  al- 
though the  partnership  may,  in  fact,  have  been  dis- 
solved, yet  if  the  parties  do  not  announce  it,  they, 
\}y  their  silence,  induce  strangers  to  continue  to 
trust  to  the  joint  credit  of  the  firm  (rf).     And  where 
notice  of  the  dissolution  is  proved,  the  plaintiff  may 
rebut  it  by  evidence  of  the  subsequent  conduct  and 
declarations  of  the  defendants,  tending  to  induce 
the  world  to  suppose  that  the  partnership  still  sub- 
sisted ;  as  by  proof  that  they  subsequently  interfered 
in  the  management  of  the  business,,  or  allowed  their 
names  to  be  used,  or  in  any  way  authorized  the  par- 
ties acting  in  the  concern  to  make  use  of  their  names 
and  credit  (e). 

{a)  Ponhouse  v.  Parker,  1  Gampb.  82.  (b)  Id.  ibid.             (c)  Lord  GaU 

way  V.  Matthew,  10  East.  264.  (d)  3  Stark,  on  Evid.  1078. 

{e)  NewaoDM  v.  Coles,  2  Campb.  617.  And  see  Williams  v.  Keats,  2  Stark. 
N.  P.  a  390. 
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A  party  to  the  suit  on  record  canDot^  generally, 
be  a  witness  at  the  trial  tor  himself  or  for  a  joint 
suitor,  against  the  adverse  party,  on  account  of  the 
immediate  and  direct  interest  which  he  has  in  the 
event,  either  from  having  a  certain  benefit  or  loss^ 
or  from  being  liable  to  costs  (a).  But  there  seems 
to  be  no  objection  to  the  competency  of  persons, 
who  are  parties  to  a  suit  in  a  corporate  capacity,  and 
consequently  not  individually  liable  to  costs,  and 
who  are  free  from  all  interest  in  the  question.  Thus, 
in  an  action  against  the  governors  of  the  FotmdUng 
Hospital  for  the  amount  of  work  done  by  the  plain- 
tiff. Lord  Kenyon  admitted  several  of  the  governors 
to  prove  the  badness  and  insufficiency  of  the  work  (A). 
So,  where,  in  an  action  against  several,  one  pleads 
his  bankruptcy,  and  the  plaintiff  enters  a  nolle  prose^ 
qui  as  to  him,  he  is  thereby  rendered  a  competent 
witness  for  the  other  defendants  (c).  But  if  the 
plaintiff,  instead  of  entering  a  nolle  prosequi^  take 
issue  on  the  plea  of  bankruptcy,  the  bankrupt  can- 
not be  admitted  to  give  evidence  for  the  rest,  though 
he  may  have  received  his  certificate ;  for,  in  case  of 
a  verdict  for  the  plaintiff  he  is  liable  to  the  costs  of 
the  action  (d).  Nor,  on  proof  of  his  certificate,  is 
he  entitled  to  a  verdict  during  the  progress  of  the 
cause,  in  order  that  he  may  be  introduced  as  a  wit- 
ness for  his  co-defendants  (e).  So,  in  an  action  on 
a  joint  contract  against  two  defendants,  where  one 
let  judgment  go  by  default,  Lord  Kent/on  refused  to 
admit  him  as  a  witness  for  the  other  defendant,  to 
negative  the  contract ;  for,  if  negatived  as  to  one  it 
fails  as  to  the  other,  and  the  plaintiff  could  not  make 
use  of  the  judgment  by  default  against  him  {f).  Nor 
is  a  defendant  so  situated,  a  competent  witness  for 

(a)  1  PhilL  on  Eyid.  71.  (6)  Weller  v.  The  Oovernon  of  Foundling 

HosDital,  Peake's  N.  P.  C.  153.     And  see  Barret  v.  Gore,  3  Atlc  401. 

(c)  M^Iver  v.  Humble,  16  East,  171.  S.  P.  ruled  at  Lancaster  by  Le  BlanCy  J. 
£X  relatione  Park,  J.  1  B.  Moore,  339.  Moody  v.  King,  '2  B.  and  C.  558. 

id)  Raven  v.  Dunning,  3  Esp.  N.  P.  C.  25.  S.  P.  Currie  v.  Child,  3  Camp.  383. 

(f)  Emmett  o.  Butler,  7  Taunt.  589.  S.  C.  1  B.  Moore,  332.  (/)  Szown 

t;.  Fox,  Ex.  Sum.  Ass.  1789.  1  PhilL  on  £?id,  78. 


the  plaintiff  to  prove  tliat  the  other  defendant  was  a 
party  to  the  contract ;  for  if  the  {)laintiff  shduld  suc- 
ceed, he  woiild  be  entitled  to  contribution  from  the 
co-defendant,  and  if  the  plaintiff  should  fail,  he  him- 
self would  be  liable  to  the  whole  of  the  demand  (a). 
And  a  release  from  the  plaintiff  would  not  render 
him  competent;  for  one  objection  to  his  admissi- 
bility is,  that  his  evidence  might  tend  to  inculpate 
his  co-defendant,  and  therefore,  without  his  con- 
sent, his  testimony  cannot  be  received  (6).  And 
a  person  who  is  shown  to  be  a  co-p^rther  with 
the  defendant  in  the  subject  of  the  action  is,  in 
general,  incompetent  to  be  a  witness  for  him  ;  be- 
cause, in  the  event  of  a  verdict  for  the  plaintiff,  he 
would  be  liable  to  contribute  not  only  his  propor- 
tion  of  the  sum  recovered,  but  also  his  share  of  the 
costs :  and  he  will  not  be  admissible,  even  although 
the  tendency  of  his  evidence  be  to  charge  himself 
with  the  whole  debt,  or  although  the  defendant  offer 
to  release  him  (c).  Thus,  in  an  action  Against  a  part- 
owner  for  painting  the  ship,  to  which  the  defendant 
pleaded  in  abatement  that  there  were  other  part- 
owners  not  joined,  and  the  plaintiff  replied  that  the 
defendant  had  undertaken  solely  to  pay,  it  was  held 
that  the  defendant  could  not  call  the  master,  who 
was  also  a  part-owner,  to  prove  that  he  oitlered  the 
work  to  be  done  (d).  So,  in  an  action  of  assumpsit 
for  goods  sold  and  delivered,  the  plaintiff  having 
proved  the  sale  of  the  goods  to  the  defendant  and 
to  one  J.  S.,  who  were  partners  in  trade.  Lord  Ken- 
tfon  held  that  J.  S.  could  not  be  a  witness  for  the 
defendant  to  prove  that  the  goods  were  sold  to  him-* 
self,  and  that  the  defendant  was  not  concerned  in 
the  purchase,  except  as  his  servant ;  for,  said  Lord 

^)  Brown  o.  Brown»  4  Taunt.  752. 

(ft)  Mant  ii*  Mainwaring,  2  B.  Moore,  9>  S.  C.  8  Taunt  139.  In  an  action  fbr 
a  tort,  it  has  been  ruled,  that  one  defendant  who  sufiera  judgment  by  defietult  is  a 
competent  witness  to  prove  that  a  oo^efendant  who  has  pleaded  is  not'chaigeaUe.- 
Ward  V.  Haydon,  2  Etp.  N.  P.  C  552.  Chapman  v.  Giawn,  2  Campb.  334.  n.  See 
Rex  V.  Lafone,  5£8n.  N.  P.  C  155. 

(c)  Simons  v.  Smith,  I  Ryan  and  Mood.  29.  Cheyne  v^Koops,  4  Esp.  N.  P.  C. 
1 12.  Young  V.  Baimer,  1  £^.  N.  P.  C  103.  ciw#.  (<2)  Young  v.  BaiiMr, 
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Kenyan^  by  discharging  the  defendant  he  benefits  him- 
self, as  he  will  be  liable  to  pay  a  share  of  the  costs  to 
be  recovered  by  the  plaintiff  (a).  And  in  an  action 
against  A.  for  the  price  of  goods  sold,  B.  is  not  a 
competent  witness,  on  the  part  of  the  defendant,  to 

Krove  that  the  goods  had  been  sold  to  A.  and  B.  joint- 
/,  and  that  they  had  been  paid  for  by  remitting  a 
debt  due  from  the  vendor  to  the  firm  of  A.  and  B.  (b) 
However,  to  raise  the  objection  of  incompetency,  it 
must  be  shown  that  the  witness  is  a  partner ;  it  is 
not  sufficient  merely  to  suggest  it.  Thus,  in  an  ac- 
tion for  goods  ^old  and  delivered,  a  witness  is  com- 
Eetent  to  prove  that  the  goods  were  supplied  upon 
is  credit,  and  for  his  use,  although  it  be  suggested 
that  he  is  a  partner  with  the  defendant  (c).  But 
although,  during  the  subsistence  of  a  partnership, 
one  partner  is  generally  incompetent  to  defeat  the 
claim  of  the  plaintiff  on  account  of  the  direct  interest 
he  has  in  the  event  of  the  cause,  yet  if  the  interest 
of  the  witness  inclines  him  to  each  of  the  parties, 
so  as  upon  the  whole  to  make  him  indifferent,  he 
will  be  competent  to  give  evidence.  Thus,  one  of 
the  joint  makers  of  a  promissory  note  is  a  competent 
witness,  on  the  part  of  the  plaintiff,  to  prove  the  sig- 
nature of  the  defendant,  the  other  joint  maker  (d) ; 
for,  if  the  plaintiffshould  recover  against  the  defend- 
ant, the  witness  would  be  liable  to  the  defendant  for 
contribution;  if,  on  the  other  hand,  the  plaintiff 
fail,  he  may  resort  to  the  witness  for  the  whole,  and 
then  the  witness  would  be  entitled  to  contribution 
from  the  defendant ;  so  that,  in  either  view  of  the 
case,  the  witness  is  indifferent  in  point  of  interest  (e). 
So,  where  one  partner  drew  a  bill  in  the  name  of  the 
partnership  firm,  and  gave  it  in  payment  to  a  sepa- 
rate creditor  in  discharge  of  his  own  debt,  the  Court 
of  King's  Bench  held,  that,  in  an  action  by  such 


(a)  Goodaoe  t;.  Breame,  Peake's  N.  P.  C.  174.  (h)  Evans  v.  Yeathod,  2 

Bin«^  133.  (O  Birt  v.  Hood,  1  Esp.  N.  P.  C.  20.  (i)  York  v.  BkHU 

5  Mau.  and  Selw.  71.  Lodchart  v.  Onham,  1  Stnu  35.  («)  1  PfaiL  on  Evid. 

68. 
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creditor  against  the  acceptor,  either  of  the  partners 
might  be  called,  on  the  part  of  the  defendant,  to 
prove  that  the  partner,  who  drew  the  bill,  had  no 
authority  to  draw  it  in  the  name  of  the  firm  ;  and 
that  the  bankruptcy  of  the  partners  would  not  vary 
the  question  as  to  the  competency  of  the  witness  (a). 
And  in  a  late  case,  which  was  an  action  of  assumpsit 
for  the  nondelivery  of  goods,  and  for  money  had  and 
received,  and  the  defendant  pleaded  in  abatement 
that  the  promises  were  made  jointly  with  A.  and  B., 
and  not  by  the  defendant  alone,  it  was  determined 
that  A.  was  a  competent  witness,  for  the  plaintiff, 
to  prove  that  the  defendant  was  not  authorized  or 
employed  by  the  partners  to  make  the  contract,  and 
that  he  received  the  money  to  his  own  use  ;  for,  al- 
though the  plaintiff  should  succeed,  the  defendant 
would  not  on  that  account  be  precluded  from  suing 
the  other  partners  for  contribution ;  the  record  in 
this  action  would  not  operate  as  an  estoppel  against 
him  on  that  occasion,  because  there  is  no  mutuality 
out  of  which  the  estoppel  can  arise :  tjie  record  could 
only  be  used  as  a  medium  of  proof,  to  show  that  this 
defendant  had  paid  in  the  action  a  certain  sum  (b) ; 
and  in  this  point  of  view  the  verdict  in  favour  of  the 
plaintiffmust  be  considered  rather  as  prejudicial  to  the 
witness  (c).    So,  A.  would,  under  such  circumstances, 
have  been  a  competent  witness  for  the  defendant  to 
negative  his  several  liability ;  and  if,  on  being  called, 
he  should  have  denied  the  partnership,  the  defend- 
ant would  still  have  been  at  liberty  to  have  proved 
its  existence  by  other  witnesses ;  for,  although  a 
party  will  not  be  permitted  to  produce  general  evi- 
dence to  discredit  his  own  witness,    yet  he  may 
show  by  other  testimony,  that  the  witness  was  mis- 
taken as  to  the  fact  which  he  was  called  to  esta- 
blish (^.     Where  there  has  been  a  dissolution  of 


(a)  Ridlfly  v.  Tarlor,  IS  East  17^  {b)  See  £▼»•  o.  Yeetfaerd,  2  Bingli. 

133.  (c)  Hudton  v.  Robiomi,  4  Man.  and  Sdw.  475.  S.  P.  Coaiham  v. 

Goldn«r,  2  StarL  N.  P.  0.414. 

(d)  Ewer  V.  Ambrose,  3  B.  and  C  746.  When  a  witnesi,  caUed  by  the  deftnd- 
ant  to  pioye  a  partnenhip,  dispiores  it,  the  answer  of  the  witness  to  a  bQl  in  cfaan- 
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the  partnership,  one  partner  is  a  competent  witness 
for  the  other  in  any  transaction  which  has  occurred 
since  their  separation.  Therefore  where,  two  days 
after  a  dissolution,  a  bill  was  drawn  in  the  names  of 
the  quondam  partners,  which  was  accepted  and  paid 
by  a  third  person  without  consideration ;  in  an  ac- 
tion  by  die  acceptor  against  the  partners  to  recover 
the  money  so  paid,  to  which  one  of  them  pleaded 
his  bankruptcy  and  certificate,  and  the  plaintifi*  eu* 
teired  a  nolle  prosequi  as  to  him,  it  was  held  that  he 
was  a  competent  witness  for  the  other  defendant 
to  prove  that  the  bill  was  accepted  for  his  own  indi- 
vidual accommodation,  and  not  jointly  for  him  and 
his  former  partner  {a).  It  has  been  ruled,  that  a 
partner  who  has  obtained  his  certificate  under  a  joint 
commission  is  not  a  competent  witness  to  prove  either 
of  the  requisites  to  support  the  commission  (b). 

We  have  now  discussed  the  legal  rights^  and  re- 
medies which  third  persons  possess  against  partners, 
with  the  exception  only  of  the  mode  in  whicii  a  joint 
judgment  against  all  the  partners,  or  a  separate 
judgment  against  a  single  partner,  is  to  be  enforced 
against  the  joint  effects.  But  before  we  enter  upon 
an  examination  of  this  remaining  question,  it  may 
not  be  improper  to  advert  to  several  authorities,  re- 
gulating,' in  some  respects,  the  practice  in  actions 
against  partners.  This  we  will  do  as  concisely  as 
possible.  If  process  be  issued  against  four  defend- 
ants, and  one  of  them  be  misnamed,  it  may  be  served 
upon  the  three  whose  names  are  right ;  and  if  the 
name  of  the  other  be  afterwards  altered  and  the 
writ  resealed,  it  will  be  good  against  all  of  them  (c). 
But  the  defendants  themselves  may  waive  an  irregu- 
larity in  the  writ,  for,  if  aware  of  the  imperfection, 
they  take  any  subsequent  proceedings,  they  thereby 

eexy,  in  wbicfa  he  swore  that  he  was  a  partner,  is  not  adminible  in  eyidenoe,  on  the 
part  of  the  defendant,  to  prore  substantiTdy  the  partneiship;  and  it  is  doubtfbl 
whedier  it  is  leoeivable  at  all,  because  the  only  effect  of  it  seems  to  be  that  of  im- 
peaching his  credit    Id.  Ibid. 

(a)  Moodrv.  King,  3  B.  and  C.  558.  (6)  Flower  v.  Heibert,  3  H.  BL 

279.  nota  (a.)  {e)  Anon.  1  Chit  Rep.  397. 
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forego  their  right  of  objection.  Therefore,  where, 
by  a  writ  of  capias  ad  respondendum,  the  sheriff  was 
directed  to  take  Messrs.  C.  and  D.,  without  mention- 
ing  their  christian  names,  and  being  arrested  under 
it,  they  afterwards  signed  a  bail-bond  in  their  christian 
and  surnames,  this  was  held  to  be  a  waiver  of  the 
irregularity  (a).  A  defendant  who  pleads  nonjoinder 
in  abatement  of  an  action  in  which  he  was  arrested, 
may  be  again  arrested  in  a  new  action  against  all  the 
contractors  (h).  It  has  been  held  that  if  one  of 
three  defendants  in  a  joint  action  appear  to  a  qiuire 
clausumfregitj  and  the  two  others,  being  arrested  on 
bailable  process,  have  till  the  ensuing  term  to  justify 
bail,  and  the  plaintiff,  previous  to  that  time,  deliver  a 
declaration  against  all  three,  indorsed  *'  conditionally 
until  special  bail  is  perfected,'*  it  is  irregular  (c). 
And  the  practice  is  the  same,  whether  the  process 
be  bailable  or  not  bailable  (rf).  Where  however 
bailable  process  is  sued  out  against  one  of  five  de- 
fendants, and  serviceable  process  against  the  other 
four,  the  plaintiff,  after  the  former  defendant  has  per- 
fected bail  and  the  writ  against  the  latter  is  return* 
able,  may  deliver  a  declaration  in  chief  against  all 
the  defendants  without  its  being  open  to  objection 
on  the  ground  of  irregularity  (e).  In  an  action 
brought  against  several  persons,  the  Court  of  Com- 
mon  Pleas  will  not,  on  the  application  of  one  of  them, 
allow  the  venue  to  be  changed,  and  remove  the 
cause  for  trial  into  a  county  palatine*^  because  it 
has,  in  that  case,  no  authority  to  bind  the  other  de- 
fendants to  the  terms  of  not  assigning  error  for  the 
want  of  an  original  (y).  Where,  to  an  action  of  as- 
sumpsit^ the  defendant  pleaded  that  the  promised 
were  made  by  him  jointly  with  another,  on  which 
issue  was  joined,  and  the  jury  merely  found  that  the 

(a)  Kingaton  o.  Llewellyn,  4  B.  Moore,  31 7*    S.  C  1  BrocL  and  Bing.  529. 
(^)  Keaxney  v.  King,  1  Chit.  Rep.  274.  n.  (c)  Tonier  v.  Portall,  S  New 

Ren.  231,  {i)  Kenman  v.  Bean,  2  New  Rep.  433.    See  alio  Ballcntyne  v. 

Ralpb,  Fotnat,  31.  («)  Chriitie  v.  Walker,  1  Bingb.  48.    And  lee  8.  a 

Ibid.  206.  7  B.  Moore,  301.  368.  (/)  Braddely  «.  Rippon,  6  Taunt.  87. 
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defendant  promised,  without  stating  whether  he 
promised  alone  or  jointly  with  another,  it  was  held 
that  the  verdict  could  not  be  supported,  as  it  did  not 
distinctly  pronounce  on  the  point  in  issue,  and  the 
judgment  was  reversed  (a).  It  has  been  ruled,  that 
an  attorney  is  not  culpable  in  neglecting  to  file  a  plea 
of  nonjoinder  in  abatement  expressly  for  delay  (b). 
A  judgment  on  a  joint  warrant  of  attorney  cannot  be 
entered  against  the  survivor  of  two  persons  by  whom 
it  is  given  (c) ;  though,  when  given '  to  two  persons, 
judgment  may  be  entered  up  by  the  survivor  (rf). 
Neither  can  judgment  be  entered  up  against  two 
defendants  on  a  warrant  of  attorney,  purporting  to 
be  an  authority  to  confess  judgment  against  three 
persons,  one  of  whom  refused  to  execute  (e). 

Having  pursued  our  inquiries  relative  to  actions 
against  partners  through  the  various  stages  of  such 
an  action,  at  least  so  far  as  falls  within  the  compass 
of  the  present  treatise,  it  now  remains  to  be  ascer- 
tained in  what  manner  a  judgment  obtained  against 
partners  in  a  civil  action  can  be  enforced.  The 
action  being  joint,  the  judgment  recovered  in  it,  of 
course,  ensues  the  nature  of  the  action,  and  is  joint 
likewise.  In  executing  such  a  judgment,  no  difficulty 
arises  ;  the  whole  of  the  personal  efiects  of  the  part- 
nership, or  a  sufficient  quantity  thereof  to  satisfy  the 
sum  recovered,  may  be  seized  and  sold  under  a  writ 
oi  Jieri  facias  founded  upon  the  judgment,  in  the 
same  manner  as  if  the  v  were  the  sole  property  of  one 
defendant,  against  wnom  a  separate  judgment  had 
been  obtained.  Besides  the  right  possessed  by  the 
judgment  creditor  against  the  joint  property,  he  may 
also  seize  the  separate  efiects  of  each  or  any  of  the 
individual  partners  (/*).  He  may  likewise  extend 
the  real  estates  of  which  the  partners  may  be  seized. 


(a)  Bishop  o.  Kaye,  3  B.  and  A.  605.  (h)  Johnson  v.  Alston,  1  Campb. 

176.  (c)  Gee  v.  Lane,  15  East,  592.    Raw  v.  Aldenon,  7  Taunt  453. 

8.  C.  1  B.  Moore»  145.  1  Chitty  Rep.  315.  (a.)  {i)  Fendall  o.  May,  2  Mau. 

and  Sdw.  7&  {e)  Harris  v.  Wade,  1  Chit  Rep.  322.  (/)  Per  Lord 

Eidm,  Ex  parte  Ru^fin,  6  Vesey,  1 19.    Bolton  v.  Puller,  1  Bos.  and  Pol.  547. 
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or  he  may  sue  out  a  joint  writ  of  capias  ad  satisfa*. 
cienduniy  and  execute  it  upon  the  persons  of  all  or 
any  of  the  partners.  But  where  a  judgment  is  ob- 
tained against  an  individual  partner  who  has  an 
interest  in  the  capital  (a),  for  his  separate  debt^  and 
the  creditor^  after  taking  out  execution,  seeks  to 
enforce  it  against  the  joint  property  (for  he  has  an 
election,  either  to  take  the  separate  estate  of  his 
debtor,  or  his  debtor's  share  of  the  joint  estate),  it 
seems  to  be  a  very  difficult  thing  to  determine  with 
certainty  in  what  manner  it  is  to  be  done.  It  is 
clear  that  the  share  of  the  debtor  is  alone  liable; 
and  although  it  may  be  represented,  that  the  world 
cannot  know  what  is  the  distinct  interest  of  eacli, 
and  therefore  that  it  is  better  his  apparent  should  be, 
considered  as  forming  his  actual  interest,  yet  courts 
of  equity  (and  in  awarding  execution  courts  of  law 
have  professed  to  follow  courts  of  equity)  have  long 
held  otherwise,  considering  it  not  to  be  equitable. 
The  debtor  may  not  be  interested  in  an  equal 
moiety ;  indeed,  after  the  partnership  accounts  are 
taken,  his  apparent  interest  may,  in  reality,  dwindle 
to  nothing.  It  is  obviously  difficult,  therefore,  to 
maintain  as  equitable  a  proceeding  at  law  which 
permits  a  creditor  of  one  partner,  without  any  attenr 
tion  to  the  rights  of  the  partners  themselves,  to  take 
one  half  of  a  chattel  belonging  to  them,  as  if  it 
were  perfectly  clear  that  the  actual  interest  of  each 
was  in  a  moiety  (b).  Courts  of  law,  however,  have 
repeatedly  laid  down  (c),  that  they  will  sell  the  actual 
interest  of  the  partner,  professing  to  execute  the 
equities  between  the  parties,  but  forgetting  that  a 
court  of  equity  ascertained  previously  what  was  to 
be  sold,  indeed,  it  would  be  impossible  for  a  court 
of  law  to  ascertain  what  was  the  interest  to  be  sold, 

(a)  In  Ex  parte  Hamper,  17  Veeey,  404.  Lord  Eldon  expressed  his  opinioin  to 
be,  that  where  the  interest  of  a  dormant  partner  is  confined  to  the  profits*  hot  does 
not  extend  to  the  capital,  his  separate  creditor  cannot  issue  exeeation  against  the 
eflects  of  thepsrlnenhip,  even  subject  to  an  account.  (6)  See  Dutton  v.  Mor- 

ziaon,  \7  Vesey,  SOI.  (c)  Backhurst  o.  ainkaid,  1  Show.  173.    Eddie  v. 

Dayidson,  DoogL  650.    And  see  Scott  v.  Sch61^»  8  Bast,  467. 
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and  what  were  the  equities  depending  upon  the  ac- 
counts of  the  partners  for  years  (a). 

At  law,  the  rule  was,  in  one  case,  stated  by  Lord 
Ch.  J.  Holt  to  be,  that  where  there  is  execution 
;ainst  one  of  two  partners,  (he  sheriff  must  seize 
[1  the  goods,  because  the  moities  are  undivided ; 
for  if  he  seize  but  a  moiety,  and  sell  that,  the  other 
will  have  a  right  to  a  moiety  of  that  moiety  ;  but  he 
must  seize  the  whole,  and  sell  a  moiety  thereof  un* 
divided,  and  the  vendee  will  be  tenant  in  common 
with  the  other  partner  (b).  The  rule  as  thus  laid 
down  seems  to  have  been  adopted  in  two  subsequent 
cases  (c).  But  in  a  still  later  case  ((/),  the  same 
learned  Chief  Justice  qualified  the  rale;  and  held  that, 
although,  generally  speaking,  the  partners  have  joint 
and  undivided  interests,  yet  that,  to  some  purposes, 
their  possession,  as  well  as  their  interest,  is  several, 
and  tnat,  under  an  execution,  only  the  moiety  of 
the  partner  who  is  the  defendant  can  be  seized  and 
sold,  for  the  property  of  the  other  moiety  is  not  af- 
fected by  the  judgment;^  and  in  a  more  recent 
case  (e),  where  there  had  been  judgment,  a  Jieri 
facias  against  one  of  two  partners,  and  all  the  part- 
nership goods  were  seized  in  execution,  upon  an 
application  to  the  King's  Bench  by  the  solvent  part- 
ner, the  court  held,  that  the  sheriff  could  not  sell 
more  than  a  moiety  (f).  In  Skipp  v.  Harwood(g),  ac- 
cording to  Lord  Mansfield's  note  (A),  Lord  Hard- 
wicke  entertained  the  same  opinion  ;  he  thought 
that  only  the  undivided  share  of  the  debtor  could  be 
taken,  and  that  in  the  same  manner  as  the  debtor 
himself  had  it,  and  subject  to  the  rights  of  the  other 
partner ;  for,  as  an  execution  against  one  partner  for 

(a)  Per  Lord  Eldon  in  W«ten  v.  Taylor,  2  Ves.  and  Beiw  SOI.  See  alao  In  re 
Wait,  1  Jac.  and  Walk.  608.  {h)  Heydon  v.  Heydon,  1  SaDc  392.  (c)  See 
Pope  V.  Haman,  Comb.  217.    Marriott  v,  Shaw,  Com.  Rep.  277.  (</)  Badc- 

hnnt  o.  dinkard,  1  Show,  173.  and  see  the  note  lubjoined  to  this  cMe,  from  which 
it  appears  that  the  sme  point  had  been  resolved  the  day  befbre,  and  that  Ch.J.  PoU 
katftm  agreed  in  opuiioo.  U)  Jacky  o.  Butler,  2  Lord  Raym.871<  (/)  See 
■IsD  Barker  v.  Qoodaur,  1 1  Yes.  78.  Hankey  v.  Garret,  I  Ves.  Jon.  236.  S.  C. 
3  Bro.  G.  C.  457.  {jg)  Reported  1  VesL  iun.  239.  by  the  name  of  Wert  v. 

Skipp.  S.  C  2  Swanst  58&  (A)  See  Fos  o.  Hanbray,  Cowp.  445. 
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his  separate  debt  ought  not  to  put  the  solvent  part- 
ner in  a  worse  condition,  therefore  he  must  have  all 
proper  allowances  made  him  before  the  judgment 
creditor  could  have  the  share  of  his  debtor  applied 
in  satisfaction  of  the  judgment.  Upon  this  footing 
it  is,  that  courts  of  law  now  profess  to  act  in  award- 
ing execution  against  the  joint  effects ;  if  it  were 
otherwise,  the  party  claiming  and  deriving  title  un- 
der an  execution  would  be  in  a  better  situation  than 
the  partner  against  yvrhom  the  judgment  was  obtained, 
which  would  be  wholly  inconsistent  with  the  ac- 
knowledged and  declared  principles  of  the  law  (a). 
Conveniency  and  justice  certainly  require  this  mode 
of  proceeding,  as  it  enables  the  other  partner  to  buy 
in  the  share  sold,  and  thereby  prevent  the  business 
from  being  broken  up  or  disturbed :  and  the  vendee, 
if  a  stranger,  will  only  succeed  to  the  share  due  to 
the  defendant  upon  a  balance  being  struck,  thus 
preventing  the  defendant  from  being  the  m6ans  of 
carrying  out  of  the  partnership  funds  more  than  he 
is  himself  really  entitled  to.  The  creditor  of  any  one 
partner  may  therefore  take  in  execution  that  part- 
ner's interest  in  all  the  tangible  property  of  the 
partnership  (6) ;  but  the  levy  under  the  execution 
transfers  no  part  of  the  joint  property,  it  merely 
gives  a  right  to  an  account,  each  partner  having  an 
interest,  not  in  the  whole,  but  in  the  surplus  mere- 
ly (c).  The  joint  property  must  be  delivered  from 
the  joint  debts ;  if  the  joint  estate  be  insolvent,  the 
separate  creditor  cannot  reap  the  fruits  of  his  judg- 
ment (rf).  An  account  must  likewise  be  taken  be- 
tween the  partnership  and  the  individual  partner, 
for  until  that  be  taken,  his  interest  in  the  surplus  of 
the  joint  effects  cannot  be  ascertained  (e).  But  al- 
though  courts  of  law  assume  to  award  execution  on 
the  equitable  principles  we  have  stated,  their  powers 

(a)  Id.  Ibid.  (5)  Chapman  v.  Koops,  3  Bos.  and  Pul.  289.    See  also 

17  Veeey,  206.  (c)  Per  ixfrd  Eldon  in  Dutton  v.  Morrison,  1 7  Veeej,  20 1 . 

See  also  Rex  v.  Sanderson,  1  Wightw.  5a  (<2)  Taylor  v.  Fields,  4  Ves.  63£^. 

S.  C.  1 5  Vesey,  559.  in  note.  (r)  Id*  Ibid.  Waters  v.  Taylor,  2  Ves.  and  Bea. 

SOI.    Barker  v.  Goodair,  1 1  Ves.  78. 
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are  inadequate  to  the  accomplishment  of  their  in- 
tention. A  court  of  law  has  no  authority  to  restrain 
an  execution  against  partnership  effects,  or  to  direct 
an  inquiry  as  to  the  quantum  of  interest  of  the  part- 
ner who  is  sued.  In  one  case,  indeed  (a),  the  Court 
of  King's  Bench  suspended  an  execution,  and  di- 
rected the  Master  to  take  an  account  of  the  share  of 
the  partnership  effects,  to  which  the  assignees  of  the 
other  partner  (he  having  become  bankrupt)  were 
entitled,  and  ordered  the  sheriff  to  pay  a  part  of  the 
money  levied,  equal  to  the  amount  of  such  share,  to 
the  assignees.  But  there  no  objection  was  made  to 
the  sale  by  the  party  applying^  or  to  an  account 
being  taken  by  the  Master  by  the  party  levying, 
though  he  denied  the  title  of  the  bankrupt  partner 
to  any  of  the  ^oods  [h).  Where  the  plaintiff,  in  the 
execution,  objects  to  such  a  reference,  a  court  of 
law  having  no  iurisdiction  to  direct  a  partnership 
account  to  be  taken,  cannot  interfere,  since,  without 
the  consent  of  all  parties,  it  has  no  power  to  au- 
thorise its  officers  to  inquire  into  such  matters  of 
account  as  are  the  proper  subjects  of  investigation 
in  a  court  of  equity  (c) ;  unless,  indeed,  an  improper 
use  is  made  of  the  process  of  the  court ;  for  if  it  ap- 
pear to  have  been  resorted  to  for  the  purposes  of 
oppression,  it  may  afford  ground  for  its  interposi- 
tion (d).  Neither  will  a  court  of  law,  upon  the  ap- 
plication of  partnership  creditors,  give  time  to  the 
sheriff  to  make  his  return  to  the  writ  of  execution, 
so  as  to  enable  them  to  obtain  an  account  in  equity, 
whereby  the  specific  interest  of  the  debtor  on  tne 
judgment  wouid  be  ascertained  {e).  The  proper  and 
safest  line  of  conduct  for  the  sheriff,  in  such  a  case, 
to  pursue,  is,  to  put  some  person  in  possession  of  the 
defendant's  share  as  vendee,  leaving  him  and  the 
parties  interested  to  contest  the  matter  in  a  court  of 
equity  (/).  If  the  sheriff  be  called  upon  to  discharge 

(a)  Eddie  r.  Davidmn,  Dougl.  650.  (&)  Per  Chambrcy  J.,  Chapman  vt 

Koops,  S  Bos.  and  Pul.  289.  (c)  Chapman  v,  Koops,  tupra.  (d)  Id. 

Ibid.  (r)  Parker  v,  Pistor,  3  Bos.  and  Pul.  288.    But  see  the  case  cited  by 

SettyScfjt.arg.  (/)  Id.  Ibid. 
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his  duty,  he  is  bound  to  seize  and  sell  whatever  in- 
terest the  individual  partner  may  have  in  the  joint 
property ;  if  he  do  not  possess  any  interest,  or  if, 
possessing  an  interest,  it  has  been  seized  under  a 
prior  writ  of  execution,  and  therefore  is  in  the  cus- 
tody of  the  law  {a\  the  sheriff  must  return  nulla 
bona.  But  the  interest  or  share  of  the  other  part- 
ners not  being  affected  by  a  writ  of  execution  exe- 
cuted against  the  joint  effects  at  the  instance  of  a 
separate  creditor  ox  one  partner,  it  follows,  that  if, 
after  a  levy  made  under  that  writ,  writs  of  execution 
should  likewise  be  issued  against  any  of  the  other 
partners,  the  sheriff  must  seize  their  shares,  and  if, 
instead  of  doing  so,  he  return  nulla  bona,  such  a  re- 
turn will  be  false,  and  he  will  be'^iable  to  an  action 
for  making  it  (&)• 

But  notwithstanding  the  rules  by  which  a  court  of 
law  is  fettered  and  bound  down,  render  it  incompe- 
tent to  administer  complete  and  substantial  justice 
to  all  parties,  yet  in  cases  of  execution  courts  of 
equity  will  interpose  their  aid,  and  finally  adjust 
the  rights  of  the  parties.  In  adjudicating  such 
questions  the  governing  principle  is,  that  the  equity 
of  the  creditor  is  founded  on  the  equity  oi  the 
partner  (c),  and  as  the  partnership  property  has 
been  acquired  by  the  contraction  ot  partnership 
debts,  it  ought  first  to  be  applied  in  discharge  of 
them,  according  to  the  maxim,  qui  sentit  cornmodums 
sentire  debet  et  onus.  The  separate  creditor  of  one 
partner  having,  therefore,  no  right  against  the  part- 
nership property  beyond  the  separate  interest  of  that 
partner,  the  solvent  partners  may  file  a  bill  in  equity 
against  him  to  take  an  account,  as  a  means  of  ascer- 
taining what  interest  the  individual  partner  actually 
possesses  in  the  joint  stock,  and  until  such  account 
be  taken,  may  obtain  an  injunction  restraining  pro- 
'  ceedings  under  the  writ  ((Q.  And  even  after  a  sale 
by  the  sheriff,  as  his  vendee  becomes  tenant  in  com- 

(a)  1  Show.  109.  (p)  1  Show.  169.  (0  CampheUv.  Mulkt,  2 

Swaost.  570.  (d)  Taylor  v.  FieMs,  4  Vesey,  396.  S.  C.  16  Vo.  559.  in  note. 

Q  2 
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mon  with  the  solvent  partners  of  the  joint  effects, 
the  latter  may  exhibit  a  bill  and  compel  him  to 
assent  to  the  ordinary  equity  attaching  on  partner- 
ship property,  which  is,  tnat  it  is  not  to  be  divided 
until  the  joint  debts,  and  the  separate  claims  of  the 
partners  themselves,  are  paid  and  discharged  {a). 
In  such  a  case,  a  court  of  equity,  differing  in  this  re- 
spect from  a  court  of  law,  has  no  diflSculty  in  settling 
and  arranging  the  rights  of  the  parties  secundum 
cequum  et  bonum ;  and,  considering  the  nature  and 
effect  of  the  contract  of  partnership  to  be,  that  the 
whole  property  is  pledged  to  partnership  purposes, 
and  amongst  and  in  preference  to  any  other  purpose, 
to  the  payment  of  the  joint  debts,  and  having  the 
means  of  taking  the  complicated  accounts  of  the 
partnership,  it  converts  the  joint  stock  into  that  state 
in  which  the  property  would  be  divisible  as  clear 
surplus  (ft).  It  concedes  to  the  judgment  creditor 
only  that  quantum  of  interest  which  the  individual 
partner  himself  could  extract  out  of  the  concerns  of 
the  partnership  afler  all  the  accounts  of  the  partner- 
ship are  taken,  and  the  effects  of  the  partnership  are 
reduced  into  a  dry  mass  of  property,  upon  which,  no 
person  except  the  partners  themselves  have  any 
claim  (c).  The  party  succeeding  to  the  right  of  the 
partner  comes  into  nothing  more  than  an  interest  in 
the  partnership,  which  cannot  be  tangible,  cannot 
be  made  available,. or  be  delivered,  but  subject  to 
an  account  between  the  partnership  and  the  partner. 
If  the  whole  property  be  due  to  the  joint  creditors, 
they  have  the  preferable  right  to  it ;  but  if  it  be  not 
exhausted  in  satisfying  their  demands,  and  the  other 
partners  have  claims  upon  the  remaining  surplus,  in 
consequence  of  having  brought  into  the  partnership 
or  disbursed  more  than  their  proportion,  they  must 
be  placed  on  an  equality,  by  a  reimbursement  of  their 
advcince,  before  the  judgment  creditor,  ort)ie  person 

(a)  Per  Lord  Alvanley,  Chapman  v.  Koops,  3  Bos.  and  Pul.  289. 

(b)  Dutton  V,  Morrison,  17  Vet.  200.  S.  C.  1  Rose,  B.  C  213.    Seeako  Barker 
V,  Goodair,  11  Ves.  85.  (c)  Dutton  v.  Morrifion,  tupra. 
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claiming  through  the  sherifi;  can  insist  upon  .pay- 
ment: for  all  that  can,  in  such  case,  be  delivered  in 
equity,  is  the  interest  which  the  partner  had  in  the 
same  state  and  condition  in  which  it  was,  and  sub- 
ject to  the  same  claims  as  existed  against  it  when 
the  partner  himself  possessed  it  (a). 

On  the  subject  of  executions  it  remains  to  be 
observed,  that  the  writ  of  execution  must  corre- 
spond with  the  judgment  by  which  it  is  warranted, 
and  on  which  it  depends.  As,  on  a  judgment  against 
an  individual,  an  execution  cannot  issue  against 
him  and  another,  so  on  a  joint  judgment  against 
several,  a  separate  execution  against  one  cannot  he 
sustained  (ft).  Even  if  some  of  the  defendants  have 
died  since  the  judgment  was  recovered,  the  exe- 
cution must  still  be  taken  out  in  the  joint  name$  of 
all  those  against  whom  it  was  obtained  (c).  But 
when  it  is  issued  against  all,  it  may  be  executed 
against  all,  or  separately  against  each,  since  each  is 
answerable  for  the  whole  debt,  and  not  for  any  de- 
finite proportion  of  it  {d).  And  if  it  be  enforced 
against  an  individual  defendant,  from  whom  actual 
satisfaction  is  obtained,  such  satisfaction  operates  as 
a  discharge  of  the  other  defendants  from  the  claim 
of  the  plaintiff  (e).  The  creditor  is  entitled  only  to 
payment,  .which,  if  made  by  one  debtor,  must  ne- 
cessarily liberate  the  other  debtors  from  his  demand, 
although,  as  between  the  debtors  themselves,  the 
consequent  obligation  arises,  of  contributing  each' 
his  proportion  towards  the  liquidation  of  thedebt(y*J. 
On  the  same  principle  it  is,  that  if,  after  one  of  se- 
veral joint  debtors  on  a  judgment  has  been  taken  in 
execution  on  a  capias  ad  satisfaciendum ^  he  escape, 
and  the  creditor,  in  an  action  against  the  sheriff 
founded  on  the  escape,  recover  from  him  the  debt 
and  damages  due  on  the  judgment,  the  demand  of 

(a)  Taylor  o.  Fields,  4  Vm.  99B,  S.  C.  1 5  Vesey,  559.  See  also  Young  o.  Keighly, 
1 5  Vesey,  557.  (6)  Clarke  v.  Clement,  6  T.  R.  526.  Hob.  59.  (c)  Ld. 

Rayin.  'i44.  S.  C.  1  Solk.  31 9.     Tidd't  Pract  (7th  ed.)  1 155.  (d)  Abbot  v 

South,  2  Blacks.  Rep.  947.    Ex  parte  Ruffin,  6  Vesey,  119.  {e)  Hob.  59. 

Ccm.  Dig.  Tit  Execution  (H).  (/)  See  ante  p.  90, 
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the  creditor  is  extinguished ;  because^  as  regards 
hitii,  were  the  judgment  not  vacated,  he  would  ob- 
tain a  double  satisfaction  {a).    The  law,  therefore, 
substantially  transfers  the  remedy  to  the  sheriff,  who, 
by  an  action  bottomed  on  the  recovery  against  him- 
self, may  obtain  a  complete  indemnification  against 
the  damages  he  has  been  constrained  to  pay.     But 
it  is  not  alone  in  cases  of  an  actual  pecuniary  satis- 
faction received  by  the  creditor  that  the  debtors  on 
a  joint  judgment  are  absolved  from  their  joint  and 
several  responsibility  under  it ;  the  creditor  himself 
may,  by  his  own  acts,  produce  a  perfect  exoneration 
of  the  debtors  from  liability,  both  separate  and  joint. 
For  instance,  if,  after  the  person  of  a  single  joint 
debtor  has  been  taken  by  virtue  of  a  writ  of  exe- 
cution issued  against  several,  the  creditor,  on  a  com- 
promise being  effected,  or  for  any  other  cause,  con- 
sent to  his  liberation,  he  cannot  afterwards  retake 
him,  or  take  any  of  the  co-debtors ;  the  personal 
caption  and  subsequent  voluntary  discharge  of  one 
joint  debtor,  under  jinal  process,  being  so  far  con- 
sidered as  a  legal  satisfaction  of  the  entire  debt, 
as  that  it  cannot  be  enforced  against  the  other 
debtors  (b).     And  where  a  plaintiff  obtained  a  ver- 
dict in  trespass  against  two  defendants,  and  both 
being  arrested  on  a  joint  writ  of  capias  ad  satisfacien* 
dum  for  the  amount  of  the  damages,  one  was  after- 
wards discharged  on  giving  a  promissory  note  to  the 
plaintiff,  payable  by-  instalments,  it  was  held  that 
this  operated  to  discharge  the  other  (c).     But  al- 
though such  is  the  legal  consequence  of  a  discharge 
of  one  of  several  joint  debtors,  when  emanating  from 
the  act  of  the  party  or  creditor,  yet  the  same  eflect 
does  not  result,  where  the  liberation  proceeds  from, 
and  is  a  consequence  of  the  act  or  operation  of  the 
law.     Therefore  the  discharge,  under  an  insolvent 
debtors*  act,  of  one  of  two  defendants  taken  on  a 

(a)  Hob.  59. 

(&)  Clarke  v.  Clement^  6  T.  R.  526.     Cto.  £Uz.  573.    5  Co.  86.    See  aho 
Tanner  v.  Hague,  7  T.  R.  420.    Blactbum  v.  Stupait,  2  East,  243. 
(c)  BaUam  v.  Prioe^  2  B.  Moore,  235. 
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joint  writ,  does  not  operate  as  a  discharge  of  the  other 
defendant,  since  it  is  not  vdth  the  actual  consent  of 
the  creditor  (a).  Nor  are  joint  debtors  exempted 
from  their  joint  responsibility,  if  one  of  them  being 
taken  in  execution  escape,  and  the  creditor  not  ex- 
erting  his  legal  remedy  against  the  sheriff,  does  not 
obtain  from  him  an  equivalent  in  damages  for  the 
debt  (^b).  So,  if  one  die  whilst  in  execution  under  a 
joint  judgment,  the  right  of  the  creditor  under  the 
judgment  survives  against  the  others  (c).  A  caption 
of  one  defendant  under  a  capias  ad  satisfaciendum  is 
no  actual  satisfaction,  so  as  to  bar  the  plaintiff  from 
taking  out  execution  against  other  persons  liable  to 
the  same  debt  or  damages  (d). 

If  the  sheriff,  under  an  execution  against  one  of 
two  partners,  seize  and  sell  the  whole  of  the  pro-^ 
perty,  the  solvent  partner  may,  it  seems,  either  con- 
sider the  seizure  and  sale  as  a  tort,  and  maintain  an 
action  of  trover  against  him,  or  he  may  waive  the 
tort  and  adopt  the  sale  ;  ip  which  case,  he  may  pro- 
ceed against  the  sheriff  as  for  money  had  and  re- 
ceived to  his  use  (e).  But  if,  under  such  an  exe-> 
cution,  the  sheriff  neither  seizes  nor  sells  any  part  of 
the  joint  property,  but  falsely  returns  nulla  bona^  in 
an  action  against  him  for  such  return,  the  proper 
measure  of  damages  seems  to  be  half  the  value  of 
the  whole  goods  (J*). 

Creditors,  or  persons  contracting  with  a  partner- 
ship firm,  may  likewise,  where  there  is  a  defect  of 
remedy  at  law,  resort  to  a  court  of  equity,  and  call  in 
aid  its  interference.  In  many  instances  more  effectual 
relief  is  administered  in  equity,  than  the  forms  and 
technicalities  of  the  law  will  allow  it  to  grant.  The 
common  law,  for  example,  though  it  professes  to 
adopt  the  lex  mercatoria,  has  not  adopted  it  through- 
out, in  what  relates  to  partnerships  in  trade.     It 


i 


(a)  Hadin  v.  Battie,  5  East,  147. 

ih)  Cto.  Eliz.  47d.  555.  573.  6  Co.  86.  Hob.  59.  (c)  Id.  Ibid. 

(i)  Hbb«  59.  and  see  Brickwmd  v.  Annia,  5  Taunt.  614.  9.  C  1  Manh.  250. 
'e)  Tidd's  Pract  (7th  ed.)  1024. 
/)  Tyler  v.  Duke  of  Leeds,  2  Statk,  N.  P.  C.  21d. 
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holds,  indeed,  that  although  partners  are  in  the 
nature  of  joint  tenants,  there  shall  be  no  survivorship 
between  them  in  point  of  interest ;  yet  with  regard 
to  partnership  contracts,  it  applies  its  own  peculiar 
rule ;  and  because  they  are  in  form  joint,  holds  them 
to  produce  only  a  joint  obligation,  which  conse- 
quently attaches  exclusively  upon  the  survivors.  By 
the  generitl  mercantile  law,  however,  a  partnership ' 
contract  is  several  as  well  as  joint,  and  courts  of 
equity,  adopting,  to  its  full  extent,  that  law  for  their 
guidance,  have  considered  joint  contracts  of  this 
description  as  standing  upon  a  different  footing  from 
ordinary  joint  contracts,  and  have  ascribed  a  several, 
as  well  as  a  joint  operation  to  them.  On  the  ground, 
therefore,  that  each  partner  is  liable  for  a  partner- 
ship debt,  a  court  of  equity  not  only  sanctions  the 
remedy  which  the  law  gives  against  the  surviving 
partner^  but  will  likewise  decree  satisfaction  out  of 
the  estate  of  a  deceased  partner  (a). 

To  a  suit  in  equity  instituted  against  partners,  as 
in  a  suit  brought  by  them,  all  the  partners  must  be 
made  parties.  This  is  necessary,  in  order  that  the 
court  may  be  enabled  to  dispense  complete  justice, 
by  deciding  upon  and  settling  the  rights  of  all  per- 
sons interested  (b).  But  when  one  partner  is  resident 
in  a  foreign  country,  and,  consequently,  out  of  the 
reach  of  the  process  of  the  court,  the  suit  may  be 
brought  against  the  partner  who  is  within  its  jurisdic- 
tion; and  if  the  omission  be  excused  by  the  bill,  the 
defendant  will  be  precluded  from  objecting  that  his 
copartner  is  not  made  a  party  (c)  ;  and  if  a  decree 
be  obtained  against  him,  he  will  be  compelled  to 
satisfy  the  joint  demand  (rf).  So  where  one  of  the 
joint  owners  of  a  cargo  deposited  part  of  the  cargo 


(a)  See  potty  where  this  subject  is  more  fully  considered. 

(b)  Lord  Rcdesdalc's  Tr.  on  PI.  133. 

(c)  Wc3rmouth  v,  Boyer,  1  Vcs.  jun.  416.  In  Cockbum  v.  Thompson,  16  Ve«» 
325.  Lord  Eldon  said,  **  there  are  many  instances  of  justice  administered  in  this 
court,  in  the  absence  of  those,  without  whose  presence,  as  parties,  if  they  were  withiq 
^e  jurisdiction,  it  would  not  be  administered.** 

(ji)  D«rwent  v.  Walton,  2  Atk.  510, 
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with  a  factor  to  sell,  and  hold  a  moiety  of  the  pro- 
ceeds for  his  separate  creditor,  it  was  held  that  the 
latter,  to  a  bill  filed  for  an  account  of  the  proceeds, 
need  not  make  the  other  joint  owner  a  party  (a). 
And  where  a  bill  was  filed  against  two  partners,  of 
whom  one  was  abroad,  and  the  partner  in  this  country 
admitted  that  he  was  the  agent  of  his  copartner,  it 
was  ordered,  upon  motion,  that  service  of  the  sub- 
poena upon  the  partner  in  England,  or  upon  his 
clerk  in  court,  should  be  good  service  upon  both  (A). 
The  relief  to  be  obtained  against  partners,  through 
the  medium  of  a  bill  in  equity,  corresponds  in  almost 
every  respect  with  that  which  is  granted  against  an 
individusu  defendant.  The  number  of  the  parties, 
or  the  fact  of  their  being  united  as  partners,  does 
not  necessarily  make  any  difference  or  variation  in 
the  equity  administered.  That  remains  immutable, 
and  is  as  rigorously  exacted  from  those  who  have 
formed  themselves  into  an  association,  as  it  would 
be  were  they  the  objects  of  suit  in  their  separate 
capacities,  it  is  not  the  parties,  but  the  right  which 
is  regarded.  It  has  been  holden  that  a  court  of 
equity  has  jurisdiction  against  a  corporation  on  a  bill 
for  an  account  of  the  profits  in  the  nature  of  a  part- 
nership, and  such  a  bill  will  be  entertained,  not  only 
at  the  instance  of  a  member,  but  of  a  stranger  (c). 
The  equitable  jurisdiction  by  injunction,  where  the 
effect  will  be  to  stop  a  large  trading  concern,  is  ex- 
ercised with  great  caution,  for  an  injunction  will 
not  be  granted  ea:  parte,  but  on  notice,  giving  the 
defendants  an  opportunity  to  oppose  it  on  affida- 
vit (rf). 

(«)  WeymODth  v.  Boyer,  supra. 

(b)  Cftiringftoii  v.  Cantinon,  Bunb.  I07.  S.  P.  CoUft  v.  Oiimey,  1  Midd.  187. 
And  see  Ex  parte  Peyton,  Buck,  200. 

(c)  Adiey  v.  Whititable  Company,  17  Ves.  315.  S.  C.  1  Meriv.  107.    See  also 
Attonie7.<Oeacnl  t>.  Goremon  of  Foundling  Hb^tal,  2  Vet.  jun.  42. 

idy  CiDwder  v.  Tinkler»  19  Ves.  617. 
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SECTION  II. 

Proceedings  against  Partners  at  the  Suit  of  the  Crotm. 

Besides  the  liabilities  which  partners  may  contract 
with  subjects,  the  partnership  may  sometimes  be  in- 
volved in  transactions  in  which  the  crown  is  in- 
terested. This  not  unfrequently  arises  in  cases  where 
contraband  or  uncustomed  goods  are  found  in  their 
joint  possession,  or  where  one  of  the  partners  en- 
gages in  smuggling,  with  the  consent  or  privity  of 
the  others,  and  the  Attorney-General,  on  the  behalf 
of  the  crown,  seeks  to  enforce  payment  of  the  pe- 
nalties imposed  by  the  revenue  laws.  There,  it 
seems,  the  partners  are  either  jointly  or  separately 
liable,  the  whole  of  the  penalties  being  recoverable 
from  them,  either  in  their  joint  or  their  individual 
capacities,  at  the  election  of  the  crown.  This  doc- 
trine we  find  laid  down  hy  Lord  Chitf  Baron  JPen-^ 
gelly  {a) :  "  If  one  of  several  partners  is  concerned 
in  smuggling  on  account  of  the  copartnership  trade, 
the  crown  may  come  against  any  one  of  the  partners 
tor  the  whole  penalty,  it  being  in  the  nature  of  a 
tort,  and  not  of^a  contract ;  just  as  in  cases  of  a  tort, 
a  subject  might  come  upon  any  one  concerned  in 
the  tort.**  So,  in  a  case  (J)  in  which  wines  were 
imported  and  entered  at  the  custom-house,  by  one 
partner  for  himself  and  the  firm,  and,  by  a  wrong 
entry  in  the  books,  the  crown  was  defrauded  of  a 
part  of  the  duties,  it  was  held,  on  an  information 
toeing  brought  for  the  deficiency,  that  though  the 
importation  and  entry  were  made  by  a  single  part- 
ner, yet  all  the  persons,  who  composed  the  firm  at 
the  time  of  the  importation,  were  liable  for  the  whole 

(a)  Attomey-GeDeral  v.  Bulges,  Bumb.  223> 
\b)  Attorney.Crenenl  v.  Stimnyforth,  Bomb.  97. 
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to  the  crown.  Nor  is  it  essential,  in  order  to  sub* 
ject  partners  jointly  to  penalties,  that  the  goods,  in 
respect  of  which  they  are  incurred,  should  actually 
come  to  their  joint  manual  possession ;  if  they  are  in 
their  power,  or  in  the  custody  of  their  agent,  or  of 
any  person  by  their  direction,  it  is  sufficient  (a)« 
And,  if  one  partner  is  guilty  of  aiding  and  assisting, 
or  is  otherwise  concerned  in  unshipping,  or  in  further* 
ing  the  importation  of  prohibited  and  uncustomed 
goods,  he  is  liable  to  the  penalty  not  only  for  what  he, 
but  any  of  the  others  may,  at  the  time,  smuggle  (£)« 
But  partners  must  all  be  participes  criminiSj  they  must 
be  parties  to  the  act  of  illicit  importation,  or  cognizant 
of  the  fact  of  the  goods  run  being  prohibited  and 
uncustomed,  or  the  penalties  will  not  jointly  attach 
upon  them.  Thus,  if  two  persons  join  stock  to- 
gether, and  buy  goods  on  their  joint  account,  and 
one  of  them  only  is  privy  to  the  fact  of  the  goods 
purchased  being  run  and  uncustomed,  he  alone  will 
be  liable  to  the  penalties  imposed  in  respect  of  the 
whole  quantity,  if  no  actual  severance  of  the  goods 
purchased  take  place,  and  no  part  of  them  come 
into  the  possession  of  the  other  (c).  And  where  a 
joint  purchase  of  goods  is  made,  for  which  the  pur- 
chasers know  the  duties  imposed  have  not  been  paid, 
and,  immediately  after  the  purchase,  a  division  of 
the  articles  takes  place,  each  person  is  only  liable 
for  the  penalties  incurred  in  respect  of  his  share : 
for,  although  joint  tenants  are  seized  or  possessed 
per  my  et  per  tout^  that  is,  they  are  so  far  possessed 
of  the  whole,  that  none  can  say,  till  partition  made, 
that  this  or  that  part  is  not  in  his  possession,  yet 
they,  in  right  and  reality,  are  possessed  of  no  more 
than  their  proper  share  or  purparty.  As,  therefore, 
they  give  or  dispose  of  no  more,  so  neither  can  th^ 
forfeit  any  more  (rf)*  The  penalty  incurred  by  each 
is  to  be  measured  and  regulated  by  what  comes  to 

{a)  Attomey-Oenenl  v.  Bulges,  tuprtu 

(6)  Rex  V4  Mttiiiii|()Com.  Hep.  616.       (c)  U.  IbML        (i)  Co»  LHt.  tS6.  •. 
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his  possession;  but  that  must  be  meant  of  what 
really  and  truly  comes  into  his  possession,  and  not 
what  notionaliy  and  virtually  only  can  be  said  to  be 
in  his  possession  (a).  And,  on  the  same  principle, 
that  each  is  culpable  for  what  he  receives,  or  what 
comes  to  his  hands,  it  seems,  that  a  mere  temporary, 
but  exclusive  custody  of  uncustomed  goods,  with  a 
knowledge  that  they  are  of  that  description,  is  suf- 
ficient to  render  the  person  having  that  custody 
responsible  for  the  whole  penalties  imposed.  Thus, 
if  two  persons,  knowing  that  the  duties  are  not  paid, 
buy  tea  on  the  joint  account  of  themselves  and  a 
third  person,  and  all  the  tea  is  entrusted  to  one  of 
the  two  persons,  whilst  the  other  search  for  a  pur- 
chaser, to  whom  it  is  sold,  and  the  proceeds  are  after- 
wards shared  in  thirds,  an  information  for  the  whole 
penalty  may  be  maintained  against  the  person  with 
whom  the  tea  was  so  entrusted  (6). 

We  have  seen,  that  in  the  case  of  a  judgment  and 
execution  against  an  individual  partner  for  his  sepa- 
rate debt,  the  joint  creditors  must  be  satisfied  before 
the  separate  creditor  can  render  his  execution  avail- 
able against  his  debtor's  interest  in  the  joint  estate ; 
and  the  same  equity  applies  where  an  individual 
partner  is  the  object  of  an  extent  at  the  suit  of  the 
crown,  because  although,  in  ordinary  cases,  the  crown 
is  entitled  to  a  preference,  yet  in  such  an  instance 
that  right  of  preference  operates  only  upon  that  in- 
terest which  the  partner  himself  possesses.  If,  there- 
fore, an  extent  against  a  single  partner,  and  a  com- 
mission of  bankruptcy  against  the  firm,  are  cotempo- 
raneous  in  their  existence,  notwithstanding  the  latter 
issue  subsequently  to  the  former,  the  joint  creditors 
are  entitled  to  apriority  in  respect  of  payment ;  and, 
if  the  assets  are  inadequate  to  the  discharge  of  their 
demanda,  the  crown  is  not  entitled  to  any  satisfac- 
tion from  the  partnership  effects  (c). 

(a)  Rex  V.  ManoiDg,  supra,     (b)  Id.  Ibid,      (c)  Rex  v,  Saandanon,  1  Wightw.  50. 
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Besides,  in  the  instances  which  have  been  stated, 
the  rights  of  the  crown  may,  in  other  cases,  conflict 
with  those  of  partners.  Upon  the  outlawry  of  one 
partner,  or  his  attainder  for  treason  or  felony,  all 
the  partnership  ej9ects  become  vested  in  the  crown. 
The  share  of  the  party  outlawed  or  attainted  is  in 
the  first  place  forfeited  ;  whereby,  if  the  king  were 
capable  of  being  so,  he  would  become  joint  tenant, 
or  tenant  in  common  of  the  partnership  effects  with 
the  other  partner  ;  but  as  this  would  be  inconsistent 
with  the  dignity  of  the  monarch,  he  is  strictly  en- 
titled to  the  whole.  So,  if  the  interest  of  one  partner 
vest  by  contract  in  the  king,  he  will,  as  it  seems,  be 
entitled  to  the  entirety  of  the  undivided  interests  of 
all  the  partners.  The  law  upon  this  subject  has  been 
ably  and  elegantly  explained  by  Mr.  Justice  Black- 
stonCf  in  his  commentaries  (a).  He  says,  "  In  the 
several  methods  of  acquiring  property  by  preroga- 
tive, there  is  also  this  peculiar  quality,  that  the  king 
cannot  have  a  joint  property  with  any  person  in  one 
entire  chattel,  or  such  a  one  is  not  capable  of  divi- 
sion or  separation  ;  but  where  the  titles  of  the  king 
and  a  subject  concur^  the  king  shall  have  the  whole : 
in  like  manner,  as  the  king  cannot,  either  by  grant 
or  contract,  become  a  joint  tenant  of  a  chattel  real 
with  another  person ;  but  by  such  grant  or  contract 
shall  become  entitled  to  the  whole  in  severalty. 
Thus,  if  a  horse  be  given  to  the  king  and  a  private 
person,  the  king  shall  have  the  sole  property :  if  a 
bond  be  made  to  the  king  and  a  subject,  the  king 
shall  have  the  whole  penalty;  the  debt  or  duty  being 
one  single  chattel  (b)  ;  and  so,  if  two  persons  have 
the  property  of  a  horse  between  them,  or  have  a 
joint  debt  owing  them  on  bond,  and  one  of  them 
assigns  his  part  to  the  king,  or  is  attainted,  whereby 
his  moiety  is  forfeited  to  the  crown ;  the  king  shall 
have  the  entire  horse,  and  entire  debt  (c).     For,  as 


i: 


a)  3  voL  p.  409.  (6)  Fitzh.  Abr.  t.  Dette,  38.  Flowd.  243. 

c)  Cro.  Eliz.  2(>3.  Plowd.  323.  Finch  Law,  278.    10  Mod.  245. 
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it  is  not  consisteat  with  the  dignity  of  the  crown  to 
be  partner  with  a  subject,  so  neither  does  the  king 
ever  lose  his  right  in  any  instance  ;  but,  where  they 
interfere,  his  is  always  preferred  to  that  of  another 
p^'son  {a)  :  from  which  two  principles  it  is  a  neces- 
Mry  consequence,  that  the  innocent,  though  unfor- 
tunate partner  must  lose  bis  share  in  both  the  debt 
and  the  horse,  or  in  any  other  chattel  in  the  same 
circumstances/'  One  good  effect  of  this  doctrine, 
with  regard  to  partnership,  is,  that  it  may  render  a 
man  cautious  as  to  the  persons  with  whom  he  forms 
this  relation,  and  that  it  makes  it  his  interest  to 
strive  to  preserve  them  in  the  path  of  loyalty  and 
virtue.  Besides,  although  such  are  the  strict  rights 
of  the  crown,  in  the  mild  spirit  of  modem  times,  they 
are  not  likely  ever  to  be  enforced  either  against  cre- 
ditors, or  deserving  partners. 

(a)  Ox  Litt.  30. 
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CHAPTER  V. 


The  Catises  of  the  Dissolution  of  a  Partnership. 


SECTION  I. 

In  the  preceding  chapters  our  object  has  been  to 
ascertain  and  define  what  are  the  consequences  le- 
gally resulting  from  the  formation  of  the  contract  of 
partnership.  These  we  have  endeavoured  to  explain, 
both  as  they  regard  the  rights  of  partners  themselves, 
and  as  they  relate  to  the  responsibilities,  which,  as  a 
body,,  they  may  incur  to  third  persons.  It  is  now 
to  be  considered  what  are  the  modes  and  causes  by 
which  a  partnership,  when  once  constituted,  may  be 
and  is  dissolved.  Where  the  partnership  is  formed  for 
a  single  dealing  or  transaction,  it  follows  that  it  is  at 
an  end,  so  soon  as  the  dealing  or  transaction  in  which 
the  partners  jointly  engage  is  completed  fa).  But 
where  a  general  partnership  is  formed,  either  for  a 
definite  or  an  indefinite  period  of  timci  the  causes 
which  may  operate  a  destruction  of  it  are  various. 
In  the  case  of  a  partnershij)  limited  as  to  duration,  it 
may,  in  the  intermediate  time  before  the  restricted 
period  of  its  termination  arrives,  be  dissolved,  either 
by  the  death,  the  confirmed  insanity,  the  bankruptcy 
of  all  or  one  of  the  partners,  or  it  may  endure  for 
the  stipulated  period,  and  expire  with  the  effluxion 
of  time  ;  but  where  the  partnership  is  unlimited,  as 
to  its  existence,  although  in  the  instances  of  death 
or  bankruptcy  it  is  determined,  yet,  if  those  acci- 
dents do  not  intervene,  any  partner  may  withdraw 

(i)  See  Inst.  lib.  3.  t  S6.  s.  6. 
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himself  from  it  whenever  he  thinks  proper.  In  this 
respect  the  law  of  England  adopts  the  rule  of  the 
civil  law  :  Tamdiu  societas  durat,  quamdiu  consensus 
partium  integer  perseverat  (a).  Besides  the  causes 
we  have  stated  as  operating  a  dissolution,  a  part- 
nership, limited  as  to  duration,  may,  before  the  ex- 
piration of  the  time  agreed  upon  for  its  continuance^ 
be  dissolved  by  the  decree  of  a  court  of  equity, 
where  the  conduct  of  some  or  all  of  the  partners  has 
been  such,  as  to  render  it  impossible  to  carry  on  the 
trade  or  undertaking  on  the  terms  stipulated.  We 
will  now  consider  the  causes  of  dissolution  under 
three  general  heads  ;  first,  the  act  of  God;  secondly, 
the  act  of  the  party ;  and  thirdly,  the  act  or  opera- 
tion of  law. 

A  dissolution  occasioned  by  the  act  of  God  may 
be  subdivided  into  two  branches,  first  a  dissolution 
which  is  necessarily  effected  by  death,  and  secondly 
a  dissolution  which  may  be  the  result  of  insanity. 
By  the  death  of  one  of  the  partners  the  contract  of 
partnership  is  ipso  facto  dissolved  (6).  And  even 
where  any  number  of  persons,  exceeding  two,  are 
united  as  partners,  the  death  of  one  of  them  operates 
a  dissolution,  unless  provision  is  expressly  made  to 
the  contrary  ;  and  the  accounts  of  that  partnership 
are  taken  down  to  the  time  of  the  death  of  the  part- 
ner (c).  The  inducements  to  form  such  a  contract 
consist  chiefly  in  the  personal  character  and  qualifi- 
cations of  the  party,  and  his  representative  or  legatee 
may  be  in  all  respects  a  contrast  to  him.  Cases  might 
easily  be  put  in  which  considerable  inconvenience 
and  hardsnip  may  arise  from  the  application  of  this 
rule,  but  any  relaxation  of  it  would  produce  much 
greater  and  more  frequent  grievances.  It  has  been 
objected  to  the  doctrine,  that  death  ends  a  partner- 
ship, that  it  is  unreasonable ;  but  considering  what 
persons  might  be  introduced  into  a  firm,  unless  it 


(a)  Cod.  lib.  4.  t  S7.  L  5.  {b)  Vumamj  v.  Noble,  3  Meriv.  614. 

(c)  Per  Lord  Eldon^  Kinder  v.  Taylor,  M.  S.  S. 
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worked  a  dissolution,  there  is  strong  reason  for  say- 
ing that  its  efiect  should  be  such  as  the  law  ascribes 
to  \t(a).  The  contract  of  partnership  being  founded 
on  a  delectus  personce,  it  would  be  destructive  and 
subversive  of  the  very  foundation  of  such  a  contract 
were  the  surviving  partner  bound  and  compellable  to 
receive  into  the  partnership,  at  all  hazards,  the  exe- 
cutor or  administrator  of  the  deceased,  his  next  of 
kin,  or  possibly  a  creditor  taking  administration,  or 
whoever  claimed  by  representation  or  assignment 
from  his  representative  (6).  The  reasoning  on  which 
this  doctrine  rests  has  received  a  fuller  illustration 
from  the  civilians,  than  from  any  authorities  in  our 
domestic  jurisprudence.  According  to  the  Roman 
law,  a  partnership  was  dissolved  by  the  death  of 
either  of  the  partners,  and  where  the  number  of 
partners  exceeded  two,  the  death  of  one  effected 
a  dissolution  among  the  survivors.  Solvitur  adhuc 
societas  etiam  morte  sociiy  quia  qui  societatem  contrahitj 
certain  personam  sibi  elegit:  sed  et  si  consensu  plurium 
societas  contracta  sit^  morte  vnius  socii  solvitur,  efsi 
plures  supersint ;  nisi  in  coeundd  societate  aliter  con- 
venerit  (c).  So  rigidly  was  this  doctrine  enforced, 
that  a  stipulation  for  admitting  the  heir  of  the  de- 
ceased into  the  partnership  was  declared  void.  Nemo 
potest  societatem  hceredi  suo  sic  parare,  ut  ipse  hceres 
socius  sit  (rf).  Adeo  morte  socii  solvitur  societas^  ut 
nee  ab  initio  pacisci  possimus,  ut  hceres  succedat  sode^ 
tati  (e).  But  the  law  of  England  imposes  no  such 
restraint ;  it  merely  declares  that,  in  the  absence  of 
express  stipulation  to  the  contrary,  a  partnership  is 
dissolved  by  the  death  of  either  partner,  the  contract 

(a)  Per  Lord  Eldon^  Crawshaj  t;.  Maule,  1  Swuist.  509.  (5)  Id.  Ibid.  S.  C. 
1  J.  Wik.  181. 

(c)  Inst  Kb.  3.  t.  26.  8.  5.  Pothier  has  thus  ezpkuDed  the  reason  why  death 
operates  a  dissolutioii.  ^*  La  raiton  est  que  Ut  qualitit  pertormeUf  de  cftacun  det 
atiocUg  entrcHt  en  oontidiraHtm  dant  k  contrat  de  todiU  ;Jene  doit  done  pat  itre 
dbiigi  lortque  Pun  de  met  attoddt  ett  morty  a  demeurer  en  toa£U  avec  let  auires^ 
farce  qu'U  te  peutfaire  que  ee  ne  toU  que  par  la  eontidiraiion  det  quoHi^s  perton- 
neUet  de  eeM  qui  ett  mort^  quefai  voulu  eontraeter  la  tocUti-'*  Pothier  Trait^  du 
eontratde  Soeiet^  c.  8.  s.  8.  pw  14 1. 

(d)  Dig.  lib.  17<  t.  9.  L35.  (e)  Dig.Uh.  17.t  2.  L  69. 
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not  subsisting  for  the  benefit  of  representatives  {a\- 
Partners  are  not  incapacitated  from  securing  to  their 
families  respectively,  or  from  transmitting  to  their 
personal  representatives,  the  interest  they  severally 
possess  in  the  business  in  which  they  have  engaged^ 
but  such  a  transmission  of  interest  must  be  made  the 
subject  matter  of  positive  provision  and  agreement 
amongst  the  partners  themselves.  The  right  of  each 
partner,  by  express  stipulation  inter  se^  to  secure  a 
devolution  of  his  interest  in  the  trade  upon  others  at 
bis  death,  is  evidenced  by  a  modern  case  (b).  There 
a  partnership  was  formed  for  ninety ^nine  years,  upon 
an  agreement,  that,  on  the  death  of  any  of  the  part** 
ners,  his  share  should  go  and  of  right  belong  to  his 
widow  during  her  life,  as  a  provision  for  her  support, 
and  also  to  enable  her  to  educate  and  promote  her 
children,  and  that  after  her  decease,  her  share  in  the 
joint  trade  should  go  and  of  right  belong  and  apper* 
tain  unto  and  be  equally  divided  among  her  childreu 
share  and  share  alike ;  and  although,  under  the  cir-. 
cumstances  of  the  case,  it  was  held  that  the  child 
of  a  partner  did  not  take  a  vested  interest  in  the 
parent's  share  during  the  life  of  the  parent,  yet  the 
legality  of  such  a  provision  was  not  questioned  or 
disputed.  But,  without  the  express  assent  of  his 
copartner,  one  partner  cannot  nominate  a  person  to 
continue  the  trade  after  his  death  [c) ;  nor,  because 
there  is  a  stipulation  that  upon  the  death  of  one 
particular  partner  of  two,  the  business  shall  be  carried 
on  by  his  representatives,  does  it  follow  that  such  a 
provision  extends  to  admit  into  the  partnership  the 
representatives  of  the  other  partner  in  the  event  of 
his  previous  demise  (rf).  Although  a  partnership  is 
entered  into  for  a  term  of  years,  it  is  previously  dis- 
solved by  the  death  of  either  of  the  partners,  unless 
there  are  express  stipulations  to  the  contrary  (e). 
With  respect  to  insanity,  it  seems  clear  that  it 


U)  Pe8icev.€hainbeilun,3V«i.wLa&    G«dfic7u.Bi«wiimg,Ib.34. 

(6)  Balmain  r.  Sbote,  9  Vet,  500.  <c)  Godfrey  v.  BtowaiBf.  m«m« 

{d)  Peazce  v.  Chmberlsiii,  MpM.  («)  GiUimfmv,  Hamaton,  S  JModd.  25U 


dpfes  iu>ty  like  death,  per  se  work  a  dissolution  of  a 
partnership  (a),  and  the  effect  of  the  insanity  of  one 
parfqer,  as  a  ground  for  a  court  of  equity  to  decree 
a  4issolution,  is  not  yet  aettled  by  decision.  It  ap- 
pears principally  a  question  of  circumstances,  to  be 
decided  by  reference  to  the  particular  character  of 
the  ^sease,  as  permanent  or  temporary,  the  terms  of 
ih&  contract,  and  the  nature  of  the  undertaking,  as 
imposing  .on  the  lunatic  an  .obligation  of  active  inter- 
&recLce,  for  the  performance  of  which  he  is  disquali- 
fied, or  reserving  to  him  aright  of  inspection,  by  the 
suspension  of  which  the  safety  of  his  estate  may  be 
ha^ardied.  In  such  cases  the  jurisdiction  of  a  court 
of  equity  is  most  difBcult  and  delineate,  and  to  be 
exercised  with  great  caution  (&).  Where,  as  far  as 
human  testimony  can  ertablish,  the  lunacy  of  the 
pail^er  is  incurable^  and  he  has  by  the  articles  con- 
tracted to  contribute  his  skill  and  industry  in  carry- 
ing on  the  trade,  his  lunacy  furnishes  good  ground 
to  a  court  of  equity  to  decree  a  dissolution,  because, 
as  oqi  the  one  hand,  it  would  be  a  great  hardship  upon 
a  person  so  disordered,  if  his property  were  continued 
in  a  business  which  he  .could  not  control  or  inspect, 
and  were  thereby  subjected  to  the  consequences  of 
the  possible  imprudence  of  another,  so,  on  the  other 
hand^  it  would  be  difficult  to  hold  the  copartner  to 
his  contract,  when  it  was  perfectly  manifest,  that  the 
other  could  not  execute  that  for  which  he  had  en- 
gaged {c).  But,  as  the  duration  of  the  disorder  may 
be  protracted  or  circumscribed,  and  the  degree  may 
gdmit  of  variety,  it  is  impossible  speculatively  to  lay 
down  any  general  rule  on  the  subject,  since  such  a 
r^le^  in  its  application,  must  vary  according  as  the 
malady  is  either  confirmed  insanity,  or  mere  tempo- 
rary illness  or  dejection  of  mind  (J),  and  according 
as  the  prospect  of  recovery  is  speedy  or  remote. 
Each  case  must  be  governed  and  decided  by  its  own 


(a)  WMittn  V.  Taylor,  S  Ves.  and  Bern.  303.  •  (*)  Per  Lord  Eldon^  Id.  Ibid, 
(c)  Id.  Ibid.  Saver  v.  BmneC,  I  Co»'«  Ca.  107.  8.  jC.  1  Mont  on  Partn.  notes 
p.  J 6.  {d)  ii^rdet  v.  Adanu,  Mont,  on  ;Part.  90.  n.  (i). 
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peculiar  circumstances.  However,  whatever  may  be 
the  nature  of  the  disorder,  one  partner  cannot,  in 
consequence  of  such  an  af&iction,  put  an  end  to  the 
partnership  by  his  own  act ;  that  object  can  only  b^ 
attained  through  the  medium  of  the  decree  of  a 
court  of  equity  (a). 

Where  no  term  is  expressly  limited  for  the  dura- 
tion of  a  partnership  contract,  and  there  is  nothing 
in  the  contract  itself  to  fix  its  existence  to  any  par- 
ticular period,  it  is  dissoluble  at  the  will  of  either 
party  (i).  Admitting  the  serious  inconveniences 
which  sometimes  ensue  the  application  of  this  prin- 
ciple, it  is  necessary  likewise  to  contemplate  the  for- 
midable evils  which  would  attend  an  opposite  doc- 
trine. When  persons  enter  into  a  partnership  with- 
out saying  how  long  it  shall  endure,  they  are  under- 
stood to  take  that  course,  in  the  expectation  that 
circumstances  may  arise  in  which  a  dissolution  will 
be  the  only  means  of  saving  them  from  ruin.  To 
require,  therefore,  a  prospective  notice  might  con- 
travene the  intention  of  the  parties,  at  the  same  time 
that  its  reasonableness  would  afford  a  constant  sub-  " 
ject  of  dispute.  On  the  one  hand,  it  may  be  ex- 
tremely disadvantageous  to  parties  to  say,  that  a 
partnership  shall  be  dissolved  on  a  given  day  ;  on  the 
other,  it  must  be  extremely  difficult,  if  not  impossi- 
ble for  a  court  of  equity,  by  a  general  rule,  to  ascer- 
tain what  is  reasonable  notice ;  and  the  question, 
whether  the  particular  notice  was  reasonable  or 
convenient,  would  be  matter  of  discussion  in  almost 
every  instance  of  a  disputed  dissolution.  Consider- 
ations of  that  sort  led  to  the  adoption  of  the  rule, 
that  in  the  case  of  a  partnership  subsisting  without 
articles,  and  for  an  indefinite  period,  any  partner 
may,  at  a  moment's  notice,  terminate  the  partnership. 
But,  according  to  the  principles  on  which  the  disso- 
lution must  take  place,  a  partner  can  very  seldom,  if 

(ffl  M^aters  v.  Taylor,  ntpra,    Sayer  r.  Bennet,  supra.    See  abo  Wrexham  r. 
Hudleston,  1  Swanst  5H.  n.  S.  C.  cited  2  Ves.  sen.  34,  5.  (6)  Peacock  v. 

Peacock,  16  Ves.  50.    Crawshny  o.  Maule,  1  Swanst  308.  S.  C.  1  J.  Wils.  181. 
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ever,  have  an  interest  to  give  notice  of  dissolution  at 
a  period  disadvantageous  to  the  general  interests  of 
the  concern ;  as  where  the  articles  do  not  prescribe 
the  terms,  the  law  ascertains  what  shall  be  the  con- 
sequence :  viz.  that  the  whole  of  the  joint  property 
shall  be  sold  off,  and  the  concern  wound  up.  No 
partner,  therefore,  can  derive  a  particular  advantage 
by  choosing  an  unseasonable  moment  for  dissolu- 
tion ;  as,  by  so  doing,  he  must  suffer  in  proportion 
to  the  extent  of  his  interest  in  the  trade.  Nor  is 
it  clear  that  a  better  rule  could  be  suggested.  But 
whatever  is  its  policy,  the  principle  of  law  being 
established,  it  is  incumbent  on  those  who  engage  in 
partnership  to  protect  themselves  by  contract  against 
its  inconveniences;  if  they  omit  that  precaution, 
courts  of  justice  have  no  right  to  redeem  them  from 
the  penalties  of  their  imprudence.  In  such  a  case, 
a  dissolution  may  be  brought  about  by  a  notice  given 
by  any  one  of  the  partners  to  the  other,  signifying 
his  dissent  to  the  further  continuance  of  the  partner- 
ship, there  being  no  necessity  to  resort  to  a  court  of 
equity  for  its  aid  and  intervention  (a).  Here  again 
the  law  of  England  corresponds  with  the  rule  of  the 
civil  law.  Manet  autem  societas  eousque  donee  in 
eodem  consensu  perseveraverint.  At  cum  aliquis  re- 
nunciaverit  societati,  solvitur  societas  (6).  Regularly 
a  partnership  for  an  indefinite  period,  constituted  by 
deed,  can  be  dissolved  only  in  the  same  manner  in 
which  it  was  created ;  and  a  partnership  similarly 
formed,  but  limited  as  to  duration,  ought,  if  the 
partners  are  desirous  of  terminating  it  before  the 
expiration  of  the  time  originally  agreed  upon,  to  be 
annulled  by  deed,  according  to  the  maxim,  unum- 
quodque  dissolvitur  eo  ligamine  quo  tigatur.  But  al- 
though the  partnership  is  commenced  by  articles 
unsealed,  in  which  is  contained  an  agreement  for  a 
co-partnership  deed,  it  is,  nevertheless,  in  legal 
effect,   a  partnership  formed  by  parol,  and  conse- 

(a)  Ex  parte  Nokes,  6  June,  1801.     Cooke*$  MS,       (6)  Inst.  lib.  S.  t.  S6.  t.  4. 
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quently  may  be  dissolv€id  by  £i  Verbal  itdtice  {a). 
And  where  there  is  a  partner$hi|)  edUstJtiited  by 
deed,  a  notice  that  it  is  dissolved,  signe'd  by  the 
parties,  for  the  purpose  of  being  inserted  in  the  Gai- 
zette,  is  sufficient  evidence  of  the  dissolQtk)n  for  ^11 
purposes  against  the  parties  signing  it  (A).  The  eX^ 
istence  of  engagements  with  third  persons^  which 
have  not  come  to  a  eonclusion,  ddes  ndt  fofrtv  ariy 
objection  to  si  dissolution.  For  as  partners  are?  ne- 
cessarily entering  into  cdntfacts  frdta  Atk^  to  day^ 
which  cannot  all  expire  at  the  same  period,  it  t^ould, 
if  their  subsistence  furnished  ground  of  objection  td 
a  dissolution,  be  hardly  possible  to  dissdlve  any 
partnership.  The  partners  dannot,  it  is  fi^ue,  by  it 
dissolution,  relieve  themselves  from  afiy  engagements 
which  they  may  hstve  contracted  ^\\h  strangers*  { 
but,  as  among  themselves,  the  existenee  of  sueh 
engagements  cannot  prevent  a  dissoltrf idlij  either  by 
mutual  consent  or  notice  (c)*  Artleles  df  pirttiet-- 
ship  frequently  contain  a  provision  for  a  dissolution^ 
upon  notice  to  be  given  by  any  one  of  tbe  partnefsl. 
In  such  a  case,  the  mode  of  proceeding  pointed  dtit 
must  be  strictly  pursued,  and  a  regard  to  good  faith 
must  govern  the  Conduct  of  the  partner  who  ^ilh*- 
draws.  But  if  a  partnership  be  commenced  for  H 
limited  period,  with  a  right  reserved  td  each  paftnet 
of  dissolving  it  on  giving  a  year's  rtdticcj  and  after 
the  expiration  of  the  period  originally  agreed  upon, 
it  be,  by  mutual  consent.,  continued,  it  may  then 
be  dissolved  by  either  party  at  his  pleasure  (rf).  In 
the  absence  of  an  express,  there  may  be  an  iniplied, 
contract,  as  to  the  time  for  which  a  partnership  shall 
endure  (e);  and  where  that  is  the  case,  the  part- 
nership cannot  be  destroyed  by  the  act  of  the  piirty 
until  the  contemplated  period  Arrives.  However, 
the  purchase  of  a  leasehold  interest  by  a  partnershi|) 

{a)  Rackstrav  ».  Imber,  Holt's  N.  P.  C.  368. 

Ih)  Dee  d.  Waithman  ».  MOes,  I  Stark.  N.  P.  C.  181.  S.  C  4  Camb.  373. 
{cS  Featlierstonhaugh  v.  Fenwick,  1 7  Ves.  2£)8.  {d)  Id.  Ibid. 

{/)  Crawshay  v.  Maule,  I  St^anst.  &0i. 
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firm  does  not  necessarily  manifest  an  intention,  that 
tiie  partnership  contract  shall  be  co*existent  with 
the  duration  of  the  lease ;  although,  unquestionably, 
the  purchase  may  be  so  made  as  to  imply  an  agree- 
ment that  the  partnership  should  last  as  long  as  the 
lease  (a).  But  if,  as  a  general  rule,  such  an  infer- 
ence were  to  be  drawn  from  the  mere  act  of  pur- 
chase,  it  would  apply  alike  to  the  acquisition  of 
iVeehold  as  of  leasehold  interests,  and  consequently, 
if  the  partners  were  to  purchase  a  fee  simple,  it 
must,  according  to  that  principle,  be  concluded  that 
they  intended  the  partnership  should  exist  for  ever  (6). 
When  the  dissolution  of  a  partnership,  to  which 
any  partner  is  entitled,  is  opposed  by  some  of  the 
partners,  a  court  of  equity  will  interfere  ;  and  under 
such  circumstances, '  it  may  be  more  prudent  to  file 
a  bill,  which  may  not  only  pray  a  dissolution,  but 
likewise  an  account  and  an  injunction,  restraining 
the  dissentient  partners  from  executing  securities  in 
the  name  of  the  firm,  and  from  receiving  the  part- 
nership debts  [c\  There  is  an  instance  of  an  ap- 
plication to  a  court  of  equity  to  inhibit  the  dissolu- 
tion of  a  commercial  partnership  [d^ ;  and  it  has 
been  said,  that  on  proper  grounds  such  an  applica- 
tion may  be  sustained  (e). 

It  may  be  doubted  whether,  as  against  a  client  who, 
having  employed  solicitors  in  partnership,  has  a  right 
to  their  united  exertions,  the  solicitors  are  at  liberty 
to  dissolve  their  partnership,  and  turn  the  client  over 
to  one  of  them ;  [it  should  seem  they  have  not,  as 
against  him,  the  power  of  dissolving  their  partner- 
ship (y*);  but,  however  that  may  be,  a  retiring  part- 
ner can  never  be  considered  as  a  discharged  solicitor. 
The  client,  after  such  dissolution  of  partnership,  can- 

(•)  Per  £ofi  £/iM,  lb.  521.  S.  C.  1  J.  Wils.  181. 

{I)  Id.  Ibid.  Feathcntonhaugh  v.  Fenwick,  ntpra.  JtSajt  v.  Smith,  1  Jtc. 
ind  Walk.  301. 

(e)  Maater  v.  XirKm,  ^  Ves.  74.  Lawson  v.  Manao,  1  Price,  806.  Ryan  v. 
Mackmath,  3  Bio.  C  C  15. 

(d)  Chavaoy  v.  Van  Sommer,  3  Woodd.  hteL  416.  n.  S.  C  1  Swanit  512.  p. 

(t)  1  Madd.  Oh.  Pr.  160.  (/)  Cook  r.  RhodM,  in  noU  to  19  Vet.  273. 
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not  employ  both ;  and  it  would  be  impossible  to  main- 
tain, that,  if  he  employ  one,  the  other  is  let  loose,  and 
discharged  from  all  those  obligations  which  he  had 
undertaken.  A  solicitor  under  such  circumstances, 
if  retained  against  his  former  client,  must  (however 
high  his  personal  character)  be  considered,  hypo-' 
thetically,  as  employed  for  no  other  reason  except 
the  very  improper  one,  that  he  had  been  previously 
employed  by  the  other  party ;  and  upon  the  clearest 
general  principle,  that  cannot  be  admitted  (a). 

The  effect  of  the  marriage  of  a  Jeme  sole  partner 
has  never  been  expressly  decided,  but  upon  general 
principles  it  would  most  probably  be  held  to  operate 
a  dissolution  of  the  partnership  (b). 

It  generally  happens,  that  by  the  articles  of  part- 
nership, a  precise  term  is  fixed  for  the  duration  of 
the  contract.  In  that  case,  the  partnership,  if  it  do 
not  meet  with  an  intermediate  legal  or  accidental 
termination,  is  regularly  dissolved  by  the  effluxion 
or  expiration  of  the  period  originally  stipulated  for 
its  existence.'  A  partnership  so  constituted  cannot 
be  defeated  by  the  will  of  one  or  of  any  number  of 
the  partners  short  of  the  whole  of  them ;  but,  of 
course,  if  they  all  agree  upon  a  separation,  they  may 
do  so  at  any  time.  * 

Besides  the  instances  of  dissolution  occasioned  by 
the  act  of  God,  or  effected  by  the  parties  themselves, 
a  partnership  contract  entered  into  for  a  term  of 
years,  may,  in  some  cases,  before  the  term  has  ex- 
pired, be  terminated  by  the  act  of  the  law.  Where 
it  appears  that  the  contemplated  undertaking  can- 
not be  carried  on  according  to  the  true  intent  and 
meaning  of  the  articles  of  co-partnership,  as  if  a 
partnership  be  formed  for  carrying  into  effect  a  new' 
invention,  which,  after  repeated  trials,  is  found 
impracticable,  a  court  6f  equity  will  dissolve  it  (c). 
And  although  the  misconduct  of  a  partner  in  trifling 
circumstances,  which  is  not  of  such  a  nature  as  to 

(a)  Cholmonddey  v.  Clinton,  19  Ves.  367.  {b)  Wats,  on  PtaDtUf  384.  See 

mIso  I  Swanst  517.  n.  (c)  Baring  v.  Dix,  1  Cox*i  Ga.  213. 
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defeat  the  object  for  which,  the  partnership  was 
formed,  seems  not  to  be  a  sufficient  cause  for  dis- 
solving a  partnership  (a)  ;  yet,  if  the  conduct  of 
partner^  has  been  such  as  to  render  it  impossible  to 
carry  on  the  partnership  upon  the  terms  on  which  it 
was  entered  into  (i),  or  if  one  partner  be  entirely 
excluded  by  the  others  from  his  interest  in  the  part- 
nership (c)f  or  if  there  be  a  gross  abuse  of  good  faith 
between  the  parties  (d),  a  dissolution  will^  in  such 
cases,  be  decreed  at  the  iq^tance  and  on  the  com- 
plaint of  a  single  partner,  notwithstanding  the  other 
partners  object  to  it  (e).  A  society  for  relief  in 
sickness,  by  means  of  a  fund  raised  by  subscription 
of  the  members,  has  been .  considered  as  a  partner- 
ship, it  having  no  corporate  character  (y)  j  and 
where  it  has  been  found  that  the  society  has  existed 
upon  principles  which,  with  reference  to  the  amount 
of  the  number  of  subscribers,  and  the  nature  of  the 
subscriptions,  made  the  whole  a  bubble,  the  same 
has  been  dissolved,  each  member  receiving  a  portion 
of  the  sums  subscribed  (g).  The  court  will  likewise 
dissolve  friendly  societies  founded  on  erroneous 
principles ;  and,  until  a  dissolution  takes  place,  will 
restrain  the  trustees  from  making  payments  which 
may  tend  to  exhaust  the  funds  (Zi}« 

An  act  of  bankruptcy  committed  by  one  partner, 
if  followed  by  a  commission  and  assignment,  is  a 
dissolution  or  the  partnership  for  all  purposes,  as 
regards  the  bankrupt  partner,  by  virtue  of  the  re- 
lation to  the  statutes  concerning  bankrupts,  which 
avoid  all  the  acts  of  a  bankrupt  from  the  time  of  the 
act  of  bankruptcy,  and  from  the  necessity  of  the 
thing,  all  his  property  being  vested  in  his  assignees, 

(a)  Goodman  v.  Whitcomb,  1  Jac.  and  Walk.  593.    liaidet  v.  Adama,  Mont, 
on  Paitn.  90*  (f)  Waten  v.  Taylor,  9  Vas.  and  Bea.  31>9. 

•     (e)  Goodman  v.  Whitoomb,  lupra. 

Id)  Chapman  v.  Beach,  I  Jac  and  Walk.  594. 

(«)  Baring  v.  DU,  supra.    See  Glasdngton  v.  Thwaites,  1  Sim.  and  Stu.  129. 
notes  (a)  and  (6).  (/)  Beaumont  v.  Meredith,  3  Ves.  and  Bea.  180. 

(g)  Backley  V.  Cater,  stated  17  Ves.  15.    Peaice  v.  Piper,  ibid.  1.    Beaumont 
V.  Meredith,  tupra. 

{h)  Reeve  v.  Paikins,  2  Jac.  and  Walk.  390.  And  see  Ellison  v.  Bigndid,  Diid. 
503. 
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who  become  tenants  in  common  of  his  share  of  the 
partnership  stock  (a).  And  with  respect  to  the  sol- 
vent partner,  the  bankruptcy  of  his  co-partner  so  far 
Operates  a  dissolution  of  the  partnership,  as  to  pre- 
vent his  dealing  with  the  partnership  property  for 
fature  purposes,  as  if  the  partnership  continued  $ 
but  in  respect  of  past  transactions,  or  claims  which 
Were  consummate  at  the  time  of  the  bankruptcy,  the 
solvent  partner  is  not  prevented  from  exercising  the 
cdntrol  which  rests  with  him  over  the  partnership 
effects,  to  take  care  that  they  are  duly  applied  in 
liquidation  of  the  partnership  debts  (6)«  With  re- 
ference to  the  bankrupt  partner,  it  was  for  some 
time  doubtful,  whether  the  act  of  bankruptcy,  the 
commission,  or  the  assignment,  should  be  considered 
as  operating  the  dissolution.  In  one  case  (c).  Lord 
Mansfield  seemed  to  conceive  that  it  was  the  act  of 
bankruptcy :  in  another  case  (d),  that  effect  was 
ascribed  by  him  generally  to  the  bankruptcy.  How- 
ever, from  several  decisions  which  have  subsequently 
taken  place,  it  seems  now  settled,  that  the  joint 
tenancy  is  not  fully  severed  until  the  partner  against 
whom  the  commission  issues  is  adjudged  a  bankrupt, 
but  that  the  dissolution  has  then  a  retrospect  to  the 
act  of  bankruptcy  (e).  The  adjudication  that  the 
party  is  a  bankrupt  is,  indeed,  so  effectual  a  dis- 
solution, that  the  bankrupt  himself  mav,  it  has  been 
Said,  insist  upon  its  having  terminated  the  partner- 
ship (f).  But  if  the  commission  be  fraudulently 
taken  out  for  a  purpose  foreign  to  its  object,  as 
with  the  express  view  thereby  of  working  a  dissolu- 

(a)  Hague  v.  Rollestim,  4  Buit.  '2174.  Smith  v.  De  Sylva,  Cowp.  471-  £x 
parte  Roffin,  6  Ves.  126.  Ex  parU  WiiKam»,  1 1  Ves.  5.  Wilwn  v.  Greenwood, 
1  Swanst  48a  S.  C.  1  J.  ^^^800,  223.     In  re  Wait,  1  Jac  and  Walk.  609. 

(ft)  Harvey  v.  Crickett,  5  Mau.  and  Selw.  338.  See  also  (Hc/inn  of  L<rrd  Ch.  B. 
Thonuon  in  Coldwdl  r.  Gregory,  1  Price,  129.  S.  C.  2  Boee,  149.  Ex  parte 
Blakey,  1  Olyn  and  James,  198. 

(c)  Fox  V.  Hanbury,  Cowp.  448.  (i)  Hague  v.  Rolleston,  taprtu 

{e)  Ex  parte  Smith,  5  Vet.  295.  Smith  v.  Stokes,  1  Bast,  363.  Button  v, 
Morrison,  17  Ves.  204.  Barker  c.  Goodair,  1 1  Ves.  78.  Upon  the  issuiiy  of  a 
Commission,  the  assignment  by  the  oommisrioners  has  a  relation  bade  to  die  nrst  act 
of  bankruptcy,  committed  subsequent  to  the  petitioning  creditor's  debt.  Ex  parte 
Bfakett,  2  Rose,  71. 

(/)  Pidcock  v.  Kilby,  Mont,  on  Partn.  91.  n.  (1). 
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tion  of  the  pttrttierthip,  the  Lirtd  Chancellor  wiB 
direct  it  to  be  superseded  at  the  cost  of  tboaie  at 
^vhose  instance  it  was  issued,  although  there  be  ft 
trading,  a  debt,  and  an  act  of  bankruptcy,  for  thtJ 
Great  Seal  will  not  permit  such  an  abuse  of  its  pro<> 
cess  (a).  To  warrant  the  granting  a  super^aeas, 
however,  there  must  be  fraud,  it  ttot  being  sufficient 
to  show  the  existence  merely  of  a  bye  motive',  be* 
cause  a  commission  is,  in  a  qualified  seus^,  a  legal 
right,  like  an  action,  and  courts  of  justice  have  tt6 
concern  with,  or  power  to  inquire  into,  the  motive* 
of  parties  who  assert  a  legal  right.  Therefore,  where 
a  creditor  of  a  firm  being  displeased  with  the  Conduct 
of  one  of  the  partners,  and  being  convinced,  that  if 
he  continued  in  the  concern  he  would  ruin  it,  ar-- 
rested  all  the  partners ;  they,  with  the  exception 
of  the  one  with  whom  the  creditor  was  displeased, 
prut  iti  bail,  but  he  remained  in  prison  until  two 
mouths  expired,  and  then  he  was  made  a  bankrupt 
by  the  creditor,  who  continued  his  dealings  with  tue 
other  partners.  On  a  petition  being  presented  by 
the  bankrupt  to  Supersede  the  commission,  on  the 
ground  that  an  unfair  use  had  been  made  of  the 
same,  it  being  issued  for  the  purpose  of  dissolving 
the  partttership,  so  far  as  respected  him,  the  Vke- 
Chancellor^  after  conferring  witn  the  Lord  Chancellor 
X3ti  the  subject,  dismissed  the  petition,  observing, 
that  the  commission  was  not  affected  by  any  bye 
object  in  the  petitioning  creditor,  and  that  it  was 
not  fraudulent  on  his  part,  if,  without  concerting 
with  the  other  partners,  he  desired  to  operate  a  dis- 
solution, considering  it  an  advantageous  measure 
for  himself,  that  the  bankrupt  should  not  continue 
in  a  firm  with  which  he  had  dealings  (4). 

An  execution,  likewise,  under  which  all  the  in- 
terest  of  one  partner  is  seized  and  sold,  is  a  deter- 

(a)  Ex  parte  Browne,  1  Rofe,  151.  See  also  Ex  parte  Harcourt,  2  Roie,  203« 
BM  ^Ht  OtttmOfCa,  ibkk  424. 

(»)  Ba  psfu  YnXbmA,  6  WiAA.  1.  &  C  1  Bade,  461.  Atid  toe  Es  piuie 
Bourne,  I  Olyn  and  James,  311. 
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mination  of  the  partnership  as  to  him :  because 
whatever  interest  he  possessed  is  devested  out  of 
him,  and  becomes,  by  the  sale,  vested  in  the  vendee 
pf  the  sheriff,  who  is  tenant  in  common  with  the  sol- 
vent partners  (a). 

A  partnership  may  likewise  be  dissolved  by  the 
award  of  arbitrators.  It  is  customary  in  regular 
partnerships,  to  insert  a  clause  in  the  articles,  by 
which  the  partners  covenant  to  submit  to  arbitration 
any  matter  or  thing  which  may  become  the  subject 
of  controversy  or  dispute  between  them.  And  al- 
though in  such  cases  the  arbitrators  are  usually 
judges  of  the  parties*  own  choosing,  and  proceed  in 
a  summary  way ;  yet,  if  duly  authorized,  their  award 
is  considered  final,  consequently  binding  upon  the 
parties,  unless  there  should  appear  just  grounds, 
either  at  law,  or  in  equity,  to  set  it  aside.  And  it  is 
a  mode  of  dissolving  a  partnership  very  frequent 
amongst  merchants  and  traders,  and  is  considered  a 
ready  method  of  adjusting  partnership  claims.  In 
order  to  empower  arbitrators  to  direct  a  dissolu- 
tion, it  is  not  necessary  for  the  parties,  submitting 
to  arbitration,  to  give  them  an  express  authority  for 
the  purpose,  since,  if  two  partners  refer  all  matters 
in  difference  between  them,  and  the  question  of  the 
dissolution  be,  at  the  time  of  the  reference,  a  sub- 
ject of  dispute,  the  arbitrators  may  dissolve  the  part- 
tiership  (A). 


SECTION  II. 


The  Consequences  of  the  Dissolution  of  a  Partnership. 

Having  pointed  out  the  various  causes  which  ope- 
rate a  dissolution  of  a  subsisting  partnership,  and 

(a)  Sayer  v.  Bennet,  Moot  on  Partn.  notes,  p.  17.    In  Fox  v.  Hanliuxy,  Cowp. 
445,  Lord  Monoid  anunied  that  a  partnenhip  mi^t  bediMolTed  by  an  execution. 
(6)  Oiecn  v.  Waring,  1  Blacks.  Rep.  475. 
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likewise  the  modes  by  which  a  partnership  may  be 
dissolved,  it  now  remains  to  be  considered  what  are 
the  consequences  resulting  from  a  dissolution,  in 
whatever  manner  it  is  brought  about.  These  may 
be  considered,  either  as  they  affect  a  total  or  a  partial 
destruction  of  a  partnership,  a  complete  annihilation 
of  a  firm,  or  a  dissolution  merely  for  the  purpose  of 
making  an  alteration  in  it,  by  the  retirement  of  an 
old  and  the  introduction  of  a  new  member.  The 
consequences  which  particularly  ensue  a  dissolution 
occasioned  by  the  bankruptcy  or  the  death  of  a  part- 
ner we  will  separately  examine* 

Where  a  partnership  is,  by  notice,  by  death,  or  by 
any  other  mode  of  determination,  actually  ended,  as 
regards  all  the  partners,  no  one  of  them  can  make 
use  of  the  partnership  estate  in  a  manner  inconsistent 
with  the  winding  up  of  the  concern.  The  object 
of  their  original  association  is  then  terminated,  and 
their  power  of  employing  the  joint  property  in  the 
way  of  trade  ceases.  The  partners  cannot  create 
any  new  obligations,  for  after  a  dissolution  nothing 
remains  to  be  accomplished,  except  the  arrangement 
of  the  affairs  of  the  partnership,  but  until  they  are 
isettled,  the  connexion  between  the  partners  subsists, 
and  in  that  sense,  and  until  such  a  settlement  take 
place,  the  partnership  may  be  said  to  continue,  and 
the  ex-members  of  the  firm  may  be  sued  as  existing 
partners  (a).     From  the  nature  of  a  partnership,  en- 

fagements  may  be  contracted  which  cannot  be  ful- 
lled  during  its  existence,  exposed  as  it  is  to  sudden 
and  arbitrary  terminations ;  and  the  consequence, 
therefore,  must  be,  that,  for  the  purpose  of  making 
good  outstanding  engagements,  of  taking  and  settling 
all  the  accounts  and  converting  all  the  property, 
means  and  assets  of  the  partnership,  existing  at  the 
time  of  the  dissolution,  as  beneficially  as  may  be  for 
the  benefit  of  all  who  were  partners,  according  to 

(a)  £v  Mfiff  WiUuuns,  11  yes.5.  Peacock  v.  Peacock,  16  Ve8.57.  WOsoiiv. 
Gneowood,  1  Swiatt  48a  8.  C.  IJ.  Wilson,  223.  Cnwihiiy  o.  Manle,  ibid.  506. 
S.  C.  iJ.Wilf.  181. 
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tbeir  respective  diwes  and  proportions,  the  legal  iii« 
terest  subsists^  although,  for  all  other  purposes,  the 
partnership  is  actually  determined  (a).  The  ar- 
rangement of  the  affairs  being  then  the  sole  object 
and  purpose  to  be  attained  after  a  dissolution,  a  court 
of  equity  will,  in  all  cases,  interpose  where  the  con- 
duct oi  partners  is  of  a  description  not  likely  to  be 
attended  with  such  a  result.  Therefore,  if  one  part- 
ner trade  with  the  joint  property  on  his  separate  ac- 
count (^)f  or  if  he  interfere  with  it  otherwise  than 
for  the  settlement  of  the  joint  affairs  (c),  or  if  some 
members  of  the  firm,  in  closing  the  transactions, 
seek  to  exclude  others  from  a  just  share  in  the  ma- 
nagement ((/),  a  court  of  equity  will  appoint  a  mana- 
ger or  receiver  to  wind  up  the  concern,  and  will 
direct  inquiries  in  what  manner  it  can  be  wound  up 
most  beneficially  to  those  interested  {e).  But  to  jus- 
tify a  call  for  this  summary  interference,  some  frau- 
dulent breach  of  contract  or  duty  must  be  shown ; 
for  a  receiver  will  not  be  appointed,  merely  on  the 

ground  of  a  previous  dissolution  of  the  partnership 
aving  actually  taken  plabe  {f).  In  some  cases  ox 
dissolution  by  the  bankruptcy  of  one  partner,  the  sol- 
vent partner  will  be  enabled  to  deal  solely  with  the 
partnership  property;  ^nd  for  that  purpose  will 
be  appointed  the  receiver  of  it,  but  without  a  sa- 

We  will  now  endeavour  to  explain  what  is  eon» 
sidered  as  falling  under  the  description  of  joint  pro- 
perty at  the  termination  of  a  partnership.  The 
joint  property  consists  of  the  remaining  stock  which 
e:asted  at  the  formation  of  the  partnership,  with  the 
additions  made  to  it  in  the  course  of  trad^^  either 
during  the  pontinuance  o£  the  partnership,  or  sub- 

(«)  Cimwthay  9.  CoUiam  16  Ves.  227.    Natiuch  v,  Irving,  Appendix,  po$U 
h)  Harding  v.  Olover,  18  Ves.  281. 

(c)  CraMhi^  V.  Mauley  1    Swaut  A07.  S.C.  1  J.  Wils.  181.    Heathcotev. 
Hulme,  I  Jac.  and  Walk.  12& 
(<2)  Wilson  V.  Greenwood,  1  Swanst  481.  S.  C.  I  J.  Wilson,  223. 
(^  Civwahay  «^  Mauley  wpra, 

if)  HwdiBC  v.  OJovoc,  10  Vpi.  981.    WMioii  v,  G^eenvood,  4Ufra. 
(/)  Ex  parte  Stoveld,  1  Olyn  v.  James,  303. 
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sequently  thereto ;  for  if  the  trade  be  carried  on 
by  one  partner  with  the  joint  capital,  he  must  ac- 
count for  the  profits  he  may  derive  (a).  Ileal  estates 
acquired  by  the  partnership  are,  as  we  have  seen  (6), 
regarded  in  no  other  light  than  as  stock  in  trade, 
and  consequently  they  form  a  portion  of  the  joint 
fund.  Nor,  as  it  has  been  observed,  does  it  matter 
that  the  freehold  interest  purchased  by  the  firm  is 
conveyed  to  one  partner.  Such  a  conveyance  does 
not  alter  the  nature  of  the  purchase,  nor  affect  the 
rights  of  the  other  partners.  The  property  still 
continues  to  form  an  article  of  joint  stock,  and,  as 
such,  must  be  brought  into  the  common  fund  (c). 
And  where  a  renewal  of  the  lease  of  part  of  the 
partnership  premises  is  clandestinely  obtained  by  a 
member  of  a  partnership,  dissoluble  at  pleasure, 
although  it  does  not  follow  that  all  the  concerns 
conducted  upon  the  premises  are  a  part  of  the  joint 
estate,  yet  the  lease  will,  on  a  dissolution,  form  a 
portion  of  the  partnership  property,  because  a  part*- 
ner  so  treating  will  not  be  permitted  to  secure  to 
himself  the  good-will  of  the  trade,  in  exclusion  of 
his  partners  (d).  But  that  only  is  to  be  considered 
as  co-partnership  property,  which  belongs  jointly  to 
all  the  partners,  whether  it  arise  simply  from  con- 
tributions inter  se^  or  is  composed  in  one  part  of  con- 
tributions, and  in  the  remaining  part  of  acquisitions 
made  by,  or  profits  derived  from,  the  use  and  appli- 
cation of  the  capital  formed  by  such  contributions. 
A  distinct  and  independent  fund  belonging  to  dif- 
ferent, but  not  to  all  the  individual  members  of  the 
firm,  which  is  not  commensurate  with  joint  property, 
and  does  not  succeed  to  the  place  of  it,  does  not  fall 
within  the  meaning  of^  and  is  not  distributable  as 
joint  estate :  if  it  were  so  distributable,  the  partners 
uninterested  in  such  fund  would  be  relieved  from 

(a)  Brown  v.  Tidier,  dted  1 5  Ves.  2fiS.  Cozwell  r.  Bromet,  cited  ib.  GnwBbay 
V.  Collins,  ib.  S29.    Feathentonhangh  v.Fenwick,  \7  Ves.  298. 

U)  See  oiil^,  p.  48.  (c)  Smith  v.  Sopdth,  &  Ves.  169. 

(J)  Fesiherstonhaugh  v.  Feawick,  ntpra.  Wilson  v.  Greenwood,  1  J.  Wj|^ 
son,  9SSt  ' 
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the  weight  of  debt  which  otherwise  they  must  bear, 
at  the  same  time»  probably,  that  the  separate  credi- 
tors of  the  actual  owners  might  have  claims  against 
it,  and  who,  therefore,  would  be  entitled  to  priority 
of  satisfaction.  For  instance,  if  one  joint  owner  of 
a  ship  insure  his  share  or  interest,  and  a  loss  hap- 
pen, the  money  recovered  upon  the  policy  will  be 
separate,  and  not  joint  property  (a).  So,  if  a  part- 
nership consisting  of  three  partners  were  to  sustain 
an  accidental  loss,  as  by  fire,  and  an  individual  were 
to  make  a  donation  to  two  of  the  -partners  in  com- 
pensation of  their  loss,  such  a  gift  to  the  two  part- 
ners would  not  render  the  subject  of  it  partnership 
property  (b).  And,  in  a  late  case,  where  it  appeared 
that  two  American  citizens  and  a  French  subject,  re- 
siding at  St  DomingOf  were  in  partnership,  and  were 
owners  of  certain  ships  captured  by  British  cruizers, 
and  that  the  commissioners  appointed  under  the 
treaty  of  commerce  concluded  in  the  year  1794  be- 
tween this  country  and  America^  for  awarding  com- 
pensation to  American  subjects  who  had  suffered 
losses  by  capture,  for  which  they  could  obtain  no 
i*edress  in  the  ordinary  tribunals,  had  awarded,  in 
compensation  of  the  ships  of  the  partnership  cap- 
tured, certain  sums  to  the  two  Americans,  with  ex- 
press exclusion  of  the  French  citizen  as  an  alien 
enemy,  it  was  determined,  that  the  sums  so  awarded 
were  not  partnership  property  (c).  There  the  pro- 
perty in  the  ships  was  irrevocably  lost  and  gone  by 
the  capture  and  condemnation,  and  the  subsequent 
bounty  to  the  two  being  matter  of  liberality  and 
conciliation,  but  not  of  strict  legal  right,  could  not 
be  considered  as  resulting  to  the  benefit  of  all  the 
partners,  without  contravening  the  terms  of  the  grant. 
If,  instead  of  compensation,  restitution  of  the  ships 
had  been  ordered,  the  capture  would  not,  perhaps, 
have  altered  the  property,  because  it  would  have 

■ 

(a)  Ex  parte  Parry,  5  Ves.  575.    And  tee  Ex  parte  Smith,  3  Madd.  63.  S.  C. 
Buck.  149. 
(ft)  '2  Swanst.  673.  (c)  Campbdl  v.  Mullet,  2  Swanst  651. 
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been  unaffected  by  the  sentence  of  condemnation* 
And,  in  such  a  case,  the  r^s  ipsa  being  returned,  and 
remaining  in  soUdo  in  the  possession  of  the  two  part- 
ners, nothing  would  have  occurred  to  have  changed 
its  identity,  and  consequently  the  rights  existing 
antecedently  to  the  capture  would  have  been  re« 
stored  (a). 

When  the  common  property  is  ascertained,  either 
partner  may  insist  upon  a  sale  of  the  whole  concern, 
xhe  rights  of  the  partners  respectively  are  then  pre* 
cisely  equal :  each  may  require  the  whole  concern 
to  be  wound  up  by  a  sale,  and  a  division  of  the  pro« 
duce.  One  partner  has  no  claim  upon  his  individual 
proportion  of  a  specific  article,  but  is  entitled  only 
to  an  account  of  tne  produce  of  the  aggregate  joint 
effects  (b).  He  cannot  separate  his  share  from  the 
bulk  of  the  joint  property,  nor  compel  his  co-partner 
to  accept  what,  according  to  a  valuation,  his  in<- 
terest  may  be  worth  (c).  That  is  not  the  mode  in 
which  a  court  of  equity  winds  up  the  concerns  of  a 
partnership,  but  in  every  case  in  which  that  court 
interferes  in  closing  the  transactions  of  a  firm, 
it  directs  the  value  of  the  whole  of  the  stock  to 
be  ascertained  in  the  way  in  which  it  can  be  best 
ascertained,  viz.  by  a  sale  and  its  conversion  into 
money.  Nor,  in  the  case  of  a  suit  instituted 
for  the  dissolution  of  a  partnership,  where  it  \b 
clear,  from  the  pleadings,  that  all  or  some  of  the 
parties  have  a  right  to  a  dissolution,  doea  the 
court  wait  until  a  final  decree  is  made  before 
it  orders  a  sale.  Such  a  delay  might  be  attended 
with  considerable  inconvenience.  The  record  it- 
self disclosing  sufficient  to  entitle  the  complainant 
to  call  for  a  dissolution,  a  decree  directing  a  dis^ 
solution  must  necessarily,  under  such  circumstances^ 
be  eventually  pronounced,  and  nothing,  therefore. 


(a)  Thompflon  v.  Ryan,  8  Swansu  565.  lu 

(ft)  CniW8hAjiiuG6fia8»UVc8.298L    Lwgai o.  Sivapson,  I  Sim.  &  Stii«  60p. 

if)  F(MMh«nl4NihM^  V,  FcQwick,  if  Vei.  309.    See  MAtoi^  p  Irving,  Appen* 
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can  remain  but  to  wind  up  the  concern.  The  juris- 
diction of  the  court  would  consequently,  in  many 
cases,  be  rendered  extremely  mischievous,  if  it  were 
laid  down  as  an  universal  rule,  that  the  trade,  whe- 
ther beneficial  or  not,  should  be  carried  on  till  the 
cause  was  finally  heard.  On  general  principles, 
therefore,  it  is  the  practice,  in  the  instance  of  a 
trading  partnership  clearly  dissolved,  or  where  the 
right  to  a  dissolution  is  manifest,  at  once  to  put  an 
end  to  the  trade,  by  directing  a  sale  by  interlocutory 
order  on  motion,  where  that  measure  is  required  by 
the  evident  interest  of  the  parties  («). 

The  joint  property  being  disposed  of,  the  joint 
creditors  have  the  primary  claim  upon  the  fund  con- 
fitituted  by  its  produce.  This  is  consonant  with  the 
principle  qui  sentit  commodum  sentire  debet  et  onus  ; 
as  the  partnership  property  has  been  acquired  by 
means  of  partnership  debts,  it  ought  first  to  be  ap- 
plied in  discharge  of  them.  It  is  also  for  the  sake 
of  the  partners  themselves,  that  the  joint  creditors 
are  first  to  be  satisfied;  because^  in  taking  the 
account  between  the  partners,  there  is  that  equity 
afiecting  each,  that  he  shall  be  discharged  from 
his  liability  in  respect  to  partnership  debts,  he- 
fore  any  division  of  the  funds,  liable  to  those  debts, 
takes  place  between  the  partners  {b).  Besides  it  is 
very  possible,  and  it  often  happens  in  fact,  that  the 
partners  have  different  interests  in  the  surplus,  and 
out  of  that,  in  order  to  the  administration  of  justice 
to  the  partners  themselves,  a  necessity  arises,  that 
the  partnership  debts  must  be  paid,  otherwise,  the 
surplus  cannot  be  distributed  according  to  equity  (c). 
Partnership  effects,  therefore,  or  their  produce,  must 
be  applied  in  liquidation  of  the  outstanding  debts, 
before  any  of  the  partners  can  claim  any  thing  for 
his  share  or  debt  (d).  And  as  the  assignee  of  a 
single  partner  must  claim  through  the  medium  of 

ia)  Cnwshay  v.  Maule,  1  Swanst  506^523.  S.  C.  1  J.  WOs.  181. 
h)  Campbell  V.  MuUett,  2  Swanst  674.  (c)  Ex  parte  Rnffin,  6  Ves.  127. 

{d)  West  V.  Skip,  1  Ves.  sen.  456. 
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the  assignor,  and  can  be  in  no-  better  state  than  he 
was,  it  follows  that  an  assignment  by  one  partner,  of 
his  interest  in  the  joint  property  to  secure  his  sepa- 
rate debt,  must  continue  subject  to  the  payment  of 
joint  debts  (a).  Independently,  however,  and  sub- 
ject to  the  rights  of  the  joint  creditors,  when  an  ac- 
count is  taken  between  partners  after  a  determination 
of  the  partnership,  each  partner  is  entitled  to  be 
allowed  against  the  other,  every  thing  he  has  ad- 
vanced or  brought  in  as  a  partnership  transaction, 
and  to  charge  his  copartner  in  the  account  with 
what  he  has  failed  to  bring  in,  and  with  what  he  has 
abstracted  from  the  joint  fund,  beyond  his  just  pro- 
portion :  and  nothing  will  be  considered  as  the  share 
of  any  of  them,  but  that  proportion  of  the  residue,  to 
which  each,  on  a  balance  of  the  accounts  so  taken, 
may  be  ascertained  to  be  entitled  (6). 

We  will  now  inquire  what  are  the  consequences 
resulting  from  a  partial  dissolution  of  a  partnership, 
which  may  be  considered  either  as  they  regard  the 
retiring  partner,  or  as  they  affect  the  remaining  part- 
ner. On  the  secession  of  one  partner  from  a  firm, 
it  is,  generally  speaking,  agreed,  that  he  shall  re- 
ceive a  sum  of  money  or  an  annuity,  proportioned  to 
his  share  in  the  concern,  in  return  for  which,  he 
makes  over  to  the  partner,  who  intends  continuing 
the  trade,  whatever  interest  he  may  possess  in  the 
joint  property.  When  the  consideration  for  the 
assignment  by  the  retiring  partner,  of  his  interest  in 
the  concern,  is  an  annuity  to  be  paid  to  him,  we  have 
before  seen  (c)  that  the  income  secured  must  not 
arise  out  of  and  be  subject  to  the  fluctuations  of  the 
profits  of  the  trade,  because,  if  it  be  so,  all  the  sub- 
stantial enjoyment  of  a  partner  in  the  profits  will  be 
given ;  but  the  annuity  must  be  certain,  and  be  pay- 
'able  at  all  events,  and  its  amount  should  be  regulated 
by  a  reference  to  the  actual  bona  fide  value  of  the 

(a)  Young  v.  Kdghly,  15  Vea.  567*    And  see  the  judgment  of  Lord  MantJUldp 
in  Fox  o.  Hanbury,  Cowp.  445. 
(6)  Wert  V.  Skip,  I  Vee.  sen.  242.  S.  C.  2  Swan«t  686.  (c)  See  ante,  p*  23. 
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interest  which  the  retiring  partner  renounces.     In  a 
late  case,  in  which  it  was  agreed,  that  tlie  continuing 

Eartner  should,  in  consideration  of  an  assignment  to 
im  of  the  partnership  property,  including  a  lease  of 
the  premises  on  which  the  business  was  carried  on, 
secure  to  the  retiring  partner  the  payment  of  an 
annuity  by  bond,  which  was  conditioned  to  be  void 
on  payment  of  the  annuity,  "  or  in  case  he  should j  at  any 
time  after  the  expiration  of  the  then  existing  lease^  be  dis- 
possessed of  and  compelled  to  qtut  the  premises  without 
any  collusion,  contrivance,  act,  or  default  of  his  own^ 
and  the  continuing  partner  obtained  a  renewal  of  the 
lease,  and  afterwards  became  a  bankrupt,  and  the  re- 
newed lease  passed  under  the  assignment  of  his  estate^ 
it  was  held  that  this  was  not  such  an  eviction  or 
dispossession  as  was  contemplated  by  the  agree- 
ment, in  the  event  of  which  the  annuity  was  to 
cease  (a).  But  if  the  partners  cannot  arrive  at  any 
amicable  arrangement,  then,  as  in  the  case  of  a  total 
dissolution,  the  partnership  effects  are  all  to  be  re- 
duced into  money,  and,  after  discharging  all  the 
demands  existing  against  the  firm,  the  surplus  is  to 
be  divided  among  all  the  partners,  according  to  the 
proportions  in  which  they  may  be  respectively  and 
severally  entitled.  If,  instead  of  a  share  of  the  ca- 
pital or  its  profits,  there  is  nothing  to  be  apportioned 
but  a  loss,  the  retiring  partner  necessarily  stands  in 
the  same  situation  as  the  other  partners,  and  cannot 
set  up  any  claim  in  opposition  to  real  creditors. 
Upon  this  principle  it  has  been  held,  that  an  agree- 
ment bv  which  one  partner  permitted  the  other  (who 
9ecedea  from  the  partnership  at  the  time  it  was  in- 
solvent), to  withdraw  money  out  of  the  reach  of  the 
joint  creditors,  was  fraudulent  and  invalid,  and  the 
retiring  partner  was  compelled  to  refund  (i).  But 
where  no  fraud  is  intended  or  practised,  and  the  dis- 
solution  is  fairly  made   between  the  partners,  an 

(«)  HdylttiA  o.  De  Mendez,  S  Meriv.  .1 84.  (6)  Andenon  v.  Maltbr,  4 

Bro.  C.  a  423.  S.  C.  2  Ves.  jnn.  S44.     See  Parker  ip.  Ramtbottom,  3  B.  and  C. 
«57. 
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agreement  by  one  partner  to  give  to  the  retiring 
partner  a  sum  of  money  for  his  interest  in  the  con- 
cern will  not  be  invalidated  by  the  circumstance 
per  se,  of  the  joint  effects  being  insufficient  to  pay 
the  joint  debts  (a).  And  on  a  dissolution,  two  or 
more  partners  may  agree,  that  what  was  before  the 
joint  property  of  all,  shall  become  the  separate  pro- 
perty of  one,  although,  in  such  cases,  the  question, 
whether  that  which  had  been  joint  has  become  se-* 
parate  estate,  depends  upon  the  bona  Jides  of  the 
transaction.  The  rights  of  the  creditors  are  indis- 
putable ;  their  equities  to  have  the  joint  eifects  ap- 
plied in  liquidation  of  their  debts  must  be  worked 
out  through  the  medium  of  the  partners,  as  the  joint 
ci*editors  must  be  paid,  in  order  to  administer  justice 
to  the  partners  themselves.  While  they  remain  sol-i 
vent,  and  the  partnership  is  going  on,  the  creditor 
has  ho  equity  against  the  effects  of  the  partnership. 
He  may  bring  an  action  against  the  partners,  and 
get  judgment,  and  may  execute  his  judgment  against 
the  effects  of  the  partnership.  But  when  he  has  got 
them  into  his  hands  he  has  them  by  force  of  the  exe- 
cution, as  the  fruit  of  his  judgment :  clearly  not  in 
respect  of  any  interest  he  ha4  in  the  partnership  ef- 
fects while  he  was  a  mere  creditor,  not  seeking  to 
substantiate  or  create  an  interest  by  suit.  Having, 
therefore,  no  lien  on  the  property,  the  joint  creditors, 
where  notice  of  the  dissolution  is  given,  cannot  pre- 
vent the  partners  from  effectually  transferring  it 
by  bondjide  alienation  :  for  the  circumstance  of  its 
having  once  been  joint  property  does  not  render  it 
such  for  ever  (6).  If,  by  bond  fide  conveyance,  one 
of  the  partners  becomes  a  new  purchaser,  and  is  put 
into  possession,  he  is,  to  all  intents  and  purposes,  the 
owner,  and  joint  creditors  cannot  follow  the  pro-  . 
perty  into  his  hands.  Possession,  however,  of  the 
partnership  property  must  be  given  by  the  retiring 

(a)  ExparU  Peake,  1  Madd.  346.  {h)  Ex  parte  Rnffin,  €  Ves*  127. 

Ms  parU  FcH,  lo  Ves.  347.    Er  parte  WOliaaos,  1 1  Ves.  3.    Es  parte  RowlaDd. 
SOD,  1  Row,  416.  Campbell  v.  Muilett,  2  Swanst  575. 
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to  the  remaining  partners,  according  to  the  nature 
of  the  contract  j  for  if  no  change  of  possession  fol- 
low the  agreement,  agreeably  to  the  contract,  the 
property,  as  respects  joint  creditors,  is  still  to 
be  considered  as  partnership  property  {a).  If  the 
court  were  to  lay  down,  that  what  has,  at  any  time, 
been  joint  property,  should  always  remain  so,  the 
consequence  would  be,  that  no  partnership  could 
wind  up  its  af&irs ;  therefore  a  bonAJide  transmuta- 
tion or  the  property  is  understood  to  be,  the  act  of 
men  dealing  fairly  in  winding  up  the  concern,  and 
it  is  binding  upon  the  creditors.  Where,  upon  a  dis- 
solution of  partnership,  it  was  agreed  that  certain 
articles  of  the  partnership  stock  should  become  the 
exclusive  property  of  one  of  the  partners,  and  that  a 
certain  fund  should  be  appropriated  to  the  payment 
of  the  debts,  and  that  fund  aflerwards  proved  insuf- 
ficient for  the  purpose.  Sir  John  Leach  held  that  the 
other  partner  had  no  lien  on  those  articles  in  respect 
of  sucli  deficiency  (A). 

A  partnership  may  be  dissolved  as  between  the 
partners  themselves,  and  still  continue  legally  to 
subsist  as  between  them  and  the  rest  of  the  world. 
Since  credit  is  given  to  the  whole  firm,  justice  re- 
quires that  all  those  who  belonged  to  it  should  be 
bound,  while  it  is  supposed  to  exist.  To  exempt  a 
retiring  partner  from  this  continued  responsibility, 
he  must  give  notice  that  he  is  no  longer  a  partner, 
and  to  such  as  may  be  considered  apprized  of  his 
secession,  he  will  not  be  answerable  for  the  subse- 
quent acts  and  engagements  of  the  remaining  part- 
ners. The  object  of  a  partner,  on  his  retirement, 
must  therefore  be,  in  the  first  place,  to  effect  his  dis- 
charge from  debts  and  engagements  existing  at  the 
time  of  the  dissolution  ;  and  in  the  second  place,  to 
guard  himself  against  responsibility  for  acts  or  en- 
gagements to  be  done  or  entered  into  by  his  copart- 


(a)  Ex  parte  Hanis,  1  Madd.  583.  (h)  Idogen  v.  Sunpson,  I  Sim.  and 

Stu.  600. 
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nei's  in  the  name  of  the  partnership  firm.  In  what 
manner  this  discharge  from  liability,  both  to  present 
and  future  demands,  is  to  be  obtained,  we  will  sepa- 
rately consider. 

Notwithstanding  a  dissolution,  the  retiring,  as  well 
as  the  remaining  partners,  continue  jointly  liable  to 
answer  all  debts  or  engagements  contracted  'or  en- 
tered into  by  the  firm  during  the  existence  of  the 
partnership.  The  joint  creditors  may  proceed  against 
all  the  partners ;  iot  their  agreement  to  dissolve  can- 
not deprive  the  creditors  of  their  right  of  applying 
for  payment  to  those  who  are  responsible  to  them. 
It  consequently  becomes  matter  of  serious  import- 
ance to  the  retiring  partner, effectually  to  absolve  him- 
self from  the  existing  claims  upon  the  firm.  In  the 
absence  of  special  agreement,  it  has  been  stated  (a), 
that  this  mav  be  done  by  a  sale  of  the  joint  stock, 
and  the  application  of  its  produce  to  the  discharge 
of  the  joint  demands ;  and  upon  which  any  of  the 
partners,  on  a  dissolution,  has  a  right  to  insist.  But 
in  the  instance  of  a  partial  dissolution,  although  the 
interest  of  the  retirmg  partner  may  be  transferred 
to  the  other  upon  very  various  terms,  and  through 
the  medium  of  very  different  stipulations,  yet  it  most 
frequently  happens,  that  in  consideration  of  an  as- 
signment by  the  retiring  to  the  continuing  partner 
of  his  interest  in  the  joint  stock,  the  latter,  as  a  par- 
tial recompense,  assumes  the  liquidation  of  the  deots, 
and  indemnifies  the  retiring  partner  against  any 
claims  that  may  be  made  upon  him  in  respect  of 
them.  This  assumption  by  the  continuing  partner 
of  separate  responsibility  can,  as  to  the  creditors  of 
the  firm,  be  considered  only  as  a  proposal  that  he  is 
willing  to  become  their  sole  debtor,  and  the  joint 
creditor  cannot  sustain  an  action  at  law  against  him 
alone  upon  the  mere  naked  effect  of  such  an  engage- 
ment. Neither  can  such  a  creditor,  in  the  event  of 
the  bankruptcy  of  the  continuing  partner,  sustain  a 

(a)  Sec  trntCt  p*  257* 
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claim  of  proof  against  his  separate  estate,  unless  be^ 
fore  the  bankruptcy  he  accede  to  the  proposal  held 
out,  and  accept  him  as  his  separate  debtor  ;  because 
however  great  the  hardship  upon  the  creditor  may 
be,  that  the  joint  stock  to  which  he  may  have  espe- 
cially  given  credit,  should,  by  the  dealing  of  his 
debtors  with  each  other,  be  converted  into  separate 
estate,  yet  the  legal  principle  is,  that  it  becomes  so 
converted  by  the  simple  force  of  the  contract,  and 
this  legal  principle  is  too  strong  to  be  controlled  in 
equity,  by  imposing  the  obligation  of  discharging  the 
joint  debts  as  the  condition  of  the  conversion  (a). 
"However  the  covenant  of  the  continuing  partner,  to 
pay  the  joint  debts,  where  it  has  been  recognized  by 
the  creditor,  has,  in  many  instances,  as  between  the 
latter  and  the  retiring  partner,  given  rise  to  ques- 
tions, as  to  what  shall  operate  his  discharge ;  but, 
with  a  few  exceptions,  to  which  we  will  shortly  ad- 
vert, the  result  seems  to  be,  that  nothing  but  actual 
satisfaction  can  be  considered  as  working  a  complete 
and  perfect  exoneration.  In  a  late  case  (6),  one  of 
three  partners,  after  a  dissolution  of  partnership,  un- 
dertook, by  deed,  to  pay  a  particular  partnership 
debt  on  two  bills  of  exchange,  and  that  was  com- 
municated to  the  holder,  who  consented  to  take  the 
separate  notes  of  one  partner  for  the  amount,  but 
stiictly  reserved  his  right  of  action  against  all  the 
three,  and  retained  possession  of  the  original  bills ; 
the  separate  notes  having  proved  unproductive,  it 
was  determined  that  the  creditor  might  still  resort  to 
his  remedy  against  the  other  partners,  and  that  the 
taking,  under  such  circumstances,  the  separate  notes^ 
and  even  afterwards  renewing  them  several  times 
successively,  did  not  amount  to  satisfaction  of  the 
joint  debt.  So  in  a  case  (c)  still  more  recent,  wher«, 
on  a  dissolution,  it  was  agreed  between  two  partners, 

(a)  Ex  parte  Freeman,  Buck,  47 1  <    Es  parte  Fry,  1  Qlym  and  Jamei.  96.   B«t 
see  Moot.  Dig.  of  New  ThoB.  in  Bank.  2d  part,  p.  71.  and  3d  part,  p.  1^6. 
(6)  Bedibid  v.  Deakin,  2Bw  and  A.  210*  S.  C.  2  Stark.  N.  P.  C.  178. 
(c)  Lodge  V,  Dicai,  3  B.  and  A*  OlJ. 
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that  one  should  take  upon  himself  to  discharge  a 
debt  due  to  a  particular  creditor,  who  was  informed 
of  the  agreement,  and  expressly  undertook  to  exo- 
nerate the  other  partner  from  all  responsibility;  yet 
as  the  debt  was  not  satisfied  by  the  one,  nor  any 
fresh  security  given,  it  was  decided  by  the  Court  of 
King  s  Bench  that  the  promise  of  the  creditor  was 
without  consideration,  and  did  not  constitute  any 
defence  to  an  action  brought  by  him  against  both 
partners.  In  like  manner,  where  a  firm  of  four  part-* 
ners  were  indebted  on  a  dishonoured  bill  of  exchange, 
and  having  afterwards  dissolved  the  partnership,  a 
new  firm  was  formed  of  three  of  them,  and  the 
holder  of  the  bill  indorsed  it  over  to  the  latter  firm, 
in  order,  if  possible  to  obtain  payment  of  it  -,  and 
whilst  the  bill  was  in  their  possession,  the  three 
settled  their  accounts  with  the  fourth  partner, 
saying  that  the  bill  had  been  satisfied  by  them,  but 
the  bill  itself  was  not  produced  to  or  seen  by  the 
fourth  partner,  at  the  time  of  such  settlement :  it 
was  held  that  this  was  no  defence  to  the  fourth  in  an 
action  by  the  holder  against  all  the  partners,  the  bill 
not  having  been  in  fact  satisfied  by  the  persons  to 
whom  it  had  been  indorsed  and  handed  over  (a). 
On  the  same  principle  the  Court  of  Exchequer  has 
held  that  a  person  depositing  money  with  bankers, 
and  taking  their  accountable  receipts,  does  not,  by 
continuing  to  leave  his  money  in  the  bank  after  a 
dissolution  of  the  original  firm,  and  the  constitution 
of  a  new  one,  which  consists  of  some  of  the  members 
of  the  old  bank  and  other  persons,  discharge  the 
partners  who  have  seceded,  although  he  receives  in- 
terest regularly  from  the  new  firm,  gives  them  no 
notice,  and  continues  to  transact  business  with  then) 
in  the  common  course,  and  that  for  a  period  of  four 
years,  and  until  they  become  insolvent  (^).  That  a 
^milar  rule  prevails  in  eqnity,  is  strongly  illustrated 


(«>  Festhenlmie  v.  Hunt,  J  B*  aodC  113.  (b)  Govgh  v.  Bwief,  4  Pm, 

20a    Sleech*!  case,  1  Meriv.  563. 
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by  a  case  (a)  which  was  brought  under  the  considera- 
tion of  Lord  Rosslyn.    There  a  devisee,  in  trust  for 
the  testator's  executrix  and  her  children,  was  a  mem- 
ber of  a  firm,  which  was  indebted  to  the  testator,  at 
his  death,  both  on  bond  and  on  simple  contract; 
and,  after  the  testator's  death,  the  other  partners  of 
the  firm,  with  the  privity  of  the  executrix,  gave  to 
the  devisee  a  bond  for  the  simple  contract  debt,  in 
trust  for  the  uses  of  the  will ;  and  the  executrix 
having  gone  abroad,  the  effects  of  the  testator  were, 
during  her  absence,  managed  by  the  devisee.     The 
firm,  of  which  the  devisee  was  a  member,  was  after- 
wards dissolved  by  the  secession  of  one  of  the  part- 
ners, and,  both  the  firm  and  the  devisee  being  sol- 
vent, it  was  a^eed,  at  a  meeting  of  creditors,  that 
the  debts  of  tne  old  firm  should  be  secured  by  the 
bonds  of  the  remaining  members,  of  whom  one  was 
'  the  devisee,  and  he,  in  consequence  of  such  agree- 
ment, delivered  up,    without  any  communication 
with  the  executrix,  the  bonds  for  payment  of  the 
debts  due  to  the  testator's  estate,  which  were  can- 
celled ;  and  Lord  Rossli/n,  on  a  bill  being  filed,  consi- 
dered that  the  outgoing  partner  was  not  released  from 
his  liability  upon  the  cancelled  bond.    But  although, 
as  partners  are  jointly  liable  for  all  debts  due  from  the 
firm,  no  arrangement  between  themselves  can  vary  the 
right  of  the  creditor ;  yet  that  right  maybe  destroyed 
by  his  expressly  consenting  to  accept  of  the  separate 
security  of  on^  partner,  in  discharge  of  and  in  satis- 
faction of  the  joint  debt.     Therefore,  if  a  partner- 
ship debt  is  paid  by  a  bill  of  exchange,  which,  when 
due,  and  after  notice  of  the  dissolution,  is  renewed  by 
the  creditor's  taking  the  separate  bill  of  the  remain- 
ing partner,  the  retiring  partner  is  discharged  (A). 
And  if  the  creditor,  by  his  conduct  in  taking  the 
separate  security  of  one  partner,  induce  the  out- 
going partner  to  allow  the  remaining  partner  to  re- 

(a)  Dfckenaon  v.  Lockyer,  4  Ves.  36.  And  see  Heath  v.  Perdva],  I  P.  Wms. 
683.  (6)  Evans  v,  DrummoDd,  4  Esp.  N.  P.  C.  89.  See  also  Paterson  v.  Zacha- 
riah,  1  Stark,  N.  P.  C.  71* 
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ceive  monies,  which  otherwise  he  would  have  pre- 
sented, it  seems  that  the  joint  liability  is  extin- 
guished {a).  The  liability  of  a  retiring  partner  for 
a  debt  due  from  the  firm  at  the  time  of  his  secession 
may  likewise  be  destroyed,  if  the  creditor  afterwards 
continue  his  dealings  with  the  remainingpartner,  and, 
in  the  course  of  them,  payments  are  made  by  the  latter 
to  the  creditor,  without  appropriation,  equal  to  or 
exceeding  the  amount  of  the  debt  due  at  the  dissolu- 
tion. In  such  a  case,thelaw  o( England ^  borrowingthe 
rule  from  the  civil  law,  declares  that,  in  the  absence 
of  appropriation,  in  the  first  place  by  the  debtor,  or 
by  the  creditor  in  the  second,  the  payment  shall 
be  ascribed  to  that  debt  which  is  the  most  burthen- 
some,  and  if  all  are  equally  burthensome,  to  that 
which  is  the  oldest  in  point  of  time  and  standing  (6). 
Thus,  where  an  individual  kept  a  banking  account 
with  an  army  agent,  who  afterwards,  without  the 
knowledge  of  his  customer,  admitted  a  partner  for  a 
limited  period,  at  the  expiration  of  which  he  retired; 
and  the  account  being  kept  as  between  the  individual 
and  the  army  agent,  the  latter  subsequently  became 
bankrupt ;  it  was  decided  that  payments  made  by 
the  bankrupt  to  his  customer,  after  the  expiration  of 
the  partnership,  not  having  been  appropriated  by 
either  party  at  the  time,  to  the  discharge  of  any  par- 
ticular debt,  the  retiring  partner,  according  to  the 
principle  of  law  regulating  such  payments,  might 


(a)  Reed  v.  White,  5  £sp.  N.  P.  G.  122.  In  Heath  v.  Perdval,  1  P.  Wms. 
682,  where  two  partners  in  a  GoldBmith's  trade,  being  bound  in  a  bond  to  J.  S., 
dinolved  the  partnenhip  and  divided  the  stock,  and  the  obligee  after  the  dissolution 
applied  to  the  partner  continuing  the  businen  for  payment  of  the  bond,  but  subse- 
quently consented  to  let  the  money  remain  on  that  partner's  agreeing  to  pay  an  in- 
creased rate  of  interest,  it  was  held  by  Lord  Macck^ld  that  the  changing  the 
interest  did  not  alter  the  security,  as  &r  as  regarded  the  principal  sum  and  the  interest 
oripnally  reserved,  for  that  the  bond  still  continued  the  bond  of  both,  and  that  the 
retiring  partner,  after  the  lapse  of  a  great  number  of  years,  and  after  the  other  part- 
ner luM  become  bankrupt,  was  liable  upon  the  bond.  In  diis  case  public  notice  had 
been  siven  to  all  the  jomt  creditors,  that  they  were  either  to  receive  their  money,  or 
to  look  upon  the  continuing  partner  as  their  paymaster,  but  the  Court  determined 
that  such  a  notice  being  ret  inter  alios  acta  could  not  be  binding  upon  the  obligee. 

ib)  See  the  elaborate  judgment  of  Sir  W.  Grant^  in  Clayton*8  case,  1  Meriv. 
604«  See  also  Bodenham  v.  Purchas,  !l  B.  and  A.  39.  Simson  v.  Ingham,  2  B. 
and  C.  G5.     Simson  v.  Cooke,  1  Bingh.  452. 
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consider  them  as  having  been  made  in  reduction  of 
the  balance  due  at  the  termination  of  the  partner- 
ship, and  that  he  was  not  accountable  for  any  sums 
received  by  lu's  copartner  on  account  of  his  customer 
after  the  dissolution  (a).  So,  in  a  previous  case  (i), 
where  the  plaintiffs  had  dealt  for  a  length  of  time 
with  two  partners,  not  knowing  that,  during  a  part 
of  the  time,  they  had  a  third  partner,  and  had  fur*' 
nished  them  with  goods  and  received  payments  on 
account  generally ;  and  before  the  time  when  the 
secret  tri-partnership  was  dissolved,  goods  had  been 
furnished^  to  cover  which,  bills  had  been  paid  to  the 
plaintiff  by  the  two  ostensible  partners,  which  were 
dishonoured  after  the  secret  dissolution  of  the  tri- 
partnership,  and  then  other  goods  were  furnished  as 
before ;  yet  as  the  dishonoured  bills  were  afterwards 
delivered  up  by  the  plaintifis  upon  the  receipt 
of  subsequent  good  bills,  which  latter  were  more 
than  sufficient  to  cover  the  debts  of  the  tri-partner- 
ship,  though  not  to  cover,  in  addition,  the  goods  fur*- 
nished  after  the  dissolution  of  it,  it  was  held,  that 
such  delivering  up  of  the  old  dishonoured  bills,  upon 
receipt  of  the  new  good  bills,  was  evidence  of  a 
particular  appropriation  of  such  new  bills,  in  pay- 
ment and  discharge  of  the  old  debt,  of  which  the 
secret  third  partner  might  avail  himself  in  an  action 
on  the  case  for  goods  sold  and  delivered,  brought 
against  him  jointly  with  the  other  two  partners. 

When  the  retiring  partner  leaves  a  sufficiency  in 
the  hands  of  the  remaining  partner  to  discharge  the 
joint  demands,  and  h^s  sufficient  confidence  in  him 
to  trust  to  his  making  the  intended  application  of  it, 
he  generally  takes  care  to  provide  himself  with  an 
express  indemnity  against  any  claims  that  may,  under 
any  contingency,  be  made  upon  him.  Where  this  is 
the  case,  and  in  consequence  of  a  misapplication  of 
the  fund  set  apart  for  the  joint  creditors,  the  retiring 


(a)  Biooke  v.  Endeiby,  4  B.  Moere,  501.  S.  C.  i  Bmd.  and  Bbgh.  70. 
(6)  Newmarch  v.  Clay,  14  East,  240. 
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partner  is  compelled  to  pay  a  demand  upon  the 
partnership  firm,  he  may  in  an  action  against  his  late 
partner,  founded  on  a  breach  of  the  indemnity,  re- 
imburse himself  whatever  sum  he  may  have  paid. 
And  if  there  be  not  an  express  indemnity,  the  law 
will,  in  such  a  case,  imply  a  promise  on  the  part  of  th^ 
remaining  partner  to  save  tne  retiring  partner  harm- 
less, and  in  an  action  by  the  latter  for  money  paid  to 
the  use  of  the  former,  he  may  enforce  repayment  of 
what  he  has  been  compelled  to  disburse.  In  one 
case,  where  a  partner  had  seceded  from  a  partnership 
under  an  express  indemnity  against  any  claims  in 
respect  of  the  partnership,  and  had  afterwards,  by 
the  sentence  or  a  foreign  court,  been  compelled  to 
pay  a  sum  of  money  for  customs  imposed  by  the 
revenue  laws  of  the  country,  the  Court  of  Chancery 
ordered  the  money  to  be  repaid  to  him,  and  would 
not  investigate  the  merits  of  the  original  claim,  on 
the  ground  that  a  foreign  judgment  is  not  examina- 
ble by  an  English  court  {a).  So  where  a  covenant 
had  been  made  by  the  defendant  to  indemnify  the 
plaintiff  from  all  debts  due  from  a  late  partnership 
subsisting  between  the  plaintiff,  the  defendant  and 
a  third  person,  and  from  all  suits  on  account  of  non- 
payment, it  was  determined  that  pVoof  on  the  part 
of  the  plaintiff,  that  proceedings  had  been  instituted 
in  a  foreign  court  against  the  late  partners,  for  the 
recovery  of  a  partnership  debt,  and  that  a  decree 
passed  against  them  for  want  of  an  answer  (^in  con- 
sequence of  which  a  sequestration  issued  against  the 
estate  of  the  plaintiff,  and  he  was  obliged  to  pay  the 
debt),  was  conclusive  evidence,  in  an  action  on  the 
covenant  against  the  defendant,  who  was  a  party  to 
the  foreign  suit,  and  who,  having  notice,  ought  to 
have  appeared  and  made  his  defence ;  and  that  the 
defendant  was  not  at  liberty  to  show,  that  the  pro- 
ceedings were  erroneous  {b).     But  where  on  the 

(a)  QM  V.  Canham,  Lord  Nottingham'i  MS.  2  Swantt.  S25.  S.  C  1  Ca.  in 
Qia*  31 1.  (5)  Tarleton  v.  Tarleton,  4  Man.  and  Sdw.  21.    MoloDy  v.  Gtt|. 

Imoy  2  Campb.  602. 
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dissolution  of  a  partnership  between  A.  and  B.,  A 
covenanted  to  leave  a  sum  of  monev  in  a  banker's 
hands  until  a  stated  period  as  a  security  against 
payment  of  any  demands  which  might  be  made  upon 
nim  in  respect  of  debts  contracted  by  B.  on  the  cre- 
dit of  the  partnership,  which  sum  was  after  the 
stipulated  time  to  be  paid  over  to  B.  subject  to  such 
claims  as  might  have  been  made.  B.  having  com- 
menced an  action  against  A.  on  his  covenant,  assign- 
ing as  a  breach,  that  although  no  demand  had  been 
made  upon  him,  he  had  prevented  B.  from  receiving 
the  money,  the  Court  of  Common  Pleas  held  that 
it  was  not  sufficient  for  A.  in  his  plea  to  allege 
that  a  demand  had  been  made  upon  him  in  re- 
spect of  ^a  debt,  as  being  a  debt  contracted  by  B., 
without  showing  that  the  debt  was  actually  so  con- 
tracted (a). 

The  next  consideration  for  an  outgoing  partner 
upon  a  dissolution  of  the  parnership,  is  to  protect 
himself  against  liability  for  future  debts  to  be  con^ 
tracted  by  the  house.  To  create  a  legal  obligation, 
as  partner,  it  is  not  necessary  in  fact,  or  in  law,  that 
the  partnership  should  be  still  continuing.  The  legal 
obligation  may  arise  from  the  acts  of  the  party  at  one 
time,  and  his  forbearance  at  another  time  (Jb).  If  a 
partner,  on  his  retirement  from  a  partnership,  neglect 
to  notify  its  dissolution  to  the  world,  he  is  guilty  of 
a  delusion,  and  as  he  thereby  induces  strangers  to 
believe  that  the  partnership  is  continuing)  he  must 
abide  by  the  consequences  resulting  solely  from  his 
own  negligent  imprudence  (c).  It  has  therefore  been 
held  that  a  firm  may  be  bound  after  the  dissolution 
of  a  partnership  by  a  contract  made  by  one  partner, 
in  the  name  of  the  firm,  with  a  person  who  contracted 
on  the  faith  of  the  partnership,  and  had  not  notice 


(a)  Want  v.  Reeoe,  1  Bingh.  18.  S.  C.  7  B.  Moofre,  244.  (6)  Per  AUtot^, 

C.  t/.,  Goode  V.  Harruon.  5  B.  and  A.  157«  {c)  VThere  a  paitnenhip  is 

termiDat^  by  the  death  of  one  of  its  members,  it  seems  that  notice  of  that  event  is 
not  necessaiT  to  protect  the  estate  of  die  deceased  from  future  liability.  Vulliamy  v» 
Noble,  3  MeriT.  619.    And  wxpotU 
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of  the  dissolution  (a).  And  the  principle  upon 
which  the  responsibility  of  the  retiring  partner  pro- 
ceeds, being  his  negligent  conduct  in  forbearing  to 
give  notice,  and  the  consequent  ignorance  of  the 
world  of  the  fact  of  a  dissolution  having  taken  place, 
he  will  be  liable  for  the  engagements  of  the  other 
partners,  entered  into  in  the  name  of  the  firm,  even 
with  a  party  whose  dealings  began  subsequently  to 
the  dissolution  of  the  partnership  (b).  it  may  be 
inferred,  from  what  has  been  stated,  that,  to  exempt 
the  outgoing  partner  from  future  liability,  notice 
of  the  dissolution  of  the  partnership  should  be  suf- 
ficiently promulgated  to  the  world.  This  may  be 
done  either  by  an  actual  and  express  notice,  or 
by  one  which  is  constructive  and  implied.  Where 
notice  of  the  dissolution  is  expressly  given  to  all  the 
persons  with  whom  the  ex-partners  had  dealings  in 
partnership  (and  generally  speaking  this  form  of 
notice  is  the  most  advisable  and  proper)  (c),  the  joint 
responsibility  for  subsequent  acts  of  individual  part- 
ners is  terminated.  Notice,  of  a  dissolution  is  in 
legal  import  and  efiect  notice  of  the  want  of  autho- 
rity of  any  single  partner  to  bind  the  firm  by  his 
^separate  act.  The  communication  of  such  a  notice 
operates,  therefore,  as  ia  determination  of  continued 
liability.  Even  where  a  plaintiff  was  privy  to  an 
intention  of  partners  to  dissolve  their  partnership, 
which  was  in  the  course  of  execution,  it  was  held 
that,  in  an  action  founded  upon  a  supposed  subse- 
quent partnership  transaction,  the  plaintiff  must  show 
that  the  intention  was  abandoned  (d).  But  express 
notice  of  a  dissolution  to  be  available  must  be  given 
to  every  person  entitled  to  it,  for  a* communication 
of  the  fact  to  one  may  be  rendered  nugatory  and 

• 

(a)  Godfrey  v.  Turnbull,  1  En>.  N.  P.  C.  371-  Osbom  v.  Harper,  5  Sut» 
225*  Goode  v.  Harrison,  ttwra.  In  Fox  v,  Hanbory,  Cowp.  445,  Lord  Mar^/leld 
said,  ''  If  partners  dissolve  their  partnership,  they  w1k>  deal  with  either,  without  no- 
tice of  such  dissolution,  have  a  ri^t  against  both.*'  (6)  Parkin  v.  Camithenb 
S  £sp.  N.  P.  C.  248.  (c)  Oraham  v.  Hope,  Peake*s  N.  P.  C.  1 54.  Jenkins 
V.  Blizard,  1  Stark.  N.  P.  &  418.  (i)  Paterson  v.  Zachariah,  I  Stark* 
N.P.C.7I. 
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ineffectual  by  a  neglect  to  communicate  it  to  another, 
where  the  rights  of  the  two  arise  out  of  the  same 
transaction.  Therefore,  if  the  plaintiff  in  an  action 
on  a  bill  of  exchange  accepted  by  one  of  several 
partners  in  the  name  of  the  firm  be  an  indorsee,  the 
defendants  setting  np  a  defence  of  want  of  authority 
to  accept,  in  consequence  of  a  dissolution  of  the 
partnership,  must  show  that  the  payee  had  notice  of 
the  resolution  of  the  firm  to  dissolve  the  partnership, 
and  be  no  longer  answerable  for  any  such  bills,  and 
if  that  be  not  done,  it  is  not  sufficient  to  prove  that 
the  indorsee  had  notice,  for  he  is  entitled  to  avail 
himself  of  any  circumstance  which  would  operate  in 
favour  of  the  payee  {a).  Bankers  ought  regularly  to 
give  notice  of  a  change  in  the  firm  by  a  circular 
letter ;  but  such  change  may  also  be  notified  by  an 
alteration  of  the  name  in  the  printed  cheque,  and 
persons  who  have  used  the  new  cheques  cannot  take 
advantage  of  the  want  of  a  more  express  notice  (6). 
What  shall  or  shall  not  be  deemed  a  constructive 
and  implied  notice  is  a  little  perplexed  by  the  caset 
which  have  been  decided  on  the  subject,  but  we  will 
endeavour  to  extract  from  them  the  principles  they 
have  established.  A  notice  of  the  dissolution  of  a 
partnership  is  very  commonly  inserted  intheGazette^ 
but  the  insertion  of  a  notice  therein  is  not  of  itself 
sufficient  to  exempt  a  retiring  partner  from  future 
responsibility.  Such  an  advertisement  announcing 
a  dissolution  is  admissible  as  evidence  of  a  public 
notification  of  the  fact ;  but  such  evidence  is  of  little 
avail,  unless  it  be  shown  that  the  party  entitled  to 
notice  was  in  the  habit  of  reading  the  Gazette  (c). 
It  has  indeed  been  ruled  that  in  respect  of  persons 
who  had  not  any  previous  dealings  with  the  partner^ 
ship,  an  advertisement  in  the  Gazette  would  be  suf- 


(a)  Booth  v.Qcdii,  7  Price,  193.  (5)  Barfbot  r.  Goodall,  3  Cunpb.  147* 

(c)  Godfiev  V.  TumbuU,  1  Egp.  N.  P.  C.  371.  S.  C.  Peake*s  N.  P.  C.  165.  b. 
Leeaon  v.  Holt,  1  Stark.  N.  P.C.  189.  Graham  o.  Hope>  Peake's  N.  P.  G.164 
Gorham  v.  Thompson,  lb.  42.  B«x  v.  Holt,  5  T.  R.  443.  WHHams  v.  Keat^ 
2  Stark.  N.  P.  C.  2290* 
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ficient  presumptive  evidence  to  be  left  to  a  jury  from 
thence  to  infer  notice  of  a  dissolution,  so  as  to  pre-^ 
vent  9uch  persons  from  recovering  against  the  parties 
who  constituted  the  firm  originally,  upon  a  security 
given  by  one  of  the  parties  in  the  name  of  the  firm 
after  such  notice  of  dissolution  (a).  But  an  adver- 
tisement in  a  common  newspaper  is  not  even  ad- 
missible without  proof  that  the  party  took  in  the 
paper  (6) ;  although  if  the  paper  be  proved  to  have 
been  received  by  him  it  will  be  admissible,  notwith- 
standing  the  fact  of  the  dissolution  has  not  appeared 
in  the  Gazette  (c).  Where  the  paper  containing 
the  advertisement  is  proved  to  have  been  read  by  the 
party,  or  is  proved  only  to  have  been  delivered  in  the 
usual  course  at  his  house,  the  jury  may  reasonably 
be  instructed  to  consider,  whether  the  attention  of  a 
tradesman  in  reading  a  newspaper  was  not  likely  to 
be  attracted  by  notices  of  the  dissolution  of  partner- 
ships, to  which  the  attention  of  others  might  not  be 
directed ;  and  it  is  a  question  for  the  jury  to  deter- 
mine,  whether,  under  all  the  circumstances  of  the 
case,  the  party  has  actually  received  notice  of  the 
dissolution  (d).  In  the  case  of  a  dormant  partner 
whose  name  has  never  been  announced,  he  may 
withdraw  from  the  concern  without  making  the  dis- 
solution of  the  partnership  publicly  known ;  for  his 
liability  depends  upon  the  mere  fact  of  partnership, 
and  no  credit  has  been  given  to  him  personally  as  a 
supposed  member  of  the  firm  (e).  But  it  seems,  that, 
if  the  ostensible  partner  state  the  existence  of  the 
partnership  to  a  party  who  deals  with  the  firm,  the 
dormant  partner  is  liable  until  such  party  has  notice 
of  the  dissolution  (y). 

(a)  Godfrey  V.  Tambull,  supra.    See  abo  Newaome  v.  Coles,  3  Camp.  61 7. 

(&)  Leeson  v.  Holt,  1  Stark.  N.  P.  C.  1 86.  And  see  Bojdell  v.  Drummond,  1 1 
East,  144.  D.  (c)  Rooth  o.  Quin,  7  Price,  193.  {d)  Jenkmsv.  BlisBurd, 

1  StariL.  N.  p.  C.  420.  See  also  Hovfl  v.  Browninff,  7  East,  161.  {e)  Evans  v. 
Dmmmond,  4  Esp,  N.  P.  0.  89.    Newmarch  v.  Clay,  14  East,  239- 

(/)  Evans  v.  Drammond,  4  Esp.  N.  P.  C.  89»  It  has  indeed  been  said,  that  if 
the  communication  were  made  aiter  the  actual  dissolution,  the  dormant  partner 
would  remain  liable  until  notice  was  given ;  but  this  point  seems  doubtful,  for,  by 
the  dissolution,  the  power  of  the  ostensible  partner,  to  bind  his  former  co-partner, 
ceased.    Id.  Ibid.  3  Stark,  on  Evid.  1080. 
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After  the  dissolution  of  a  partnership,  to  which 
the  necessary  publicity  is  given,  the  partners  become 
so  disunited  in  interest  that  the  one  cannot  by  any 
contract  or  engagement  implicate  the  credit  of  the 
others.  .  Therefore,  although  the  remaining  partner 
be  entrusted  with  the  settlement  of  the  partnership 
affairs,  he  cannot  indorse  in  the  name  of  the  firm  so 
as  to  bind  the  retiring  partner,  a  security  which 
formed  a  part  of  the  joint  effects  (a).  Nor  can  he 
by  drawing  upon  a  debtor  to  the  firm  in  the  joint 
name,  and  subsequently  negotiating  the  bill,  render  it 
an  available  security  against  the  outgoing  partner  (6). 
Even  if  such  Sk  bill  were  discounted  bond  jide^  and 
the  produce  applied  to  the  liquidation  of  the  part- 
nership debts,  the  discounter  could  not  enforce  any 
claim  against  the  collective  members>of  the  firm,  either 
upon  the  bill,  or  for  money  advanced  to  the  use  of 
the  firm  (c).  It  has,  indeed,  been  supposed  that  the 
outgoing  partner  would  not  be  liable  in  respect  of 
an  indorsement  made,  in  the  name  of  the  partnership 
firm,  during  the  subsistence  of  the  partnership,  if  the 
security  itself  were  not  negotiated  by  the  remaining 
partner  until  after  a  dissolution  (c?).  The  seceding 
partners  are  not  responsible,  where  ample  notice 
of  the  dissolution  has  been  given,  even  although  the 
remaining  partners  continue  the  trade  in  the  name 
of  the  old  firm ;  for  they  are  not  bound,  as  a  measure 
of  precaution  and  for  their  own  protection,  to  apply 
to  a  court  of  equity  for  an  injunction  restraining  the 
remaining  partners  from  using  the  style  of  the  old 
partnership;  it  is  sufficient  to  operate  their  discharge 
that  full  notice  has  been  given  of  their  secession  from 
the  partnership,  and  they  will  not  in  such  case  be 
liable  even  to  a  person  who  was  ignorant  of  the  fact 
of  the  dissolution,  unless  it  appear  that  they  have 
subsequently  interfered  in  the  management  of  the 
business,  or  allowed  their  names  to  be  used,  or  in 

(fl)  Abd  ».  Sutton,  3  Esp.  N.  P.  C  108.  S.  P.  Kflgour  v,  FinlayBon,  1  H.  H. 
155*  (ft)  EiJgoar  v.  FinlayMm,  tupra*  (c)  Id.  Ibid. 

(<l)  Abd  T.  Sutton,  nf/^m. 
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any  way  authorised  the  parties  acting  ia  the  con- 
cern to  make  use  of  their  names  and  credit  (a). 

In  many  instances  of  dissolution  the  remaining 
partner  is»  by  agreement,  exclusively  authorised  to 
arrange  the  joint  afiairs,  and  is  to  receive  the  part- 
nership credits^  as  the  fund  out  of  which  to  dis« 
charge  the  partnership  debts*  Where  this  is  the  case, 
and  notice,  as  well  of  the  dissolution,  as  of  the  private 
arrangement  between  the  partners,  is  given,  a  debtor 
to  the  firm  cannot,  by  colluding  with  the  outgoing 
partner,  obtain  from  him  a  discharge  of  the  debt. 
A  receipt  given  by  the  latter  for  the  debt,  though 
dated  anterior  to  the  dissolution,  will  be  fraudulent 
and  void,  and  will  not  estop  the  remaining  partner 
from  disclosing  the  transaction  and  recovering  pay- 
ment (b).  So,  if  the  remaining  partner  have  the  ex« 
elusive  right  in  equity  to  all  the  debts,  and  a  debtor  is 
conscious  of  that  right,  a  pavment  to  the  outgoing 
partner  will  not  affect  the  claim  of  the  remaining 
partner  (c) ;  but,  without  notice,  such  a  payment 
would  discharge  the  debtor  (rf).  And  where,  on  a 
dissolution,  it  was  agreed  that  the  joint  debts  should 
be  received  by  an  agent  who  was  appointed  by  both 
partners,  to  which  arrangement  a  debtor  acceded, 
but  afterwards  one  of  the  partners  countermanded 
the  authority  given  to  the  agent,  and  personally 
demanded  the  debt  from  the  debtor,  which  he  paid 
and  took  a  receipt  from  such  partner  in  the  name  of 
both  ;  this  was  held  to  be  a  discharge  of  the  debt(e). 

In  investigating  the  rights  and  liabilities  of  a  re- 
tiring partner  we  have  anticipated  those  of  a  remain- 
ing partner,  which  are  precisely  correspondent.  He 
is  individually  invested  with  the  same  power  of  insist- 
ing upon  a  sale  of  the  joint  stock,  and  the  applica- 
tion of  its  produce  in  a  due  and  legal  course  of  ad- 
ministration, but  the  exercise  of  that  power  would 
necessarily  frustrate  the  very  object  he  has  in  con- 

(a)  Newsome  v.  Coles,  2  Canipb.  617.  And  see  WQliams  v  Keats,  2  Staik. 
N.  P.  C.  290.  {h)  Henderton  v.  WQd,  2  Camp.  56 1 .    See  Skaife  v.  Jackson, 

S  B.  and  C.  421.      (r)  Puff  v.  East  India  Company,  15  Vei.  213*      {d)  Id.  Ibid. 

{e)  BriUDW  V.  Tayfer,  2  Stark.  N.  P.  C.  SO. 
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templation  by  continuing  the  trade  on  his  separate 
account.  His  liability  to  discharge  past  debts  is, 
of  course,  in  all  cases,  co-extensive  with  that  of  the 
retiring  partner,  but,  generally  speaking,  he  burdens 
himself  with  the  increased  obligation  of  being  sepa- 
rately responsible.  Such  an  engagement,  if  bottomed 
on  a  valuable  consideration,  will,  in  the  event  of  his 
not  fulfilling  it^  subject  him  to  such  legal  claims  only 
as  may  arise  to  his  copartner  out  of  its  non-observ- 
arice,  because,  as  we  have  seen,  the  compact  of  the 
parties  cannot  countervail  the  rights  of  the  creditors, 
or  enable  them  to  sue  upon  a  covenant  to  which 
they  are  not  parties,  although  it  is  made  for  their 
benefit  ((7).  in  a  late  case(i)  where  by  indenture 
(reciting  that  the  maker  of  the  deed  was  indebted 
in  his  separate  capacity  to  a  banking  house  in  which 
he  was  a  partner)  hereditaments  were  conveyed  in 
trust,  to  pay  such  sums  as  thien  were,  or  should  after- 
wards  be,  owing  to  the  said  firm  by  the  maker  in  His 
separate  capacity ;  and  also  to  pay  the  said  maker's 
just  proportion  or  share  of  such  aebts  as  then  were, 
or  should  afterwards  be^  owing  from  him  jointly  and 
as  a  co-partner  in  the  said  firm ;  and  also  to  pay  the 
several  persons,  mentioned  in  a  schedule  to  the  said 
indenture,  the  several  debts  therein  specified,  and 
due  from  the  maker  rateably  and  in  equal  propor- 
tions J  it  was  determined  that  the  court,  in  the  con- 
struction of  the  deed,  would  lean  in  favour  of  equal 
payment  of  all  debts.  The  partnership  creditors 
will  not  be  permitted,  on  the  one  hand,  to  take  in 
priority  to  the  separate  or  scheduled  creditors,  but 
must  come  in  pari  passu  with  them ;  on  the  other 
hand,  the  words  "just  proportion  ot  share,"  in  the 
clause  of  the  deed  speaking  of  the  debts  due  by  the 
firm  in  which  the  maker  was  a  partner,  must  be  un- 
derstood to  mean,  not  what  was  due  /rom  him  to 
the  partnership,  or  what,  as  between  himself  and  his 
partners,  he  might  be  bound  to  contribute  to  the 

(a)  ExparU  Pedc,  6  Ves.  604.     Ex  parte  Williams,  Buck,  15.    Ex  parU 
Traemao,  Ibid.  471.  (h)  Wadeaon  v,  Richaidson,  1  Ves.  and  Bea.  109. 
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partnership  fund^  but  what,  in  consequence  of  being 
a  partner,  he  may  owe  to  the  partnership  creditors. 
Quoad  them,  his  just  proportion  is  what,  with  re- 
ference to  the  state  of  the  partnership  funds,  and  the 
ability  of  the  other  partners,  he  may  eventually  be 
called  on  to  contribute  to  the  joint  debts,  so  that  all 
those  debts  may  be  paid.  So,  with  respect  to  future 
engagements,  the  liability  of  the  continuing  psurtnet 
to  perform  them  is  similar  to  that  which  the  law 
casts  upon  the  outgoing  partner.  The  latter  may, 
after  a  dissolution,  pledge  the  credit  of  the  pre- 
existing firm,  and  his  act  will  have  a  binding  opera- 
tion upon  the  remaining  partner,  if  the  fact  of  the 
dissolution  have  not  been  duly  and  regularly  notified^ 
To  secure  himself,  therefore,  against  such  a'  possible 
responsibility,  it  is  incumbent  on  the  remaining 
partner  to  apprize  the  world  of  the  retirement  of  his 
copartner  from  the  business.  We  have  already  stated, 
that  where  a  total  destruction  of  the  trade  is  not 
contemplated,  but  one  or  more  of  the  partners  alone 
renounce  it,  it  is  usually  stipulated  between  them 
that  the  joint  stock  shall  become  the  separate  pro- 
perty of  the  remaining  partners ;  and  the  validity  of 
transfers  made  in  pursuance  of  such  stipulations  has 
frequently  been  made  a  point  of  discussion  in  courts 
of  equity.  This  subject  we  have  already  partially 
considered,  and  shall  examine  it  more  at  large  when 
we  inquire  into  the  consequences  resulting  from  a 
dissolution  by  bankruptcy ;  but  the  substance  of  the 
determinations  upon  such  questions  may  here  be 
stated  to  be,  that  where  there  has  been  a  fair  dissolu- 
tion of  partnership,  and  one  partner,  by  agreement, 
retains  the  partnership  effects,  the  transmutation 
is  so  complete,  that  even  joint  property,  remain- 
ing in  specie^  is  considered  as  his  separate  estate  (a), 
if  exclusive  possession  of  the  joint  property  were 
given  to  him  according  to  the  nature  of  the  con- 
tract (A).  '  And  where   the   remaining   partner  of 

(a)  Bx  parte  Ruffin,  6  Ves.  1 19.    Ex  parte  Williams,  1 1  Ves.  3. 
\h)  Ex  parte  Uaziis,  1  Mad.  589. 


278  Th€  Consequences  qfthe 

an  old  firm  agreed^  on  tli«  formation  of  a  new 
partnership,  that  all  securities  for  money,  shares 
of  ships,  and  debts  due  to  him  in  respect  of  the 
old  house,  subject  to  the  debts  and  engagements 
affecting  the  same,  should  become  the  joint  property 
of  the  new  firm,  according  to  the  proportions  oi 
capital  agreed  to  be  brought  in  by  the  new  members, 
yet,  although  the  new  members  advanced  only  part 
of  their  stipulated  ^capitals,  it  was  decided  that  the 
member  oi  the  old  firm  had  not  any  interest  in  the 
securities  which  belonged  to  the  old  house,  except 
as  a  partner  of  the  new  firm  {a).  But  if  in  such 
cases  the  assignment  be  conditional  only,  and^  in 
consequence  of  the  non«performance  of  the  con- 
dition, the  retiring  partner  file  a  bill  in  equity 
against  the  remaining  partner  for  an  account,  alleging 
fraud  in  the  non-ol^ervance  of  the  articles  ofdis- 
solution,  and  praying  an  injunction  and  receiver, 
which  are  ordered,  and  the  remaining  partner  after- 
wards become  a  bankrupt,  the  subject  matter  of  the 
assignment  retains  its  original  character  of  joint 
property  (4).  It  remains  to  be  observed,  that  where 
there  is  not  a  renunciation  by  the  outgoing  partner 
c£  his  right  to  his  propof tion  of  tlie  joint  capital,  his 
co-partner,  if  he  continue  the  trade  afler  a  dissolu- 
tion, and  employ  the  common  capital  in  it,  will  be 
bound  to  account  for  the  profits  which  may  be  de- 
rived (c) ;  although,  if  the  profits  are  made  solely 
by  the  skill  of  the  remaining  partner,  it  is  said  to 
be  the  practice  of  a  court  of  equity  to  allow  him  a 
compensation  commensurate  with  his  exertions  (rf). 
But  where  the  profits  arise  out  of  the  use  of  the 
partnership  stock  mixed  with  the  separate  property 
of  the  remaining  partner,  it  has  been  doubted  whe- 
ther the  outgoing  partner  is  entitled  to  insist  upon 

^  (a)  Young  v.  Keighly,  15  Vet.  658.        {b)  Ex  parte  KowLuidMa,  1  lUse,  416. 
(c)  Brown  v.  Vidler,  dted  15  Vee.  223.    Featbcntonhaugh  v.  FenWiA,  17  Ve* 
298.  {d)  See  the  arguments  in  Orawiduiy  v.  Collins,  15  Ves.  2 18.    See  alao 

Brown  V.  Litton,  1  P.  Wms.  [42. 
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a  participation  (a).  A  court  of  eauity  will  enforce 
an  agreement  madq  upon  the  dissolution  of  a  part- 
nership, that  a  particular  book  used  in  the  trade 
should  become  the  exclusive  property  of  one  of  the 
partners,  and  that  a  copy  of  it  should  be  delivered 
to  the  other  (b). 


SECTION  HI. 

The  Consequences  qfa  Dissolution  hy  Bankruptcy. 

It  is  now  to  be  considered  what  are  the  conse- 
quences resulting  from  the  dissolution  of  a  partner- 
ship when  it  is  occasioned  by  bankruptcy. 

The  questions  which  have  arisen  from  partnership 
bankruptcies  are  extremely  numerous,  and  many  of 
them  excessively  complicated.  We  must  attempt, 
by  classification  and  arrangement,  to  reduce  them 
to  something  Jike  order  and  system.  It  will  then  be 
seen  that  the  great  men,  who,  for  a  century  past, 
have  successively  held  the  great  seal,  and  presided 
over  the  bankrupt  laws,  have  displayed  a  peculiar 
share  of  learning  and  discrimination  in  this  intricate 
and  abstruse  department  of  jurisprudence,  and  have 
given  a  series  of  enlightened,  comprehensive,  and 
consistent  decrees  upon  the  subject,  admirably  cal- 
culated for  the  advancement  of  trade  in  general,  and 
for  the  protection  of  the  rights  of  the  parties  more 
immediately  interested. 

All  the  partners  in  a  firm  may  become  bankrupt 
together ;  or  one  only  may  become  bankrupt,  while 
the  others  remain  solvent.  The  first  is  the  most 
simple  case,  and  we  will  therefore  begin  by  con- 
sidering it. 

(a)  Per  LordEldoH,  15  Ves.  229.'    (bj  Lingeii  v.  Sunpson,  1  Sim.  «nd  Stu,0OO. 
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To  sustain  a  joint  commission,  it  is  necessary  there 
should  have  been  a  joint  trading ;  but  if  the  trading 
continue,  it  matters  not  that  the  partnership  has  been 
dissolved.  Thus,  a  commission  of  bankruptcy  has 
been  sustained  against  a  partnership  on  a. debt  con- 
tracted many  years  after  a  dissolution,  the  sale  of 
partnership  goods  having  been  continued  (a).  The 
enumeration  of  every  trade,  which  is  sufficient  to 
bring  a  man  or  a  body  of  men  within  the  operation 
of  the  bankrupt  laws,  would  not  only  be  too  tedious, 
but  would  be  foreign  to  our  purpose.  They  will 
be  found  collected  and  arranged  in  the  various  ex- 
cellent treatises  on  the  bankrupt  laws  (&)•  On  this 
branch  of  the  subject,  we  will  merely  notice  a  re- 
cent decision  (c),  in  which  an  acknowledgment  by 
a  person  that  he  was  in  partnership  with  another  as 
a  trader,  who  afterwards  was  declared  a  bankrupt, 
was  held  sufficient  to  constitute  a  trading,  although 
no  acts  of  buying  or  selling  were  proved  to  have 
taken  place  during  the  partnership. 

A  second  ingredient  requisite  to  the  support  of  a 
joint  commission  is,  that  each  of  the  partners  should 
have  committed  an  act  of  bankruptcy  (rf).  And  for- 
merly, if  a  commission  bad  been  taken  out  against 
three  partners,  and  two  of  them  only  had  committed 
acts  of  bankruptcy,  the  commission  was  void  to  all 
purposes :  for  if  all  the  parties  named  in  it  h^d  not 
been  found  bankrupts,  it  could  not  have,  been  sus- 
tained against  any  (e).  In  this  respect,  however, 
the  law  is  altered  by  a  recent  act  of  parliament  {f)^ 
which  empowers  the  Lord  Chancellor  to  supersede  a 
commission  of  bankruptcy  as  to  one  or  more  of  the 
partners  without  prejudice  to  its  validity  against  the 
restt    To  sustain  a  commission  against  all  the  mem- 

(a)  Tuleton  v.  Backhouse,  dted  2  Swanst.  571.    See  19  Ves.  4G4. 
{b)  See  Cook*8  B.  L.  (7th  ed.)  43.    Whitm.  B.  L.  (2d  ed.)  7.   1  Mont.  B.  L. 
(2d  ed.)  4.   And  see  the  0  Geo.  4.  c  16.  a.  2. 

(c)  Parker  v.  Barker,  3  B.  Moore,  236.  S.  C.  1  Brod.  and  Bingh.  9.    Sttt  te^ 
JRpmley  v.  King,  1  Ryan  and  Mood.  228. 

(d)  Beasly  v.  Beasly,  1  Atk.  97.    Allan  v.  Hartley,  Cooke's  B.  L.  7. 
{e)  I^  n^id.  f/;  6  Geo.  4. «;.  16.  s.  16, 
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bers  of  a  firm,  the  acts  of  bankruptcy  must  be.  com- 
mitted, either   during  the  trading,  or  subsequent 
thereto,  and  during  the  existence  of  a  debt  con- 
tracted when  in  trade  {a).    What  are  the  acts  which 
the  legislature  has  declared  to  be  conclusive  evi- 
dence of  the  bankruptcy  of  traders  it  will  be  incon- 
sistent with  our  object  to  detail ;  we  will  therefore 
content  ourselves  with  referring  to  the  several  di- 
gests on  the  subject,  in  which  those  acts  are  enu- 
merated, and  the  numerous  decisions  of  the  courts 
upon  them  are  noticed  (6).     There  are,  however, 
a  few  cases  in  which  the  validity  of  joint  commis- 
sions has  been  disputed,  on  the  ground  of  there  not 
being  any  joint  act  of  bankruptcy  to  support  them, 
and  to  these  we  will  briefly  advert.     Where  there 
were  two  partners  in  a  concern  at  Manchester  and 
in  London^  under  different  names,  and  one  partner 
resided  at  each   place,  and  the  London  partner, 
being  upon  a  visit  for  a  few  days  at  Manchester^ 
occasionally  attended  the  counting-house  there,  and 
both  partners,  afraid  of  an  arrest,  left  the  house  of 
business  privately,  carrying  the  books  of  account 
with  them,  it  was  ruled  to  be  an  act  of  bankruptcy 
in  both  (c).     And  where  two  traders,  in  partner- 
ship, left  their  shop,  and  told  their  shopman  that 
they  did  so  for  the  purpose  of  endeavouring  to.  get 
some  bills  of  exchange  discounted,  and  directed  him 
to  say  that  they  were  not  in  the  way,  or  to  make 
some  excuse  for  them,  in  case  a  creditor  should  .call, 
and  a  creditor  having  called  on  that  and  the  follow- 
ing day  when  they  were  both  at  home,  and  desired 
to  see  either  the  one  or  the  other  of  them,  the  shop- 
man, without  further  authority,   denied   them,  to 
which  they,  being  afterwards  informed  of  it,  did 
not  object,  it  was  held  that  the  jury  were  warranted 
in  concluding  that  they  absented  themselves  from 

(a)  Ex  parte  Btanfatd,  16  Ves.  449.    Ex  parU  Dewdney,  IbicL  495. 
(5)  Ca  B.  L.  72.  Whitm.  B.  L..18.  1  Mont  B.  L.S1.    SeealsoS  Geo.  4.  c- 16. 
«•  3,  4,  5,  6,  and  8. 

(0  Spencer  v.  Billing,  S'Campb.  312. 
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their  shop  with  an  intent  to  delay  their  creditors  (a). 
So,  a  conveyance  by  a  firm  or  all  their  stock  in 
trade,  debts,  and  effects,  for  the  benefit  of  all  their 
creditors,  but  without  the  concurrence  of  every  cre- 
ditor both  joint  and  separate,  is  an  act  of  bank- 
ruptcy (Jb).  But  a  conveyance  executed  by  one  only 
of  three  partners,  with  intent  that  it  shall  not  be 
effective  unless  executed  by  all  of  them,  is  not,  as 
it  seems,  an  act  of  bankruptcy  (c).  And  where  one 
of  three  bankers,  who  wa3  the  only  residing  partner 
at  the  place  where  the  business  was  carried  on,  and 
who  alone  transacted  the  business,  .absented  himself 
from  the  banking-house,  shut  it  up,  and  stopt  pay- 
ment^ it  was  determined  that  this  was  not  evidence 
of  a  joint  act  of  bankruptcy  committed  by  all  the 
three  (rf) ;  and  there  is  not  wanting  the  authority  of 
Lord  Eldon  to  show  that  such  an  absenting  by  one 
partner  does  not  constitute  an  act  of  bankruptcy 
by  each  of  those  who  may  be  united  with  him  in 
partnership  (e)«  So,  if  one  of  two  partners  go 
abroad  for  the  purpose  of  transacting  his  business, 
but  not  with  the  intent  of  avoiding  his  creditors, 
and,  in  consequence  of  the  other  partner  having  con- 
tracted a  debt  in  the  partnership  name  and  com- 
mitted an  act  of  bankruptcy,  the  clerk  of  the  firm 
;oes  to  the  partner  abroad,  and  communicates  to 
dm  the  insolvent  state  of  the  house,  upon  which 
he  expresses  his  determination  not  to  return,  this  is 
not  a  sufficient  act  of  bankruptcy  to  support  a  joint 
commission  if  J.  A  joint  act  of  bankruptcy  con- 
certed between  three  partners  and  an  attorney,  who 
acted  both  as  their  agent,  and  as  the  agent  of  the 
petitioning  creditor,  is  not  sufficient  to  sustain   a 

(a\  Capper  v.  Desanges,  3  B.  Moore,  4.  S.  C.  8  Taunt.  671.  See  Ex  partf 
Gardner,  1  Ves.  and  Bea.  77. 

{I)  Eckhardt  v.  Wilson,  8  T.  R.  140.  See  the  cases  of  Bcney  v.  Davison, 
4  B.  Moore,  126.  and  Bemey  v.  Vyner,  Ibid.  322. 

(c)  Dutton  V.  Morrison,  17  Ves*  SOO. 

\d)  Millsv.  Bennett,  2  MaoL  and  Sdw.  656. 

{e)  Ex  parte  Mavor,  19  Ves.  543. 

(f)  Ex  parte  Mutree,  5  Ves.  576.    See  Wuner  v.  Barber,  Holt's  N.  P>  C.  175. 
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comtnission  on  the  petition  of  the  latter,  although  he 
was  not  actually  privy  to  the  preconcert  (a). 

With  respect  to  the  petitioning  creditor's  debt,  the 
amount  of  it,  its  nature,  and  the  time  when  it  should 
have  been  contracted  to  sustain  a  joint  commission, 
differ  in  no  respect  from  those  requisites  which  the 
law  has  imposed,  to  give  it  validity  in  the  ca^e  of  a 
separate  commission.  It  will  therefore  be  sufficient 
to  observe  that  it  must  be  a  joint  debt  due  from  or 
payable  by  (6)  all  the  partners,  since  none  other  can 
be  made  the  foundation  -oi  an  application  for  a  com- 
mission against  the  members  of  a  firm  collectively. 
It  must  also  have  been  contracted  before  any  of  the 
acts  of  bankruptcy  which  are  to  support  the  com- 
mission were  committed.  Therefore,  where  an  at- 
torney, after  an  act  of  bankruptcy  committed  by  one 
partner,  but  in  consequence  of  a  previous  retainer, 
had  a  sum  due  to  him  from  the  firm,  it  was  held 
that  the  debt  did  not  constitute  a  good  petitioning 
creditor's  debt  to  support  a  joint  commission  (c). 

Where  there  is  or  has  been  a  joint  trading,  acts  of 
bankruptcy  have  been  severally  committed  by  each 
member  of  a  firm,  and  a  legal  petitioning  creditor's 
debt  to  the  requisite  amount  is  due  from  them,  a 
joint  commission  of  bankruptcy  may  be  effectually 
sustained.  But  in  such  a  commission,  before  the 
late  statute,  all  the  ostensible  partners  must  have 
been  included;  for  a  commission  being,  to  some 
purposes,  considered  as  in  the  nature  of  an  action 
at  law,  it  was  held  that  a  joint  commission  against 
two  of  several  partners  could  not  be  stfpported  (eT). 
If  one  partner  had  been  an  ini^nt,  and  tlierefore 
strictly  not  an  object  of  the  bankrupt  laws  (e),  or  if 

\a)  Prosserv.  Smith,  Holfs  N.  P.  C.  442.    Soe  also  Ex  parU  Staff,  Biu^  44a 
(*)  «  Oeo.  4.  c  16. 8.  15.  {c)  Ex  parte  Mfllcr,  Buok,  283.    By  a  late 

act  of  parliament  it  is  pnmded  ihat,  if,  after  a^udicatioa,  the  debt  of  the  peutaonxng 
creditor  be  found  insufficient,  the  Lord  Chanodlor  may,  upon  the  applicadon  of  a 
creditor  who  has  proved  a  suiHcient  debt,  imd  whose  dd)t  has  heen  incurred  not  an- 
terior to  that  of  the  petitioning  creditor,  order  the  conuniasion  to  be  proceeded  in,  and 
it  shall  by  such  order  be  deemed  talid.     See  6  Geo.  4.  c.  16.  s.  18.  {i)  AOen 

r.  Downea,  Willes'  Rep.  in  not.  474.  Stieatiield  r.  Halliday,  S  T.  K.  779. 
(e)  Ex  parte  Henderson,  4  Vcs.  163.  Ex  parte  Barwis,  6  Vcs.  601.  Rex  v,  Cdc, 
1  Ld,  Rayni.  444.    But  see  Ex  par u  Watson,  16  Ves.  265. 
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one  had  laboured  under  the  influence  of  that  dread- 
ful visitation^  lunacy  {a\  or  had  been  an  uncerti- 
ficated bankrupt  (6),  there  could  not  be  a  joint  com- 
mission against  the  others ;  separate  commissions 
must  have  been  taken  out  against  each  individually. 
This  however  is  remedied  by  a  recent  enactment  (c), 
which  declares  "  that  any  creditor  or  creditors  whose 
debt  or  debts  is  or  are  sufficient  to  entitle  him  or 
them  to  petition  for  a  commission  against  all  the 
partners  of  any  firm,  may  petition  for  a  commission 
against  one  or  more  partners  of  such  firm;  and  every 
commission  issued  upon  such  petition  shall  be  vaUdf, 
although  it  does  not  include  all  the  partners  of  the 
firm."  Before  this  statute  it  was  not  necessary 
to  have  included  a  dormant  or  secret  partner  in  a 
commission  against  the  ostensible  partners  (d) ;  al- 
though, where  there  was  a  partner  abroad,  and  from 
the  title  of  the  firm,  as  if  it  had  the  word  '*  com- 
pany'^ subioined,  it  was  doubtful  whether  it  con- 
sisted solely  of  the  partners  in  England^  it  would 
not  have  been  prudent,  without  inquiry,  to  have 
issued  a  commission  against  the  latter  only  (e). 
Doubts,  indeed,  have  been  entertained,  whether  a 
joint  commission  can  be  supported  against  the  osten- 
sible members  of  a  firm,  and  a  dormant  partner  whose 
interest  is  confined  to  a  share  of  the  profits  (y*) ;  but 
probably,  as  a  joint  creditor  has  an  election  to  con- 
sider  a  dormant  partner  his  debtor,  and  as  there  is 
scarcely  a  partnership  in  which  the  members  of  it 
are  not  entitled  in  different  interests,  a  commission 
including  him  would  be  upheld  on  the  ground  that 
the  joint  property  must  be  considered,  as  regards  its 


(a)  Ex  parte  Layton,  6  Ves.  440.  (h)  Ex  parte  Martin,  15  Vcb.  1 14. 

Ex  parte  Bold,  Co.  B.  L.  12.  In  a  cane  where  an  uncertificated  bankrupt  entend 
into  partnership  with  another  person,  and  a  joint  comminion  issued  against  them. 
Sir  WUliam  Grant  held,  that  the  creditors  of  the  partnership  had  no  equity  against 
the  assignees  under  the  first  commiasbn  for  an  account  and  application  to  their  debts 
of  the  property  used  or  acquired  in  that  partnership.  Everett  v.  Backhouse  10  Ves. 
94.    And  see  ExparU  Storks,  2  Rose,  179.  S.  C.  3  Ves.  and  Bea.  105. 

(c)  6*  GjBO.  4.  c.  16.  s.  16.  (d)  Ex  parte  Benfidd,  5  Ves.  424. 

(e)  Ex  parte,  Layton,  6  Ves.  438.  (/)  Ex  parte  Hamper,  17  Vet.  404. 

Bee  also  Ex  parte  Matthews,  3  Ves.  and  Bea.  126. 
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distribution  under  the  bankrupt  laws,  the  promis- 
cuous joint  property  of  them  all  (ja). 

Formerly,  where  there  were  several  partnerd^  it 
used  to  be  the  practice  to  take  out  separate  commis- 
sions against  each  partner,  as  well  as  a  joint  com- 
mission against  all  of  them  (b).  This  arose,  proba- 
bly, from  the  difficulty  which  commissioners  found, 
where  only  a  single  commission  was  taken  out,  of 
marshalling  the  joint  and  separate  estates  between 
the  respective  classes  of  creditors,  the  statute  having 
given  no  direction  for  that  purpose ;  but  that  prac- 
tice was  discountenanced,  it  having  been  the  com- 
mon course  of  the  court,  upon  petition,  to  make 
an  order  for  the  separate  creditors  to  come  in  and 
prove  their  debts  under  the  joint  commission  ;  and 
that  the  assignees  should  keep  distinct  accounts  of 
the  respective  estates  (c).  And  now  by  a  general 
order  (rf)  made  by  Lord  Rosslyn,  vhere  there  is  a 
joint  commission  issued,  the  commissioners  are  to 
cause  distinct  accounts  to  be  kept  of  the  joint  and 
separate  estates,  and  any  separate  debts  due  from 
individual  partners,  (or  where  there  are  inferior 
partnerships,  consisting  of  some  of  the  bankrupts, 
debts  due  from  such  partnerships  (e),)  are  to  be 
proved  under  the  joint  cpmmission ;  the  respective 
estates  to  be  applicable  in  the  first  instance  to  the 
payment  of  their  respective  debts. 

According  to  the  present  practice,  a  joint  commis- 
sion against  all  or  two  or  more  of  the  partners,  or 
separate  commissions  against  each  of  them,  may  be 
supported ;  but  it  seems  that  a  joint  commission 
against  all  and  a  separate  commission  against  any  of 
the  partners  cannot  legally  subsist  at  the  same  time, 
if  the  commission  which  is  prior  in  point  of  exist- 
ence was  acted  upon  and  in  legal  operation  (y), 

(a)  Ex  parte  Hodgkinion,  19  Ves.  894.    Ex  parte  Noifdk,  Ibid.  455.    Ex 
parte  Watson,  Ibid.  459.  Ex  parte  Hunter,  3  Rose,  382.  (h)  In  re  Simpsons, 

I  Atk.  137.  (c)  Co.  B.  L.  9.  (d)  8th  March,  1794.  2  Co.  B.  li.  884. 

See  also  Twias  o.  Maisey,  1  Atk.  67.  .  In  re  Powel,  Dayies,  373.  (e)  Ex 

parU  WortiuDgton,  3  Madd.  26.  (/)  Warner  v.  Barber,  2  B.  Moore,  71. 

S.  a  8  Taunt  176.    Ex  parte  BuUen,  1  K<rae,  136. 
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because,  by  the  assignment  under  it,  all  the  interest 
and  effects  of  the  bankrupts  or  bankrupt  will  vest  in 
their  or  his  assignees*  At  law,  therefore,  if  a  joint 
commission  be  first  issued,  and  be  proceeded  in,  a 
subsequent  separate  commission  is  invalid ;  and  if 
a  separate  commission,  which  has  been  opened 
and  is  in  operation,  subsist,  a  joint  one,  afterwards 
sealed,  cannot  as  a  matter  of  course  be  prose- 
cuted (a).  There  is  indeed  a  case  apparently  mili- 
tating against  this  principle,  in  which,  after  and 
during  the  existence  of  two  separate  commissions, 
which  had  issued  against  two  of  three  members  of  a 
firm,  a  joint  commission  was  taken  out  against  the 
whole  firm ;  and  although  the  question  as  to  the 
validity  of  the  joint  commission  was  not  ultimately 
decided  by  the  court,  yet  the  late  Lord  Chief  Baron 
Thompson  intimated  his  opinion  that  it  was  valid 
until  actually  superseded  (Ji).  By  a  modern  act  of 
parliament  (c)  it  is  provided,  **  that  if  after  a  com- 
mission issued  against  two  or  more  members  of 
a  firm,  any  other  commission  or  commissions  shall 
be  issued  against  any  other  member  or  members  of 
such  firm,  such  other  commission  or  commissions 
shall  be  directed  to  the  commissioners  to  whom  the 
first  commission  was  directed  ;  and  immediately 
after  the  adjudication  under  such  other  commission 
or  commissions,  the  commissioners  shall  convey  and 
assign  all  the  estate,  real  and  personal,  of  such  bank- 
rupt or  bankrupts,  to  the  assignees  chosen  in  the 
first  commission,  and  after  such  conveyance  all 
,  separate  proceedings  under  such  other  commission 
or  commissions  shall  be  stayed,  and  such  commission 
or  commissions  shall,  without  affecting  the  validity 
of  the  first  commission,  be  annexed  to  and  form  part 
of  the  same  :  provided  that  the  Lord  Chancellor  may 
direct  that  such  other  commission  or  commissions 
be  issued  to  any  other  commissioners,  or  that  such 

(a)  Ex  parte  Munton,  1  Ves.  and  Beft.  64.    Ex  parte  Rawaon,  Ibid.  163.    Ex 
parte  Ciev,  16  Ves.  236.    Warner  v.  Barber,  tupra,  (h)  Butts  v.  BUke, 

4  Price  241.  S.  0.  2  Rose»  171.  n.  (r)  6  Geo.  4.  c.  16.  s.  17. 
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other  commission  or  commissions  shall  proceed  either 
separately  or  in  conjunction  with  the  first  commis-* 
sion."  Where  a  joint  commission  has  issued  against 
two  partners  in  this  country^  it  forms  no  ground 
for  superseding  it,  that  there  is  a  prior  separate 
commission  in  Ireland^  in  prosecution  against  one 
of  them  (a).  And  although  a  second  commission, 
where  there  is  a  former  one  in  operation  against  the 
same  parties,  is  strictly  and  legally  speaking  void, 
yet  where  the  convenience  of  administering  a  part- 
nership fund  requires  it,  and  it  can  be  done  without 
prejudice  to  transactions  which  have  taken  place 
under  the  first  commission,  the  Lord  Chancellor  will 
so  dispose  of  a  prior  separate  commission,  either  by 
superseding  or  removing  it,  as  to  prevent  its  being 
an  impediment  to  the  prosecution  or  validity  of  a 
subsequent  joint  commission  (hi).  It  therefore  fre- 
quently occurs,  that  a  joint  commission  is  taken  out 
and  is  sustained  after  the  parties,  against  whom  it  is 
directed,  have  been  declared  bankrupts  under  sepa- 
rate commissions ;  by  which  means  not  only  is  great 
expense  saved,  but  the  joint  efiects  are  distributed 
to  better  advantage  (c).  And  if  it  can  be  made 
appear  that  the  bankrupts'  estate  will  be  benefited 
by  prosecuting  the  joint  commission,  and  conse- 
quently that  the  better  administration  of  justice  re- 
quires it  to  be  upheld,  the  Lord  Chancellor^  where  no 
injustice  can  ensue,  will  supersede  the  prior  separate 
commissions  [d)  ;  and  by  so  doing,  he  imparts  legal 
validity  to  the  subsequent  joint  one  (e).  In  a  late 
case  in  which  a  separate  commission  issued  against 
one  of  three  partners,  and  afterwards  a  commission 
was  sued  out  against  two  of  the  firm,  the  first,  as 
being  the  least  extensive  commission,  was  super- 


(a)  ExptkrU  CridlAnd,  3  Ves.  and  Bea.  94.  S.  C.  3  Rose,  164.  {I)  Ex 

ftarUVLKwwm^  1  Ves.  and  Bea.  163.  S.  C.  1  Roce»  423.  Ex  parte  Pachdor,  a  Rose, 
26.    In  re  Colbeck,  Buck,  &2. 

(c)  Ex  parte  HardcasUe,  I  Coi^  397.  S.  C  Co.  B.  L.  11. 

let)  Ex  parte  Munton,  1  Vcs.  and  Boi.  63.  S.  C  I  Rom,  433.  Ex  parte  Pachdor, 
tuprti.    Ex  parte  Crew,  16  Vei.  23?. 

{e)  Per  Richardt^  j9..  Butts  v.  Bilke,  4  Price,  247. 
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seded  (a).  So  where  there  are  inferior  partnerships 
between  some  of  the  partners  and  different  commis- 
sions, the  court  will,  in  general,  support  that  commis- 
sion which  includes  all  the  partners,  and  supersede  the 
others  (b).  And  it  is  not  a  sufficient  reason  against 
superseding  the  separate  commission,  that  a  separate 
creditor  to  a  large  amount  will  be  thereby  divested 
of  his  right  of  voting  in  the  choice  of  assignees  (c). 
And,  notwithstanding  a  prosecution  is  instituted 
against  the  bankrupt  for  not  surrendering  under  the 
separate  commission,  it  will  be  superseded  to  make 
way  for  a  more  extensive  commission,  if  the  omission 
to  surrender  were  from  a  mistake  as  to  the  legality 
of  the  commission,  and  without  any  fraudulent  in- 
tent ((/)•  But  if  a  bankrupt  is  exposed  to  a  prose- 
cution for  felony  in  not  surrendering  to  a  separate 
commission,  and  no  circumstances  of  extenuation 
appear,  that  commission  will  not  be  superseded  solely 
for  the  convenience  of  a  joint  one.  (e).  And  a 
separate  commission  will  not  be  superseded  at  the 
instance  of  the  creditors  under  a  joint  commission, 
if  there  be  not  any  joint  effects  (y),  or  if  it  be  appa* 
rent  that  the  joint  commission  cannot  be  sustained  (g). 
Nor,  as  it  seems,  will  it  be  superseded  until  the 
adjudication  of  bankruptcy  under  the  joint  commis- 
sion (A).  And  where  a  strong  objection  exists  to  the 
interference  of  the  court,  and  circumstances  render 
the  superseding  the  legal  commission  inexpedient, 
as  if  the  certificate  of  the  bankrupt  under  the  sepa- 
rate commission  would  be  thereby  destroyed,  or  ssdes 
have  taken  place  under  it,  which  consequently  ought 
to  be  protected,  the  court,  to  give  effect  to  the  certi- 
ficate in  the  one  case  (i),  or  to  the  sales  in  the  other, 
will,  instead  of  granting  a  Supersedeas^  direct  the 


(a)  Ex  parte  Smith,  1  Olyn  and  James,  256.  (ft)  Sx  parte  Bonbonus, 

8  Vcs.  h40.    Ex  parte  Rawson,  1  Ves.  and  Bea.  16a  S.  C.  1  Rose,  423. 

(c)  ExparU  Pachdor,  2  Roie,  26.  (J)  Ex  parte  Lavender,  18  Ves.  18  S.  C. 
1  Rose,  55.  (e)Ex parte  Udberts,  2  Rose,  378.  (/)  ExparU  Row. 

landaon,  1  Rase,  89.    Ei  parte  Wheeler,  Buck,  26.  (g)  Ex  parte  Roberts, 

1  Mad.  72.  {h)  Ex  parte  Qtadntr.Wea.  sad  Bau  74.  (i)  See 

Ex  parte  henxerhnd,  1  Atk.  145. 
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commission  and  the  proceedings  (which,  being  a 
species  of  record  in  bankruptcy,  gives  the  court  that 
authority  (a)  )  to  be  brought  into  the  bankrupt  office, 
there  to  be  impounded,  and  not  to  be  produced  with- 
out the  order  of  the  Chancellor  (hi).  When  the  se- 
parate or  joint  commission  is  superseded,  the  Lord 
Chancellor  will  make  such  equitable  arrangements  as 
the  circumstances  of  the  case  may  require,  (c)  ;  and 
will  direct  the  proofs,  taken  under  the  superseded 
commission,  though  it  has  become  a  nullity,  to  be 
transferred  to,  and  to  be  received  under  the  com- 
mission, which  is  permitted  to  stand  (d)..  And 
where  the  rights  of  the  parties  evidently  require  the 
interposition  of  a  court  of  law,  and  such  a  court  has 
the  power  of  affording  relief,  it  will,  in  case  of  the 
existence  of  two  commissions,  exercise  even  an 
equitable  jurisdiction.  Thus  where  a  separate  com- 
mission issued  against  A.  and  a  joint  commission 
against  A.  and  B.,  and  the  assignees  under  the 
separate  commission  obtained  a  verdict  against  C. ; 
the  court  ordered  the  money  to  be  paid  into  court 
until  a  petition  pending  before  the  Lord  Chancellor 
to  supersede  the  separate  commission,  was  de- 
cided (e).  If  the  commission  that  first  issued  is 
superseded,  the  petitioning  creditor  is  entitled  to  his 
costs,  unless  it  was  taken  out  against  good  faith  ; 
and  it  is  not  sufficient  to  deprive  him  of  his  right  to 
costs,  that  he  had  notice  of  a  docket  having  been 
struck  against  all  the  members  of  the  firm  (J*).  But 
he  will  not  be  compelled  to  attend  before  the  com- 
missioners for  the  purpose  of  proving  the  act  of 
bankruptcy  under  the  subsequent  joint  commission, 
because  he  ought  not  to  be  constrained  to  be  a  wit- 

(a)  Ex  parte  SIiaw,  I  Olyn  and  Junes,  125. 

(6)  Ex  parte  Tobm,  1  Ves.  and  Bea.  308.  Ex  parte  Rowlandson,  1  Rose,  416. 
Ex  parte  Rawson,  1  Vet.  and  Bea.  160.  S.  C.  I  Roae,  42S.  Ex  parte  Hamper, 
17  Ves.  413.    Ex  parte  ThompsoD,  1  Rose,  28ft. 

(c)  Ex  parte  Rawson,  1  Vet.  and  Bea.  100.    S.  C  1  Rose,  423. 

{d)  Ex  parte  Upham,  17  Ves.  212.  Ex  parte  Tobiii,  1  Ves.  and  Bea.  380* 
Ex  parte  Rawtoo,  eupra, 

(e)  HodgkinsoD  v.  Tnvera,  1  B.  and  C.  2ft7. 

(/)  Ex  parte  Brown,  1  Ves.  and  Bea.  6a  S.  C.  1  Roee^  433. 
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nees  to  destroy  his  own  proceedings  (ja)  ;  and  he  is 
not  bound  to  supersede  his  commission^  because  a 
joint  commission  has  issued  (jb).  When  a  joint  com* 
mission  is  regularly  sued  out  against  two  or  more 
partners,  it  does  not  abate  by  the  death  of  one  of 
them,  after  the  bankruptcy  has  been  found.  But  if 
one  of  the  firm  be  dead  at  the  time  of  issuing  the 
commission,  it  seems  that  it  is  absolutely  void  (c). 

The  legislature,  considering  that  bankrupts  have 
been  guilty  of  a  fraud,  and,  consequently,  that  they 
are  improper  persons  to  be  trusted  any  longer  with 
the  management  of  their  own  estate,  has  appointed 
other  persons  in  their  place,  to  whom,  for  the  secu- 
rity of  the  creditors,  the  commissioners  are  to  assign 
their  effects.  We  will,  therefore,  now  consider  the 
effect  of  an  assignment  under  a  joint  commission, 
and  what  property,  by  virtue  thereof,  vests  in  the 
assignees.  Mr.  Justice  Blackstone^  in  his  Commen- 
taries {d)f  says,  that  the  whole  of  the  property  which 
the  bankrupt  had  in  himself  at  the  time  he  com- 
mitted the  first  act  of  bankruptcy,  or  that  has  vested 
in  him  since,  before  his  debts  are  satisfied  or  agreed 
for,  pass  by  the  assignment.  And  in  an  early  case  (e) 
we  find  it  laid  down  by  Lord  Chancellor  Kingy  that 
the  assignment  made  by  the  commissioners  under  a 
joint  commission,  passes,  as  well  the  separate  as  the 
joint  estate  of  the  bankrupt  partners.  Therefore, 
after  such  assignment,  no  property  of  any  kind  re- 
mains in  the  bankrupts ;  and  nothing  can  be  taken 
by  the  assignees  under  a  separate  commission  sub- 
sequently sued  out  against  any  one  of  them.  It  has 
also  been  said,  that,  notwithstanding  the  property  in 
a  partnership  be  in  one  or  more  members  of  the 
firm  solely,  with  an  interest  in  the  profits  merely  in 
the  others,  in  bankruptcy  such  property  passes  as 

(a)  Ex  parte  Stone,  1  Olyn  and  James,  7. 

(6)  Ex  parte  Brown,  tupra.    See  also  Ex  parte  Gardner,  1  Vet.  and  Bea.  74. 

(c)  Beasly  v.  Beasly,  1  Atk.  97.  Warrington  v.  Norton,  Forr.  U4.  I  Vcm. 
1 54.  See  alao  Ex  parU  Smith,  5  Ves.  296.  Ex  parte  Beale,  1  Vet.  and  Bea.  S9. 
6  Geo.  4.  c.  16.  6.  26.  (d)  2  VoL  p.  485.  {e)  Ex  pmrte  Cook,  9 

P.  Wms.  500.  See  also  £x  parte  Baudier,  1  Atk.  98,  Hague  v.  BoUeston,  4 
Barr.  2174.  Bolton  v,  Fdllet,  1  Boa.  aad  PuL  647. 
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joint  property,  and  is  administered  with  regard  to 
the  joint  creditors,  as  the  promiscuous  joint  pro- 
perty of  the  whole  firrti  (a). 

It  is  often  of  the  utmost  importance  to  determine 
what  is  to  be  deemed  joint  and  what  separate  pro- 
perty, since  it  not  unfrequently  happens,  that  the 
separate  estate  is  more  than  sufficient  to  satisfy  all 
the  primary  demands  upon  it,  while  the  joint  estate 
amounts  scarcely  to  any  thing,  or  vice  versa.  What 
is  to  be  considered  joint  property  at  the  termination 
of  a  partnership,  we  have  already  had  occasion  to 
observe  (A) ;  and,  indeed,  little  difficulty  occurs  with 
respect  to  the  nature  of  the  property,  where  the 
partnership  has  continued  down  to  the  time  of  the 
bankruptcy,  and  the  bankrupts  are  not  at  that  time, 
and  have  not  been  before,  connected  with  any  other 
firm  :  but  it  sometimes  happens  that  a  dissolution  or 
a  change  has  taken  place  in  the  members  of  the  part- 
nership ;  or  that  there  are  subordinate  and  distinct 
partnerships  between  certain  of  the  members  of  the 
principal  one.  To  adjust  the  clashing  interests  and 
claims  of  solvent  partners,  and  of  different  classes  of 
creditors  under  such  complicated  circumstances,  is 
necessarily  a  matter  of  much  nicety.  It  is  settled 
that  the  property,  to  pass  under  the  commission  as 
joint  estate,  must  have  retained  that  character  down 
to  the  period  of  the  bankruptcy,  for  if  previously 
thereto,  either  by  bond  fide  contract  or  otherwise, 
the  joint  property  of  the  general  partnership  be  con- 
verted into  the  separate  property  of  an  individual 
partner,  or  into  the  joint  property  of  two  or  more 
partners,  it  will  devolve  upon  the  assignees  in  the 
new  character  which  it  has  acquired,  and  be  distri- 
butable amongst  that  class  of  creditors  to  the  satis- 
faction of  whose  claims  it  would  in  ordinary  cases 
be  appropriated.  We  will  therefore  inquire  how 
far  the  contract,  or  the  acts  and  conduct  of  the 
partners,  may  be  considered  as  giving  a  different 

(a)  Ex  parte  Hunter,  2  Rose,  982.  (ft)  See  anU^  p.  264. 
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nature  and  denomination  to  property,  which  origi- 
nally was  the  joint  acquisition  of  the  whole  firm. 
The  cases  in  which  an  alteration  in  the  nature  of 
the  property  has  been  contended  to  have  taken  place 
by  the  mere  force  of  contract,  have  almost  uni- 
versally been  those  in  which,  anterior  to  the  bank- 
ruptcy, a  dissolution  of  or  change  in  the  partnership 
has  been  effected,  and  there  the  court  has  given 
effect  to  tiie  transmutation  upon  this  principle,  that 
if  it  were  to  be  held  that  what  at  any  time,  during 
the  partnership,  has  been  part  of  the  joint  effects, 
should  in  all  future  time  remain  so,  notwithstanding 
a  bondjide  transfer,  no  partnership  could  ever  ar- 
range their  affairs  {a).  But  to  operate  a  conversion 
by  contract,  the  contract,  though  it  need  not  be  in 
writing  (i),  and  may  be  either  absolute  or  condi- 
tional fc),  must  be  express;  for,  although  the  joint 
property  be  left  in  the  custody  of  one  or  more  part- 
ners, yet  if  it  be  so  left,  without  an  agreement  hav- 
ing for  its  object  the  transmutation  of  it,  the  mere 
dissolution  will  not  produce  that  effect.  For  disso- 
lution, simply  considered,  can  only  amount  to  a  de- 
^  claration  that  the  partnership  is  not  to  be  carried  on 
any  farther,  except  for  the  purpose  of  winding  up 
the  affairs ;  and  when  there  is  no  transfer  of  the 
property,  each  partner  is  left  in  possession  as  a  trus- 
tee for  all,  to  the  extent  of  enabling  each  to  call  upon 
all  to  apply  the  partnership  effects  to  the  purposes 
to  which  they  ought  to  be  applied,  even  if  there  was 
no  dissolution  (d).  But  if  joint  creditors  do  not  in- 
terpose (and,  if  they  dislike  the  arrangement,  it  is 
competent  to  them  at  the  time  to  desire  payment 
of  their  debts  from  each  of  the  partners),  and  the 
partners  make  a  fair  contract  inter  se ;  if  they 
do  actually  dissolve  the  partnership  ;  if  they  fully 
effect  a  dissolution,  with  a  contract  for  division  of 
the  property  ;  if  they  make  an  actual  assignment  by 

(fl)  Per  Lord  Eldon,  Bx  parte  Ruffin,  6  Vcs.  1 19.  (6)  Ex  parU  Wflluuiw, 

1 1  Ves.  6.  (c)  Ex  paru  Fdl,  10  Ves.  348.    Ex  parte  RowlandBon,  1  Rose, 

4 16.  id)  Ex  parte  Williams,  tupra. 
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deed  or  otherwise ;  if  possession  is  delivered  upon 
that,  and  enjoyment  makes  it  perfect;  if  all  these 
circumstances  combine,  and  there  is  nothing  of  fraud 
impeaching  the  transaction,  then,  as  is  determined 
in  many  cases  (a),  the  joint  property  becomes 
separate  property  by  virtue  of  that  contract,  and  the 
joint  property  is  throughout  to  be  treated  as  separ- 
ate property,  and  the  joint  creditors  cannot  follow 
it ;  but,  from  the  moment  of  the  agreement,  it  be- 
comes the  separate  estate  of  the  party  who  has  con- 
tracted for  it,  just  as  much  as  if  he  had  acquired  it 
in  market  overt  of  any  stranger.  Where,  however, 
one  of.  three  partners  assigned  his  share  to  one  of 
the  other  two  partners,  and  a  separate  commission 
afterwards  issued  against  the  third.  Lord  Hardwicke 
held,  that  the  joint  estate  of  the  whole  firm  should 
be  applied  to  the  payment  of  the  partnership 
debts  (6);  and  Lord  Eldon^  in  alluding  to  that  de- 
termination, thought  that  the  assignment  by  one 
partner  to  one  only  of  the  two,  materially  distin- 
guished it  from  the  case  of  an  assignment  to  all  the 
remaining  partners  (c).  But  in  every  case  of  trans- 
mutation, the  bona  fides  of  the  transaction  is  strictly 
to  be  examined,  and  it  seems  that  the  length  of  time 
which  elapses  between  the  assignment  and  failure  of 
the  remaining  partners,  is  evidence  of  the  good  faith 
of  the  transaction  (rf).  And  the  transmutation  of 
the  property  must  be  complete,  and  the  contract 
respecting  it  be  executed  before  the  bankruptcy, 
in  order  to  divest  the  joint  creditors  of  their  rights 
of  treating  it  as  joint  estate.  If  the  partners  con- 
veying their  interest  are,  as  a  measure  of  protection, 
compelled  to  call  in  aid  the  assistance  of  a  court 
of  equity,  to  exact  from  the  partners,  to  whom  they 
have  assigned,  an  implicit  observance  of  the  terms 

(o)  Ex  parte  Titner,  1  Atk.  136.  Ex  parU  Ruffin,  6  Ves.  1 19.   Ex  parte  Fell, 

10  Ves.  347.  Ex  parte  WilliamB,  1 1  Ves.  6.  Ex  parte  Slow,  Co.  B.  L.  539. 
Ex  parte  RowkndMD,  2  Ves.  and  Bea.  172.  S.  C  1  Rose,  416.  Ex  parte  Peake, 
I  Madd.  346.  Ex  parte  Harris,  Ibid.  583.  {b)  Ex  parte  Bumaby,  Co. 
B.h.246.     '        (c)£Lr/»rteRuffio,  6  Ves.129.  {d)  Ex  parte  Wmamr^ 

11  Ves.  6. 
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on  which  the  bargain  was  made,  and  that  court  do 
extend  its  relief  previously  to  bankruptcy,  by  en- 
joining the  latter  from  interfering  with  the  property 
and  appointing  a  receiver,  the  original  denomination 
of  the  property  will  not  be  changed*  Thus,  where  a 
retiring  partner  assigned  the  partnership  estate  and 
effects  to  a  continuing  partner,  and  afterwards  the 
continuing  partner  refused  to  accept  bills,  the  stipu- 
lated consideration  for  the  assignment;  the  retiring 
partner  then  filed  his  bill  against  him,  praying  an 
injunction  and  receiver,  which  were  ordered :  upon 
a  subsequent  bankruptcy  of  the  continuing  partner, 
it  was  held,  that  such  interference  of  the  court  re- 
stored the  property  to  its  original  character  as  joint 
property ;  unless  the  retiring  partner  had,  by  hia 
conduct,  between  the  time  of  his  obtaining  the  in- 
junction and  the  bankruptcy,  rendered  nugatory  the 
effect  of  such  interference,  and  upon  that  an  inquiry 
was  directed  {a).  So,  in  all  cases  of  executory 
agreements,  where  the  further  act  necessary  to  com- 
plete the  transfer  does  not  happen  before  the  bank- 
ruptcy, the  nature  of  the  property  is  not  changed 
by  the  contract,  but  retains  its  character  of  joint 
estate.  Thus,  where  a  retiring  partner  assigned 
and  sold  all  his  interest  in  the  concern  to  the  con- 
tinuing partner,  who  agreed  to  pay  a  debt  owing  by 
the  former,  and  also  to  pay  him  a  stated  annuity,  for 
the  due  payment  of  which,  it  was  stipulated,  that 
the  father  of  the  continuing  partner,  who  was  not  a 
party  to  the  assignment,  should  be  security;  this 
was  held  to  be  an  executory  contract,  and  conse- 
quently that,  the  father  having  refused  to  become 
security,  the  interest  of  the  retiring  partner  in  the 
partnership  stock  was  not  thereby  transferred  (ft). 
Besides,  in  those  intances  of  contract  to  which  we 
have  alluded,  the  acts  of  the  partners  themselves  ex- 

(a)  Ex  parte  RowkndaoD,  2  Ves.  and  Bea.  172.  8.  C.  I  Rose,  416.  If  the  re> 
maining  partner  had  become  bankrupt  before  the  bill  in  Equity  had  been  fil«d,  and 
the  injunction  and  receiver  ordered,  it  seems  that  the  property  would  have  pasted  to 
his  separate  creditors,  by  virtue  of  the  statute  oijama.    Id.  Ibid.    And  aeojMti. 

(6)  Ex  parte  Wheeler,  Buck,  25. 
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emplified  in  a  course  of  dealing,  may  have  the  effect 
of  changing  the  quality  of  that  property  which 
originally  partook  of  the  nature  of  joint  estate. 
There  can  be  no  doubt,  that,  as  between  themselves, 
a  partnership  may  have  transactions  with  an  indivi* 
dual  partner,  or  with  two  or  more  of  the  partners, 
having  their  separate  estate  engaged  in  some  joint 
concern,  in  which  the  general  partnership  is  not  in- 
terested, and  that  they  may  by  their  acts  convert 
the  joint  property  of  the  general  partnership  into 
the  separate  property  of  an  individual  partner,  or 
into  the  joint  property  of  two  or  more  partners,  or 
€  converso.  And  their  transactions  in  this  respect 
will,  generally  speaking,  bind  third  persons;  and 
third  persons  may  take  advantage  ox  them  in  the 
same  manner,  as  if  the  partnership  were  transacting 
business  with  strangers.  For  instance,  suppose  the 
general  partnership  to  have  sold  a  bale  of  goods  to 
the  particular  partnership,  a  creditor  of  the  particular 
partnership  might  take  those  goods  in  execution  for 
the  separate  debt  of  that  particular  partnership  (a). 
And  where  four  persons  were  partners  in  a  banking 
house  at  Liverpool^  and  two  of  them  carried  on  a 
separate  mercantile  concern  in  London^  and'certain 
bills  of  exchange  deposited  with  the  house  at  Liver- 
pool to  be  discounted,  were  remitted  to  the  house  in 
London  upon  the  general  account  between  the  two 
houses,  it  was  determined  that  the  London  house 
acquired  the  property  in  the  bills  remitted,  and 
therefore  that,  upon  the  failure  of  both  houses,  their 
assignees  were  entitled  to  retain  them  (b).  We  will 
now  endeavour  to  elucidate  another  head  of  trans- 
mutation, occasioned  by  the  acts  of  partners  them- 
selves, and  this  will  embrace  all  the  questions  affect- 
ing partnerships,  that  have  arisen  out  of  the  statute 
of  James  (c),  which  vests  in  the  assignees  such  goods 

(a)  Per  Eyre,  C  J.  Bolton  v.  Puller,  1  Bot.  and  Ful.  539.  (h)  Id.  Ibid, 

(c)  21  Jac.  1.  c.  19.  •.  II.  By  the  6  Geo.  4.  c.  16.  s«  1.  this  statute  is  repealed,  but 
the  1 1th  section  of  the  statute  of  Janiet  is  re-enacted  by  the  7'id  section  of  the  repeal- 
ing statute  dmost  in  totidem  verbis ,  The  adjudged  cases,  which  are  detailed  through- 
out  the  work,  and  which  were  dedded  with  reference  to  the  statute  oi  James,  are 
therefore  retained,  for  the  purpose  of  explanatioi)^  and  as  guides  to  the  construction 
to  be  pat  upon  the  statute  of  ueo.  4th. 
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as,  by  the  consent  and  permission  of  the  true  owner, 
the  bankrupts  have  in  their  possession*  order,  and 
disposition,  at  such  time  as  they  shall  become  bank- 
rupt. In  investigating  this  subject,  it  is  proposed  to 
consider,  first,  those  cases  in  which  previously  to 
bankruptcy,  a  dissolution  of  or  a  change  in  the  part- 
nership has  taken  place,  and  the  joint  property  has 
been  left  in  the  exclusive  possession  of  one  or  more 
of  the  former  partners ;  and,  secondly,  those  which 
have  established  the  principle  applicable  to  a  dor- 
mant partner,  who  has  suffered  his  share  of  the  pro- 
perty to  continue  in  the  order  and  disposition  oi  the 
ostensible  partner,  down  to  the  time  of  his  bank- 
ruptcy. The  last  division  would,  perhaps^  in  point 
of  correct  distribution,  be  more  fitly  considered, 
when  we  treat  of  the  effect  of  an  assignment  under 
a  separate  commission  as  it  regards  separate  pro- 
perty, but  in  order  to  present  a  continuate  view  of 
all  the  decisions  upon  this  branch  of  partnership 
law,  it  has  been  thought  better  to  embody  them. 
With  regard  to  the  question  first  proposed  for  con- 
sideration,  it  may  be  premised  that  the  principal, 
and,  indeed,  the  only  difficulty  in  deciding,  whether, 
what  was  originally  joint  property  is  still  to  be 
deemed  the  property  of  all  the  partners,  or  the 
separate  property  of  the  possessors,  lies  in  ascertain- 
ing whether  the  latter  are  alone  the  reputed  owners 
of  it ;  for  the  object  and  spirit  of  the  act  is,  that 
where  persons  are  induced  to  give  credit  by  seeing 
a  bankrupt  in  possession  of  property,  that  property, 
whether  it  be  the  bankrupt's  or  another's,  shall  be 
applied  in  payment  of  the  debts  proveable  under  his 
commission.  It  is  the  principle  of  discountenancing 
fictitious  credit,  and  its  concomitant  frauds,  which 
the  statute  enforces ;  indeed  there  can  be  no  other 
just  ground  on  which  one  man's  debts  are  to  be  paid 
with  the  property  of  another.  In  furtherance  of  this 
principle,  it  has  uniformly  been  held  that  such  a 
possession  as  is  calculated  to  give  a  delusive  credit 
is  a  reputed  possession  within  the  meaning  of  the 
statute.  When,  therefore,  the  fact  of  reputed  awner- 
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ship  is  settled,  the  application  of  the  statute  is  easy; 
for, from  the  reputed  ownership,  false  credit  arises; 
from  that  false  credit  arises  the  mischief,  and  to 
that  mischief  the  remedy  of  the  statute  applies.  But 
to  make  the  statute  available  to  the  creditors  of  the 
party  in  whose  visible  possession  the  property  has 
been,  that  possession  must  continue  up  to  the  time 
of  the  bankruptcy ;  for,  if  withdrawn,  bonajide,  by 
the  owner,  at  any  time,  however  short,  before  the 
bankruptcy,  the  prwerty  cannot  be  reclaimed  by 
the  assignees  (a).  But  a  removal  made  in  contem- 
plation of  bankruptcy,  being  fraudulent,  will  not 
alter  the  possession,  in  consideration  of  the  law  (&)• 
And,  to  constitute  a  fraud,  on  the  part  of  the  true 
owner,  it  is  necessary  that  the  property  should  be 
left  in  the  order  and  disposition  of  the  bankrupt  with 
his  consent :  where  this  is  not  the  case,  it  would 
rather  be  to  encourage,  than  to  check  fraud,  if  what 
had  been  surreptitiously  detained  were  to  be  divested 
from  the  innocent  owner,  and  transferred  to  the  as- 
signees of  the  bankrupt  (c).  In  cases  of  partnership 
where  the  transfer  of  the  joint  property  from  the  re- 
tiring to  the  continuing  partners  is  not  made  matter 
of  contract,  it  may  be  difficult  to  establish  an  actual 
consent  to  any  change  in  the  right  to  the  property 
taking  place ;  but,  although  no  actual  consent  can 
be  proved,  yet  for  this  purpose  the  acts  and  conduct 
of  the  parties  will  warrant  the  presumption  of  an 
assent,  and  that  will  be  inferred,  if,  from  the  time  of 
the  dissolution  down  to  the  time  of  the  bankruptcy, 
the  retiring  partners  renounce  their  equity  of  having 
the  partnership  credits  applied  in  discharge  of  the 
partnership  debts,  and  allow  the  continuing  part- 
ners to  deal  as  they  think  fit  with  the  property,  and 
to  act  with  the  world  respecting  it,  so  as  thereby  to 
gain  them  a  false  and  delusive  credit  (J).  A  disso- 
lution, on  the  eve  of  the  retirement  of  a  partner, 

(a)  Jooes  V.  Dwyer,  15  East,  21.    Ex  parU  Smith,  3  Madd.  63.  S.  G.  Buck, 
149.    Storer  v.  Hunter,  3  B.  and  C  368.  (6)  Ex  parte  Smith,  supra, 

(c)  ExpatU  RichaidsoD,  Buck,  488.  U)  See  West  v.  Skip,  1  Ves*  sen.  242. 

Ex  parte  Ruffin,  6  Ves.  1 29. 
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will  not,  of  itself,  convert  into  separate  property,  the 
joint  estate  left  in  the  possession  of  the  partners 
continuing  the  business;  for  such  a  possession  is 
qualified,  and  is  clothed  with  a  trust  to  apply  the 
property  in  discharge  of  the  joint  debts  (a),  unless, 
indeed,  the  laches  of  the  retiring  partner  has  been 
such  as  to  suffer  the  joint  property  to  remain  in  the 
exclusive  possession  of  the  continuing  partners  for 
such  a  length  of  time  as  falsely  to  give  them  an  ap- 
pearance of  substance  (b).  And  a  fortiori  the 
statute  will  not  apply  to  a  case  where  the  joint  pro- 
perty is  wrongfully  withheld  by  one  partner,  against 
whom  a  bill  in  equity  is  filed  for  an  account,  and  an 
injunction  to  restrain  him  from  disposing  of  it, 
pending  which  he  becomes  a  bankrupt  (c).  But  if 
a  new  firm  be  constituted  of  some  of  the  members 
of  an  old  firm,  either  with  or  without  the  addition  of 
others,  and  the  whole  of  the  stock  in  trade  of  the 
old  firm  be  delivered  over  to  the  new  firm,  and  they 
be  allowed  to  appear  to  the  world  as  apparent 
owners  of  it,  and  afterwards  become  bankrupts,  in 
such  case  all  the  effects  of  the  old  partnership  found 
in  specie  amongst  the  property  seized  under  the 
commission  will  vest  absolutely  in  the  assignees;  and 
though  there  be  outstanding  debts  of  the  former 
firm  unsatisfied,  these  effects  so  found  in  specie  will 
not  be  considered  as  the  joint  estate  of  the  former 
firm,  either  for  the  benefit  of  joint  creditors,  or  the 
partners  who  have  withdrawn  (rf).  Therefore,  where, 
upon  the  dissolution  of  a  partnership  between  a  father 
and  his  son,  it  was  agreed  that,  until  the  son  was  pro- 
vided for,  the  father  should  allow  him  a  third  of  the 
profits,  and  the  father  afterwards  formed  a  partner- 
ship with  a  third  person,  and  carried  into  it  the  stock 
belonging  to  the  former  partnership ;  on  a  commis- 
sion of  bankruptcy  being  awarded  against  the  father 
and  son,  it  was  held  that  their  joint  property  having 

(a)  Pel  Lord  Eldon^  Ex  parte  Williams,  1 1  Ves.  6«  (5)  West  v.  Skip, 

si^a,  {c)  Id.  Ibid.  {d)  Ex  parte  Ruffin,  and  Ex  parte  Williami^ 

iupra.    Ex  parte  Fell,  10  Ves.  347. 
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been  permitted  by  the  son  to  become  the  visible  pro* 
perty  of  the  new  partnership,  it  must,  in  the  first  in- 
stance, be  applied  in  satisfying  the  creditors  of  that 
partnership,  and  that,  if  afterwards  any  surplus  re<* 
mained,  the  share  of  the  father  in  it  would  be  his 
own  separate  property,  and  therefore  subject  to  the 
claims  of  his  separate  creditors  (a).  And  again,  on 
the  dissolution  of  a  partnership  between  A.,  B.,  and 
C,  three  persons  as  distillers,  one  of  them  (to  whom 
the  property  in  fact  belonged)  leased  to  C.  and 
to  one  J.,  the  distiKhouse  and  premises,  and  the 
several  stills,  vats,  and  utensils  or  trade  specified  in 
a  schedule  as  used  by  the  former  partnership,  and 
C.  and  J.  were  to  carry  on  the  business  on  the  pre- 
mises, which  they  accordingly  did  for  some  time, 
but  afterwards  became  bankrupts;  whereupon  a 
question  was  raised  whether  such  stills,  vats  and 
utensils  so  continuing  in  the  possession  of  C.  and  J. 
and  used  by  them  in  their  trade  in  the  same  manner 
as  by  the  former  partners,  passed  under  the  statute 
to  the  assignees,  as  being  in  the  possession,  order^ 
and  disposition  of  the  bankrupts,  at  the  time  of  their 
bankruptcy  as  reputed  owners^  and  it  was  held  that 
the  stills,  which  were  fixed  to  the  freehold  did  not 
pass  to  the  assignees  under  the  words  goods  and 
chattels,  in  the  statute;  but  that  the  vats,  &c.,  which 
were  not  so  fixed,  did  pass  to  the  assignees,  as  being 
left  by  the  true  owner  in  the  possession,  order,  and 
disposition  (as  it  appeared  to  the  eye  of  the  world) 
of  the  bankrupts,  as  reputed  owners  (*).  So,  if  a 
country  partnership,  consisting  of  three  partners, 
sell  their  goods  in  London  in  the  names  of  two  of 
the  firm,  the  property  in  London  will,  it  seems,  be  in 
the  order  and  disposition  of  the  two  (c).  In  cases 
of  conditional  transfers  by  some  to  the  other  part- 
ners of  the  joint  estate,  we  have  seen  that  where  the 
condition  is  not  performed  before  the  bankruptcy, 

(a)  Ex  parte  Barrow,  2  Rose,  S53. 

(b)  Horn  v.  Baker,  9  East,  215.    See  Storer  v.  Hunter,  3  B.  and  C  96fL 

(c)  Bx  parte  Hargieayes,  I  Cox,  440.  8.  C.  6  Vet.  747. 
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the  nature  of  the  property  is  not  changed  by  the 
simple  force  of  the  contract ;  but  in  such  cases,  or 
in  cases  in  which  the  consideration  for  the  transfer 
is  not  paid,  the  property  will  still  pass  as  separate 
estate  under  the  statute,  if  from  the  time  of  the  con- 
tract down  to  the  date  of  the  bankruptcy,  the  assignees 
are  permitted  by  the  assignors  to  continue  in  sole 
possession,  and  to  carry  on  trade  and  acquire  credit 
as  sole  owners  of  it.  There  can,  indeed,  under  such 
circumstances,  be  no  solid  distinction  between  a 
permitted  possession  under  a  contract  incomplete  as 
regards  the  persons  contracting,  and  one  which  is  to- 
lerated by  the  parties  independently  of  contract. 
The  one  must  be  as  productive  of  the  mischief  con- 
templated by  the  statute  as  the  other,  and  both 
ought  therefore  to  be  held  within  its  provisions.  It 
has  consequently  been  considered,  that  an  exclusive 
possession  derived  under  a  contract  which,  as  be- 
tween the  parties  themselves,  has  not  been  per- 
formed, is  sufficient  to  operate  a  conversion  of  the 
property,  if  the  meaning  of  the  transaction  was  to 
transmute,  and  possession  follows  accordingly  (a). 
And  in  a  late  case  (Jb)  it  was  observed  by  Lord 
Eldon,  **  If  one  partner  puts  another  into  the  sole 
possession  of  the  partnership  estate  and  efiects,  and 
leaves  them  in  his  sole  order  and  disposition,  giving 
him  title  under  an  instrument,  upon  the  face  of 
it  giving  title,  it  would  be  difficult  to  insist  that  he 
would  have  a  lien  upon  that  property,  for  the  con- 
sideration money  against  the  separate  creditors  of 
the  other ;  considering  that  he  had,  by  title  and  his 
own  act,  left  this  property  in  the  sole  order  and  dis- 
position of  the  other."  With  respect  to  the  descrip- 
tion of  property  affected  by  the  statute,  it  is  settled 
that  no  distinction  exists  between  debts  due  and 
other  property ;  for,  notwithstanding  debts  are  not 
assignable  at  law,  they  are  still  within  the  scope  of 

(a)  Ex  parte  Fell,  10  Ves.  348.    Ex  parte  Williams,  1 1  Ves.  6. 
{b)  Ex  parte  Rowlandson,  1  Ro«e,  419* 
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the  statute  (a)\  and  where,  upon' the  dissolution  of 
a  partnership,  they  have  been  assigned  by  some  of 
the  partners  to  the  others,  although  by  the  assign- 
ment the  latter  become  the  true  owners  of  them,  yet 
they  will  remain  in  the  order  and  disposition  of  the 
partnership,  and  form  part  of  the  joint  estate, 
unless,  prior  to  the  bankruptcy,  notice  of  the  as- 
signment has  been  given  to  th-e  debtors  (i).  It 
is  true  that  a  partner  stands  in  a  different  situation 
from  a  stranger,  to  whom  the  debts  might  have 
have  been  assigned;  because  in  his  character  of 
partner,  and  independently  of  any  assignment,  he  is 
personally  competent  to  receive  and  discharge  them ; 
but  it  is  also  true,  that,  until  notice  be  given  to  the 
debtors,  the  other  partners  are  equally  competent  to 
receive  and  give  acquittances  for  whatever  may  be 
due  (c) ;  besides  the  assignee,  by  receiving  the 
assignment  without  informing  the  debtors  of  the 
transaction,  would  enable  the  assignor,  if  he  were 
so  disposed,  fraudulently  to  obtain  a  fictitious  credit 
with  the  debtors,  and  therefore  so  long  as  notice  is 
withheld  from  them,  the  order  and  disposition  must 
remain  in  the  partnership.  Upon  this  principle  it 
has  been  held  that  debts  due  to  a  partnership  which, 
\ipon  a  dissolution,  are  assigned  by  the  retiring 
partners  to  the  continuing  partner  (d\  or  debts 
which,  by  agreement,  on  a  dissolution,  belong  to  one 
of  the  partners  (e),  continue  in  the  order  and  dis- 
position of  the  partnership,  and  consequently  to  form 
part  of  the  joint  estate,  unless,  previously  to  bank- 
ruptcy, the  debtors  were  apprised  of  the  assignment 
or  agreement.  And  it  is  insufficient  in  such  cases 
to  notify  the  dissolution  only,  for,  unless  express 
notice  of  the  assignment  be  given,  the  order  and 
disposition  will  not  be  altered  (y).  But  the  opera- 
tion of  the  statute,  and  any  question  respecting  the 

(a)  Ex  parte  Ruffln,  6  Ves.  1 88 .  £9  parte  WiUiama,  mpra.   Ex  parte  Enderbj, 
2  B.  and  G.  389.  (h)  Ryall  v.  Howies,  1  Ves.  seo.  349.  S.  C.  1  Atk.  165. 

Jones  o.  Gibbons,  9  Ves.  407.  JBx/iarte  Monro,  Buck,  300.  (c)  DniTv.  Bast 

India  Company,  15  Ves.  213.  (J)  Ex  parte  Burton,  1  Olyn  and  James,  907. 

(r)  Ex  parte  Usbone,  Ibid.  358.  (/)  ExparU  Harris,  1  Madd.  587. 
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transmutation  of  the  property,  may,  in  all  cases,  be 
avoided,  upon  the  retirement  of  a  partner,  by  his 
assigning  to  the  remaining  partner  all  the  effects  in 
trust  to  pay  the  debts  ;  because  then,  notwithstand- 
ing there  may  not  be  a  subsisting  joint  possession, 
the  property  would  continue  subject  to  the  Joint 
demands,  and  would  not,  by  the  simple  fact  of  pos- 
session, be  converted  into  separate  estate  {a).  The 
statute  of  James  is  not  repealed,  and  of  course 
those  sections  of  the  late  general  bankrupt  act,  in 
which  the  provisions  of  the  statute  of  James  have 
been  embodied  are  not  rendered  inoperative,  as  to 
shipping,  by  the  Ship  Register  Acts  (b)  j  for  these 
statutes  relate  to  transfers  made  by  the  act  of  the 
party  only  (c),  viz.  from  a  former  comer  to  a  new 
owner^  and  where  the  transfer  is  capable  of  being 
effectuated  in  the  ordinary  way,  by  the  mere  opera- 
tion of  an  instrument  of  assignment  from  the  one 
party  to  the  other,  and  do  not  relate  to  transfers 
deriving  their  effect  by  peculiar  provision  or  opera- 
tion of  law,  as  assignments  by  commissioners  of 
bankrupt  to  assignees  under  the  bankrupt  laws  do, 
or  titles  passing  to  executors  or  administrators  in 
case  of  death.  In  these  cases  a  title  may  be  trans- 
mitted without  any  of  the  forms  required  by  the 
statutes  ;  and  as  a  title  may  be  transmitted  without 
these  forms  in  the  case  of  bankruptcy  generally,  it 
may  be  so  done  in  a  case  falling  within  the  scope 
ana  object  of  the  statute  of  James  {d).  Therefore, 
where  A,,  the  owner  of  a  ship,  duly  assigned  his  in- 

(a)  Jf^^jNireeFell,  10  Ve8.847.  And  tee  £r  jMrle  Williaiiu,  1 1  Ves.  6.  Sx 
jmrUUaitin^  19  Ves.  491.  S.  C  2  Rose,  331. 

(h)  St  Geo.  3.  c.  60.  34  Geo.  3.  c.  68.  4  Geo.  4.  c.  41.  HieproTuion  in  the  6 
GeOi  4.  c  16^  ••  72»  that  nothing  tfaereia  contained  aball  invalidate  any  tzanefer  or 
asi^ment  of  any  ihip,  or  any  share  thereof,  made  as  a  security  for  any  debt,  either 
by  way  of  mortgage  or  assignment,  duly  registered  according  to  law,  seems,  independ- 
flDdy  of  autfaoitey,  to  admit  that  to  all  other  than  the  excq>ted  cases,  the  enactment 
applies.  (c)  Blozam  v.  Hubbard,  5  East,  422. 

(d)  Aobinson  v.  M'Uonnell,  5  Mau.  and  Sdw.  22&  Hay  v.  Fairbaim,  8  B.  and 
A.  198.  MoDkhouse  v.  Hay,  t  Brod.  and  Bingfa.  1 14.  S.  C.  4  B.  Moora,  549,  8 
Price,  856.  Mair  v.  Olennie,  4  Man.  and  Sow.  340.  Ex  parte  Hill  and  /«  re 
Sharpe,  Mont.  Dig.  of  New  Deds.  in  Bank,  ad  part,  p.  85.  ovemxling  the  cases  of 
Curtis  V.  PeRT,  6  Ves.  788.  Ex  parte  YaUt^,  15  Ves.  60.  Expaiie  Hcni^ybon, 
17  Vss.  2S1.  S.  a  1  Ktm,  177. 
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terest  in  it  to  B.,  and  B.  became  the  registered 
owner,  but  by  his  permission  A.  continued  to  have 
the  same  in  his  possession,  order,  and  disposition, 
until  he  became  bankrupt,  it  was  holden  that  A.'s 
assignees  were  entitled  to  the  ship  {a).  And  under 
a  commission  of  bankruptcy  against  two  partners, 
ships  registered  in  the  name  of  one  of  them,  but  in 
the  ordering  and  disposition  of  both,  form  part  of 
the  joint  estate  (A).  On  the  same  principle,  a  ship 
registered  in  the  name  of  two  partners,  but  which 
is  left  in  the  order  and  disposition  of  one  of  them, 
will  pass  to  the  assignees  of  the  latter  on  his  bank- 
ruptcy (c).  It  is  a  sufficient  compliance  with  the 
terms  of  the  registry  acts,  that  the  names  of  the 
several  owners  appear  on  the  registry,  without  its 
being  there  stated  in  what  proportions  they  are  in- 
terested. Thus,  where  the  names  of  two  partners 
in  trade  appeared  (amongst  others)  on  the  certificate 
of  registry  as  owners,  the  Court  of  King's  Bench 
determined,  that  the  registry  acts  did  not  prevent 
the  showing  how,  and  in  what  proportions,  the  seve- 
ral owners  were  respectively  interested  \  and  though 
the  partners  might  derive  title  under  different  con- 
veyances, yet,  if  their  shares  were  purchased  with 
the  partnership  funds,  and  treated  by  them  as  part- 
nersnip  property,  and  the  partners  became  bank- 
rupts, they  were  to  be  considered  joint  property  (rf). 
It  now  remains  to  be  enquired  whether  the  statute 
applies  to,  and  in  what  cases  it  affects,  the  interest 
which  a  dormant  partner  may  possess  in  the  joint 
estate.  It  was  for  a  long  time  doubtful  whether, 
where  a  dormant  partner  suffered  the  ostensible 
partner  to  appear  to  the  world  as  sole  owner  of  the 
whole  of  the  partnership  property,  and  to  continue 
as.  such  owner  down  to  the  time  of  his  act  of  bank- 
ruptcy, the  share  or  interest  of  the  dormant  partner 
therein  was  to  be  considered  as  being  in  the  order 

(a)  Hay  o,  FditMirn,  and  RobinBon  v,  McDonnell,  tupra,  Q)  Ex  parte 

Barn,  I  Jao.  and  Walk.  378.  (c;  KirUey  v.  Hodgson,  1  B.  and  C.  M8. 

(<0  ExparUJwmy  4  Mau.  and  Selw.  44K^. 
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and  disposition  of  the  ostensible  partner,  with  the 
consent  of  the  true  owner,  within  the  meaning  of 
the  statute.  In  the  first  case  on  this  subject,  which 
came  before  Lord  Hardwicke,  the  bankrupt  was 
possessed  of  undivided  property  as  tenant  in  com- 
mon, and  it  was  held  not  to  be  such  a  possession  as 
to  make  the  interest  of  the  other  tenants  distributa- 
ble under  the  commission  (a).  In  a  subsequent 
case  (6)  an  issue  was  granted  to  try  the  question  of 
partnership,  and  the  result  does  not  appear ;  but 
Lord  Alvanlejfj  then  Master  of  the  Rolls,  expressed 
a  strong  opinion  that  a  secret  partnership  did  not 
prevent  the  operation  of  the  statute.  But  in  Cold- 
well  V.  Gregory  (c)  the  Court  of  Exchequer  expressly 
decided  that  a  dormant  partner  was  not  within  the 
statute ;  and  therefore  that  where  his  share  of  the 
joint  property  was  suffered  to  remain  in  the  custody 
of  the  ostensible  partner  who  became  bankrupt,  it 
did  not  pass  to  his  assignees,  because  the  bankrupt 
had  such  an  interest  and  Qualified  property  in  the 
dormant  partner's  share  as  to  destroy  the  essential 
requisites  of  a  reputed,  as  distinguished  from  a  true 
ownership.  This  latter  determination,  however,  did 
not  meet  with  general  approbation,  and  its  authority 
was  much  shaken  by  what  fell  from  Lord  Eldon  on 
several  occasions  (jd).  And  in  a  late  case  the  Court 
of  King's  Bench  determined,  that  the  statute  did 
extend  to  those  cases  of  tenancy  in  common,  in 
which  the  bankrupt  tenant  in  common  was  allowed 
by  his  co-tenant  to  appear  to  the  world  as  sole  owner 
of  the  property,  and  to  use  it  for' his  own  exclusive 

(a)  Ex  parte  Flyn»  1  Atk*  186.  And  see  Muddow  v.  Mangles,  1  Taunt  318. 
(5)  Binford  v.  Dommett,  4  Ves.  756.  (c)  1  Price,  1 19.  S.  C.  9  Rose,  149. 

(d)  See  Ex  parte  Banow^  2  Rose,  254.  Ex  parte  Dytter^lh.  256.  Jnr^  Colbeck, 
Buck,  53.  In  Smith  v.  Watson,  2  B^  and  C.  412,  Bett, «/.,  alluding  to  the  objection 
there  taken,  that  a  secret  partner  was  yirtually  excepted  out  of  the  statute,  observed, 
'*  I  cannot,  indeed,  readily  conceive  any  case  more  completely  within  the  mischief 
''  which  the  enactment  was  intended  to  remedy.  For,  if  a  secret  partnership  could  be 
'^  set  up  as  an  answer  to  assignees,  claiming  property  which  had  been  left  in  the  order 
"  and  disposition  of  the  bankrupt,  as  apparent  owner,  enormous  debts  unconnected 
**  with  the  partnership  business,  might  be  contracted  upon  the  credit  gained  by  the 
^^  possession  of  property,  which  a  person  wholly  unlmown  to  the  ereditms  might 
''claim,  totheezdusionof  their  just  demands,*' 
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advantage,  and  to  have  an  order  and  disposition  of  it, 
which  could  only  be  consistent  with  a  several  owner- 
ship. There  the  sole  owner  of  a  ship  assigned  three 
fourth  shares  of  it  to  a  creditor  as  a  security  for  his 
debt,  and  all  the  forms  required  by  the  Ship  Re- 
gistry Acts,  as  to  the  transfer,  were  duly  complied 
with ;  but  nothing  further  was  done  to  make  it  noto- 
rious to  the  world  that  there  had  been  any  such 
assignment  or  any  change  of  property;  and  the  sole 
owner,  down  to  the  period  when  he  became  bank- 
rupt was  suffered  to  continue  as  apparent  owner  of 
the  whole ;  and  it  was  decided,  that  he  continued 
to  be  the  apparent  owner  of  the  shares  assigned 
with  the  consent  of  the  true  owner,  and  therefore 
that  those  shares  passed  to  his  assignees  as  property 
in  his  order  and  disposition  (a).  The  principle  of 
this  decision  was  attempted  to  be  reconciled  with 
that  of  Coldwell  v.  Gregotify  by  distinguishing  be- 
tween property  which  originally  belonged  to  the 
bankrupt  and  his  co-tenant,  although  the  whole  was 
suffered  to  remain  in  the  visible  possession  of  the 
bankrupt,  and  that  of  which  the  bankrupt  was  ori- 
ginally the  real  and  sole  owner,  and  so  apparently 
continued  'down  to  the  time  of  his  bankruptcy,  not- 
withstanding a  conveyance  by  him  of  an  undivided 
interest  in  the  property  to  a  third  person  as  a  part- 
.ner  (Jb).  But  this  distinction  appears  for  that  pur- 
pose to  be. unfounded;  for  in  a  more  recent  case  in 
which  the  property  in  dispute  was  originally  part- 
nership property,  and  was  originally  in  the  control 
of  one  partner  alone,  and  so  continued  up  to  the  date 
of  his  bankruptcy,  the  same  Court  decided  that  it 
was  a  case  not  only  within  the  words  of  the  statute, 
but  within  the  mischief  which  that  enactment  was 
intended  to  remedy,  and  consequently  that  the  de- 
termination of  the  Court  of  Exchequer  could  not  be 
supported.     In  that  case  A.  and  B.  were  partners. 


(4)  Kirld^  V.  HodgKm,  1  B.  and  a  588.    See  4  G0O.  4.  c.  41,  s.  44.    (h)^ 
LingKd  p.  M CMiter,  1  B.  and  C.  308. 
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but  the  whole  of  the  business  was  carried  on  by  and 
in  the  name  of  A.,  B.  never  appearing  to  the  world 
as  a  partner ;  and^  at  the  dissolution  of  the  partner- 
ship by  effluxion  of  time,  all  the  partnership  stock 
and  effects,  by  agreement  between  them,  were  left 
in  A/s  hands,  who  was  to  receive  and  pay  all  the 
debts  due  to  and  from  the  concern,  and  to  repay  by 
instalments  the  capital  brought  in  by  B. ;  A.  having 
continued  for  a  year  and  a  half  to  carry  on  the  busi* 
ness  as  before,  became  bankrupt,  and  it  was  held, 
that  all  the  partnership  property  and  effects  so  left 
in  A/s  hands,  and  also  the  debts  due  to  the  concern, 
passed  to  his  assignees,  being  in  his  order  and  dis« 
position  at  the  time  he  became  bankrupt  (a).    And 
the  fact  of  the  dissolution  of  the  partnership  pre- 
viously to  the  bankruptcy  of  the  ostensible  partner, 
makes  no  difference ;  for  it  has  been  determined, 
that  where  a  firm  consists  of  a   dormant   and  an 
o3tensible  partner,  and  the  latter  becomes  a  bank- 
rupt, the  whole  property  will  pass  to  his  assignees, 
notwithstanding  that  the  partnership  is  subsisting 
at  the  time  of  the  bankruptcy  (6). 

Under  a  joint  commission,  separate  creditors  will 
be  allowed  to  prove  their  debts  for  the  purpose  of 
assenting  to,  or  dissenting  from,  the  certificate  (c) ; 
but  they  cannot  vote  in  the  choice  of  assignees;  for, 
by  the  statute  (rf),  only  those  creditors  can  vote, 
who  are  entitled  to  prove  their  debts,  by  right  under 
the  act  of  parliament,  and  without  an  order  of  the 
Lord  Chancellor.  Formerly  separate  creditors  could 
not  prove  under  a  joint  commission,  without  a  spe- 
cial application  in  each  particular  instance ;  and 
although  Lord  Rosslyn  made  a  general  order  (e), 
allowing  them  in  every  case  to  prove,  yet  that  does 
not  bring  them  within  the  operation  of  the  statute, 
they  being  still  considered  as  coming  in  under  the 

ft 

(a)  Ex  parte  Enderby,  3  B.  &  C  389.  (&)  Smith  v,  Watson,  Ibid.  401. 

(0  Whitm.  B.  L.  276.        (d)  5  Gea  2.  c  SO.  See  the  6  Geo.  4.  c.  1 9.  •.  61, 62. 
(«)  See  unie,  p.  38ft. 
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decree  or  order  of  a  court  of  equity  (a).  If,  there- 
fore, the  separate  creditors  elect  assignees  under  a 
joint  commission,  the  Lord  Chancellor  will  order  a 
new  choice  (bl).  But  although  the  separate  cre- 
ditors cannot  vote  in  the  choice  of  assignees,  yet  if 
the  separate  estates  are  insufficient  to  pay  the  sepa- 
rate creditors,  the  body  of  separate  creditors  will 
be  permitted  to  appoint  an  inspector  of  those  estates, 
on  the  ground  that  the  joint  creditors  can  have  no 
interest  in  them  (c). 

The  assignees,  under  a  joint  commission  of  bank- 
niptcy,  are  to  keep  distinct  accounts  of  the  joint  and 
separate  estates  of  the  bankrupts;  and  where  there  are 
minor  partnerships,  the  accounts  of  the  respective 
partnerships  must  be  kept  distinct  under  the  general 
order  (rf).  The  joint  property  of  all  the  partners, 
and  the  separate  property  of  each,  both,  to.  be  sure, 
pass  under  such  a  commission ;  but  they  do  not  form 
the  same  fund,  and  are  not  to  be  applied  to  the 
same  purposes.  At  law  the  separate  creditor  of  a 
partner  may  take  either  the  separate  property  of  his 
debtor,  or  his  debtor's  share  in  the  joint  property^ 
or  both,  if  necessary ;  and  a  creditor  of  the  partner- 
ship may  take  the  whole  joint  property,  or  the  whole 
separate  property  of  any  one  partner.  Under  a  com- 
mission, however,  the  property  seized,  whether  joint 
or  separate,  is  no  longer  disposed  of  as  at  law ;  but, 
falling  immediately  under  the  administration  of  the 
Court  of  Chancery,  the  eflFects  are  subject  to  a  mode 
of  distribution  amongst  the  different  classes  of  cre- 
ditors, founded  as  well  upon  the  equity  of  that 
court,  as  upon  the  general  intention  of  the  statutes, 
that  all  creditors  should  have  an  equal  satisfaction. 
The  joint  creditors  having  increased  the  joint  fund, 
and  those  who  make  advances  on  the  separate  credit 
having  created  the  separate  fund,  natural  justice  re- 

(a)  Ex  parts  Parr,  18  Ves.  65.   S.  C.  1  Rose,  76.     Ex  parte  Hamer,  1  Rose, 
821.    Ex  parte  Jepm^  1  Ves.  224. 

(b)  Id.  Ibid.  (c)  Ex  parte  Batson,  1  Olyn  and  James,  269. 

Id)  Lord  Loughboromgh't  order,  8lh  Hatch  1794.    Ex  parU  WortiuDgtoii,  3 
Madd.  2& 
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quires,  that  the  funds  so  constituted  shall  be  applied 
to  the  respective  demands.  It  has  accordingly  been 
long  established  as  a  rule  of  that  court,  that  where' 
there  are  different  sets  of  creditors,  each  estate  shall 
be  applied  exclusively,  in  the  first  instance,  to  the 
payment  of  its  own  creditors,  the  joint  estate  to  the 
joint  creditors,  and  the  separate  to  the  separate;  and 
that  neither  the  joint  creditors  shall  come  upon  the 
separate  estate,  nor  the  separate  upon  the  joint,  but 
only  upon  the  surplus  of  each  that  shall  remain  after 
each  has  fully  satisfied  its  own  creditors  respectively. 
In  conformity  to  this  rule  of  distribution,  separate 
creditors  have  never  been  permitted  to  come  in 
directly  upon  the  joint  estate  along  with  the  joint 
creditors ;  but  as  the  assignment  under  a  joint  com- 
mission is  of  the  whole  estate,  as  well  of  the  sepa* 
rate  estate  of  each  "partner  as  of  the  joint  estate  of 
all  the  partners,  separate  creditors  have  always  been 
allowed  to  prove  under  a  joint  commission,  for  the 
purpose  of  receiving  dividends  from  the  separate 
estate  in  the  first  instance,  and  afterwards  from  the 
surplus,  if  any,  of  the  joint  estate  after  the  joint 
creditors  are  satisfied  (a).  Where  there  were  three 
firms  commencing  at  different  periods,  upon  the 
bankruptcy  of  the  firm  in  which  they  were  all  en- 
gaged, the  Lord  Chancellor  ordered  distinct  accounts 
to  be  kept  of  the  different  partnerships,  and  of  the 
respective  separate  estates  or  the  bankrupts  (Jb).  But 
where  there  have  been  various  partnerships,  and  a 
joint  commission  is  taken  out  against  one  firm,  in 
which  some  of  the  parties  were  not  engaged,  there 
can  only  be  the  common  order  for  keeping  the  distinct 
accounts  of  the  joint  and  separate  estates  (c). 

We  now  proceed  to  the  consideration  or  what  are 
to  be  deemed  joint,  and  what  separate  debts^  as  regu- 
lating  the  proof  against  the  joint  estate  under  a  joint 
commission.  It  may  be  laid  down  generally,  that  all 
debts  are  proveable  against  the  joint  estate  for  which 

(a)  CulL  B.  L.  b.  6.  c.  3.  (Jb)  ExparU  Madin,  2  Bio.  C.  C.  15. 

(r)  Ex  parte  Paiker,  Co.  B.  L.  249. 
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the  partnership  was  liable.     Although  this  was  never 
doubted,  a  question  has  arisen  as  to  the  right  of  a 
creditor  to  come  upon  the  joint  estate^  where  he  has 
taken  a  separate  security  from  an  individual  partner. 
It  is,  however,  settled,  that  such   a   circumstance 
makes  no  diflFerence  where  the  crpdit  was  originally 
joint.     Thus,  where  two  partners  agreed  to  borrow  a 
sum  of  money  for  the  use  of  the  partnership,  and  one 
of  them  only  gave  a  bond  for  securing  the  repayment, 
but  the  money  was  afterwards  entered  in  the  cash 
book  of  the  partnership  ;  a  joint  commission  being 
taken  out  against  them,  the  commissioners  refused 
to  admit  the  obligee  as  a  creditor  upon-  the  joint 
estate ;  but  Lord  King  was  of  opinion  he  ought  to  be 
admitted,  and  directed  accordingly  {a).    And  where 
a  creditor  had  lent  money  to  two  partners  upon  their 
joint  notes,  and  upon  the  separate  bonds  of  each, 
and  the  whole  of  the  money  was  applied  to  the  use 
of  the  partnership,  consisting  of  them  and  several 
others,  and  the  partners  all  agreed  to  consolidate  the 
separate  debts,  and  to  consider  them  as  the  debts  of 
the  partnership.  Lord  Thurlow  permitted  the  creditor 
to  prove  the  whole  amount  against  the  joint  estate 
of  the  partnership  (b).   So,  in  a  more  recent  case  (c), 
Lord  Eldon  said,  that  where  money  is  raised  by  part- 
ners for  partnership  purposes,  by  means  of  bills  drawn 
by  one  of  the  members  of  a  partnership,  the  dis- 
counter can  sustain  a  claim  of  proof  against  the  joint 
estate  in  respect  of  the  money  received  by  the  firm, 
although,  as  regards  the  bills  themselves,  there  is 
not  a  joint  legal  contract.     But  if  the  credit  be  ori- 
ginally separate,   the  debt  does  not  become  joint 
from  a  mere  subsequent  application  of  the  funds  by 
the  debtor  to  the  uses  of  a  partnership  of  which  he 
is  a  member  (rf).     For  instance,  money  borrowed  by 

(a)  Ex  partt  Brown,  cited  1  Atk.  225. 

[6)  Exjparte  Clowes,  2Bro.  C  C  595.  S.  C.  Ca  B.  L.  260. 

re)  Sx  parte  Bolilho,  Bndr,  100. 

[d)  Ex  parte  Emly,  1  Rose,  65.  In  Ex  parte  Hunter,  1  Atk.  223,  J,ord  Bard^ 
wkke  thought  that  the  mere  leoeipt  by  the  finn  was  suffident  to  enuble  the  creditor 
to  stand  in  the  place .  of  the  partner  to  whom  the  adranoe  was  actoally  made ;  and^ 
in  his  ri^t,  to  prove  against  the  Joint  estate.  But  it  seems  dear  that  the  law  in  this 
case  was  mistaken. 
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one  partner  to  pay  for  an  estate,  creates  only  a 
separate  debt ;  and  it  does  not  become  joint,  if,  in- 
stead of  being  applied  in  payment  of  tlie  estate,  it 
be  employed  in  discharging  partnership  debts  {a). 
So,  a  loan  of  money  to  one  partner,  and  a  subsequent 
loan  of  it  by  the  latter  to  the  partnership,  does  not 
alter  the  nature  of  the  original  loan,  so  as  to  en- 
title the  lender  to  consider  himself  a  creditor  of  the 
firm  (6).  But,  in  the  absence  of  proof  of  a  separate 
contract,  the  application  to  partnership  uses  of  money 
borrowed  by  one  partner,  is  evidence  to  show  that 
the  debt  is  joint  (c).  And  although  to  make  the 
debt  joint,  there  must  be  a  contract,  expressed  or 
implied,  by  the  firm,  and  the  mere  receipt  of  the 
money  is  not  sufficient  evidence  from  which  to  imply 
a  contract,  yet  the  justice  of  the  case  being  that  the 
firm  which  receives  the  money  should  pay  the  real 
proprietor,  qui  sentit  commodum  sentire  debet  et  onuSj 
it  will  not,  perhaps,  be  the  cause  of  much  astonish* 
ment  that  any  slight  circumstances  in  addition  to 
the  receipt  of  the  money,  have  been  considered  suf- 
ficient from  which  to  raise  an  implied  contracts 
Therefore  in  a  case  where  a  sole  trader  became  in- 
debted by  bond,  and  took  in  a  nominal  partner,  and 
some  time  aflerwardsa  joint  commission  was  issued. 
Lord  Thurlow  refused  to  permit  the  separate  cre- 
ditor to  prove  against  the  joint  estate.  But  he  said 
that  if  any  interest  had  been  paid  upon  the  bond  by 
both,  he  should  have  considered  it  as  adopting  the 
debt,  and  making  the  partnership  liable  for  it  (cO* 
And  the  courts  seem  to  favour  the  presumption  of 
the  adoption  by  a  new  firm  of  the  debts  of  the  old  (e). 
Thus,  where  new  partners  were  taken  into  a  trade, 
and  it  was  agreed  that  the  stock  of,  and  debts  due 
to,  the  old  firm,  should  become  the  capital  of  the 
new  partnership,  and  that  the  new  firm  should  take 


(a)  Ex  parte  WheaUey,  Co.  B.  L.  608,  9. 
(h)  Parkin  v.  Camithera,  3  fisp.  N.  P.  C  248. 
(c)  Ex  parte  Clowes,  supra.    Ex  parte  Booboniu,  8  Ves,  540, 
'd)  Ex  parte  JackaoTit  1  Ves.juD.  131, 
e)  Id.  Ibid.    Ex  parte  Peek,  6  Ves.  604, 
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upon  themselves  the  payment  of  the  debts  of  the  old 
firm,  and  the  new  partnership  became  bankrupts, 
the  creditors  of  the  old  were  admitted  to  prove  as 
joint  creditors  of  the  new  firm  (a).  In  such  cases, 
however,  there  must  be  some  evidence  of  accession 
on  the  part  of  the  creditors  to  the  agreement  of  the 
parties ;  because,  without  it,  there  cannot  be  a  sub- 
stitution of  debtors*  Therefore,  where  A.,  a  trader, 
being  indebted  to  several  persons,  entered  into  pait- 
nersbip  with  B.,  and  brought  his  stock  in  trade  into 
the  partnership,  and  by  the  articles  of  copartnership 
it  was  agreed  that  the  joint  trade  should  pay  those 
creditors  of  A.  who  were  named  in  a  schedule  sub- 
joined ;  it  was  held  that  a  separate  creditor  of  A., 
named  in  the  shedule,  whose  assent,  before  the  bank- 
ruptcy, to  the  agreement  between  the  parties  could 
not  be  shown,  did  not  by  the  articles  become  a  joint 
creditor  of  A.  and  B.  (J).  Where  one  partner,  with 
the  privity  of  his  copartners,  applies,  to  the  purposes 
of  the  partnership,  money  with  which  he  is  separately 
entrusted,  the  debt  may  be  proved  against  the  joint 
estate ;  but  if  the  application  to  the  purposes  of  the 
partnership  were  made  without  the  knowledge  of  the 
copartners,  the  debt  can  only  be  proved  against  the 
separate  estate  of  the  party  guilty  of  the  misapplica- 
tion. •The  former  part  of  this  proposition  is  strongly 
corroborated  by  a  recent  decision.  There  one  of 
three  partners  died  intestate,  leaving  a  widow  and 
infant  children,  and  the  widow,  having  administered, 
agreed  with  the  surviving  partners,  that  the  intes- 
tate's share  of  the  partnership  property  should  con- 
tinue in  the  firm,  of  which  she  constituted  a  member, 
for  a  term  of  years,  and  the  firm  became  bankrupts. 
Lord  Eldon  observed,  that  **  the  administratrix  com- 
mitted a  breach  of  trust  by  continuing  the  money  in 
the  trade ;  and  the  partners,  knowing  that  a  certain 

(a)  Ek  parte  Pede,  supra.  Ex  parte  Bingham,  Co.  B.  L.  509*  In  re  Staples, 
Ibid.     Ex  parte  Clowes,  mpra. 

(h)  Ex  parte  WUliams,  Bu  k,13.  Ex  parte  Freeman,  Ibid.  471*  Ex  parte 
Fry,  1  Glyn  and  James,  9G.  But  see  Mont.  Pig.  of  New  Dedi.  in  Bank.  2d  part, 
p.  71.  and  3d  part,  p.  126. 
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proportion  belonged  to  the  children,  who,  being  in* 
fants^  could  not  contract,  held  the  money  on  the 
only  terms  on  which  they  could  hold  it,  as  debtors 
to  the  children ;  as  if  it  had  been  placed  with  theni 
by  way  of  direct  loan.  If  it  had  been  for  the  benefit 
of  the  children  to  prove  against  the  separate  estate 
of  their  mother,  they  might  have  done  so;  but  it  did 
not  follow  (hat  they  might  not  prove  under  the  joint 
commission  against  the  partnership,  having  possessed 
the  property  of  the  infants  under  circumstances 
raising  a  clear  assumpsit  (a)."  And  in  a  preceding 
case  (ft),  where  one  of  two  partners  applied  trust 
money  in  the  trade,  mth  the  privity  of  the  other 
partner,  and  they  afterwards  separated,  and  the  part- 
nership effects  were  assigned  over  to  the  first,  who 
undertook  the  payment  of  the  debts ;  this  was  held 
not  to  operate  the  discharge  of  the  other  partner, 
but  that  both  were  liable  to  make  good  the  trust 
money.  So,  if  a  sum  be  paid  to  one  trustee  on  ac- 
count of  the  trust  fund,  and  he  lend  it  upon  note 
to  his  co-trustee,  and  both  the  trustees  become  bank- 
rupts, the  debt  may  be  proved  under  each  commis- 
sion  (c).  But  the  liability  of  the  firm  in  these  cases 
depends  on  the  knowledge  the  other  members  have 
of  its  being  trust  money,  and  therefore  if  one  part- 
ner, being  a  trustee,  bring  trust  money  into  the  trade 
without  the  knowledge  or  privity  of  his  copartner, 
it  cannot  be  proved  against  the  joint  estate  as  ajoint 
debt;  for  although  the  partner  abuses  his  trust, 
and  advances  the  money  to  the  partnership,  it  will 
not  raise  a  contract  between  the  partnership  and  the 
cestuique  trusty  nor  convert  the  innocent  partners 
into  implied  trustees  (rf). 

Where  a  creditor,  in  respect  of  the  contract  of  his 
debtors,  is,  at  law,  both  a  joint  and  a  separate  cre- 
ditor,  the  rule  in  bankruptcy  restrains  his  legal 


{a)  Ex  parte  Watson,  2  Ves.  and  Bea.  414. 
{b)  Smith  V.  Jameson,  5  T.  R.  601. 

c)  Keble  v,  Thompaon,  3  Bro.  C.  C.  112* 

d)  Ex  parte  Apsey,  3  Bro.  C  C.  265.    Ex  parte  Helton,  Buck,  386, 
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rights,  and  compels  him»  for  the  benefit  of  the  other 
creditors,  to  renounce  one  of  his  legal  characters. 
He  must,  according  to  the  rule  of  the  court  now 
firmly  established,  make  his  election,  in  the  first  in- 
stance,  whether  be  will  come  in  upon  the  joint  or 
the  separate  estate,  that  is,  against  which  estate  he 
will  prove  \n  preference  ;  for  whichever  he  may  elect, 
he  will  be  entitled  to  participate  in  the  surplus  of 
the  other,  if  there  should  be  any  (a).  Thus,  where 
a  joint  commission  was  taken  out  against  two  part- 
ners, and  the  petitioner  was  a  bond  creditor,  to  whom 
the  bankrupts  were  jointly  and  severally  bound ;  it 
was  held  that  he  must  make  his  election  to  come 
upon  the  joint  or  separate  estate ;  if  he  elected  the 
former,  he  could  not  come  upon  the  latter  (and  so  vice 
versa)  for  the  surplus  of  the  debt,  until  the  creditors 
of  the  separate  estate  were  satisfied  (bl).  And  Lord 
Hardwicke  founded  his  order  upon  this  reasoning, 
that  the  bond  creditor  might  have  brought  a  sepa- 
rate action  at  law  against  each  of  them,  and  might 
have  had  likewise  separate  executions,  but  could  not 
have  levied  his  debt  upon  both  the  estates  at  the 
same  time,  but  only  for  the  deficiency,  where  one 
estate  was  not  sufiicient  to  satisfy  the  whole.  The 
same  doctrine  is  established  in  many  other  cases  (c). 
Lord  Eldont  however,  yielded  with  reluctance  to 
this  rule^   expressing  himself  dissatisfied  with  the 

{principle  upon  which  it  rests.  In  one  case  (rf),  his 
ordship,  alluding  to  this  subject,  says:  ^*  the  rea- 
soning goes  upon  this,  that  a  joint  and  separate  action 
could  not  be  brought  at  law.  But  surely  the  di- 
stinction is  then,  that  where  a  joint  and  separate  bond 
is  given,  and  another  security,  several  from  each  ; 
there,  as  two  actions  might  be  brought,  the  rule  in 
bankruptcy  should  be  different.**  And  upon  another 
occasion  (e),  the  same  noble  and  learned  lord  ob- 

« 

ia)  Co.  B.  L.  259.  (b)  Ex  parte  Banks,  1  Atk.  107. 

{e)  }£jc  parte  Rowlandson,  3  F.  Widb.  400.  Ex  parte  Bond,  1  Atk.  98.  Ex  parte 
BlankenhagcD,  Co.  B.  L.  269.  Ea  parte  Hay,  15  Vea.  4.  ExparU  Masson,  1 
Roie,  159.     ExparU  Liddd,  3  Roie,  34. 

(d)  ExparU  Beyan,  9  V«b.2S5.  (e)  S.  C  10  Vet.  109. 
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served,  "  in  bankruptcy,  for  some  reason  not  very 
intelligible,  it  has  been  said,  the  creditor  shall  not 
have  the  benefit  of  the  caution  he  has  used.  I  never 
could  see  why  a  creditor,  having  both  a  joint  and 
several  security,  should  not  go  against  both  estates : 
but  it  is  settled  that  he  must  elect/'  To  entitle  a 
creditor  to  the  exercise  of  this  right  of  election, 
however,  it  is  necessary  he  should,  in  respect  of  his 
debt,  have  a  joint  claim  upon  all  the  partners,  if  he 
elect  to  prove  against  the  joint  estate^  or  a  several 
claim  upon  the  single  partner  against  whose  separate 
estate  he  may  declare  his  option  to  prove.  There- 
fore where,  by  deed,  the  stock  and  effects  of  a  part- 
nership were  assigned  to  the  continuing  partner,  who 
covenanted  to  pay  the  joint  debts,  and  the  partners 
afterwards  became  bankrupts.  Sir  John  Leach  held 
that  the  joint  creditors  not  having,  previously  to  the 
bankruptcy,  accepted  the  continuing  partner  as  their 
sole  debtor,  had  not  an  election  to  prove  against  his 
separate  estate  (^a).  So,  if  a  joint  creditor  take,  as  a 
collateral  security,  a  draft  from  a  solvent  partner, 
he  may  elect  whether  he  will  prove  against  the  joint 
or  separate  estate  ;  but  if  he  take  it  in  discharge  of 
his  joint  debt,  he  must,  as  it  seems,  prove  against 
the  separate  estate  (6),  Where  the  right  of  election 
is  optional,  the  creditor,  in  order  to  make  it,  must 
have  a  reasonable  time  to  enquire  into  the  state  of 
the  different  funds  (c),  and  it  seems  that  he  is  en- 
titled to  defer  his  election  until  the  assignees  are 
possessed  of  a  fund  sufficient  to  make  a  dividend  (d). 
In  one  case  where  the  parties  were  assignees,  and 
had  sufficient  funds  for  a  dividend,  they  were  ordered 
to  elect  in  six  weeks  (e).  But  a  creditor  who  has 
proved  against  one  estate  will,  in  some  cases,  be 


(a)  Ex  parte  Freeman,  Buck,  471.  Sx  parte  Fry,  1  Glyn  and  James,  96. 
But  see  Mont  Dig.  of  New  Deds.  in  Bank.  2d  part,  p.  71,  and  3d  part,  p.  126, 
where  it  is  stated  that  the  case  Ex  parte  Freeman  was  overruled  by  the  Lord  Chan* 
ceUor  upon  appeaL 

(h)  Ex  parte  Rozby,  Mont,  on  Part  124.  (c)  Whistler  v.  Webster,  2 

Ves.  jun.  371.  {d)  Co.  B.  L,  259.    Ex  parte  Bond,  1  Atk.  98. 

{e)  Ex  parte  Butlin,  Go.  B.  L.  259. 
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allowed  to  withdraw  his  proof,  and  prove  against 
the  other  (a) ;  and  although  he  has  received  a  divi- 
dend, the  court  will  permit  him  to  change  his  proof 
upon  refunding  the  dividend  he  received  (i).  So 
the  petitioning  creditor  under  two  commissions,  who 
has  proved  under  one,  will  be  allowed  to  alter  his 
proof  under  the  other,  if  he  cannot  be  said  to  have 
deliberately  elected  in  the  first  instance  (c).  But  a 
creditor  having  once  elected  will  not  be  permitted 
to  change  his  proof,  if,  by  so  doing,  he  disturb  a 
dividend  made  under  the  other  estate  (rf).  And, 
except  under  special  circumstances,  a  creditor  who 
has  proved  against  one  estate  will  be  compelled  to 
retain  his  proof,  if  he  do  not,  before  a  dividend  is 
declared  or  that  estate,  signify  his  election  of  aban- 
doning  it  and  of  proving  against  the  other  estate ; 
for  otherwise,  to  the  extent  of  his  dividend,  he  would 
suspend  the  division  of  the  property  to  the  prejudice 
of  the  other  creditors  (e).  So  if  he  prove  against  the 
joint  estate,  and  sign  the  certificates,  he  cannot,  as 
it  seems,  vary  his  proof,  and  prove  against  the  sepa- 
rate estates  (j^).  And,  generally  speaking,  where 
the  creditor  has  done  acts  by  virtue  of  his  proof; 
which  may  aflect  the  interest  of  others,  he  will  not 
be  allowed  to  retract  (g).  A  joint  and  separate 
creditor,  who  sues  out  a  separate  commission,  and 
proves  his  debt  under  it,  is,  upon  its  being  super- 
seded in  consequence  of  the  awarding  of  a  subse- 
quent joint  commission,  restored  to  his  right  of  elec- 
tion to  prove  against  the  joint  estate,  and  he  has  also 
a  right  to  elect  out  of  which  estate  he  will  be  paid 
the  cost  of  the  supersedeas  (A).  But  whatever  num- 
ber of  secunties  he  may  have  taken  from  the  bank* 

(a)  Ex  parte  Masson,  1  Rose,  169.  (5)  Es  parte  RowlandsoD,  3  P.  Wms. 

405.  (c)  Ex  parte  Bolton,  2  Rose,  389.  S.  C.  Buck,  7*  [d)  Ex  parU 

Bdlby,  13  Vea.  70.  {e)  Ex  parte  Hiuband,  5  Madd.  419.  Ex  parte  Bentley, 
2  Cox,  218.  (/)  Ex  parte  Knott,  1  Mont.  B.  L.  24S.    Ex  parte  Atkinflon, 

Mont.  Dig.  of  New  Deds.  in  Bank.  2d  part,  p.  90. 

(g)  Ex  parte  Solomon,  I  Glyn  and  James,  25.  But  see  Mont.  Dig.  of  New 
Deds.  in  Bank.  3d  part,  p.  106,  n.  a. 

{h)  Ex  parte  Brown,  1  Ves.  and  Bea.  60.  S.  C.  2  Roae,  433.  Ex  parte  Smithy 
1  O^  and  Jamea,  256. 
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rupts  for  the  debt,  if  he  elect  to  go  against  one 
estate,  and  there  is  a  surplus  from  the  estate  which 
he  rejects,  his  securities  will  give  him  no  preference 
to  the  other  creditors,  but  he  will  be  entitled  only  to 
share  the  surplus  pari  passu  with  them  (a). 

This  rule  of  election  does  not  apply  where  the 
same  persons  are  concerned  in  severaljirms^  and  issue 
bills  arawn  by  all  the  partners  upon  a  distinct  firm 
constituted  of  some  of  them  :  for  in  such  a  case,  the 
holder  of  a  security  may  prove  against  both  estates, 
if  he  was  ignorant  of  the  connexion  of  the  parties, 
but  not  where  he  was  aware  of  their  identity  (J). 
For  example,  a  bill  of  exchange  drawn  by  one  mem- 
ber of  a  firm  upon  and  accepted  by  the  firm  may 
be  proved  against  the  joint  estate  or  the  acceptors, 
and  against  the  separate  estate  of  the  drawer,  if  the 
creditor  took  the  bill  without  notice,  and  under  an 
ignorance  that  the  drawer  was  a  member  of  the 
firm  (c)  ;  and  a  bill  drawn  by  the  firm  upon  and  ac- 
cepted by  an  individual  member  of  it  may,  if  taken 
under  similar  circumstances,  be  proved  against  both 
estates  (d).  In  a  late  case  the  circumstance  of  the 
party  taking  the  bill  having  a. knowledge  of  the  joint 
interest  seems  to  have  been  disregarded.  There  a 
trader  sold  goods  to  A.,  B.,  and  C,  and  received 
in  payment  a  bill  drawn  by  A.,  who  formed  one 
firm,  upon  B.  and  C,  who  formed  another ;  and  it 
was  determined  that  the  vendor  received  payment 
in  this  manner  as  a  double  security,  and  was  there- 
fore entitled  to  prove  against  the  estate  of  A.  and 
the  estate  of  B.  and  C.  (e).  But  in  almost  all  the 
cases  in  which  the  holder  has  been  allowed  to  avail 
himself  of  his  security  to  the  extent  of  its  apparent 
liability,  there  has  been  either  an  ignorance  of  the 
union  of  the  parties  in  one  partnership,  or  of  the 

(a)  Ex  parte  Beran,  10  VeB.  107. 

(6)  Ex  parte  La  Fonst,  Co.  B.  L.  361.  Ex  parte  Benson,  Jh.  263.  In  re 
Burton,  dted  8  Vet.  546.    Ex  parte  Bigg,  2  Rose,  37. 

(c)  ExparU  La  Forett,  tupra.  (jl)  Ex  parte  Adam,  I  Ves.  and  Bea. 

493.  8.  C  2  Rose,  36.  {e)  ExparU  Wenday,  2  Ves.  and  Bea.  254.  S.  C 

Rose,  441. 
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subdivision  of  them  into  distinct  trading  establish- 
ments (a).  Where  six  persons  were  in  partnership  as^ 
bankers  under  two  firms,  and  two  of  them  A.  and 
B.  carried  on  a  distinct  trade,  and  C*  accepted  a  bill 
for  A.  and  B-,  and  in  exchange  they  delivered  to 
him,  at  the  same  time,  a  bill  to  the  same  amount, 
drawn  and  accepted  by  the  six,  but  not  indorsed  by- 

A.  and  B.,  it  was  held  that  it  was  a  purchase  by  C, 
and  that  C,  having  paid  his  acceptance,  and  the 
bill  lie  received  being  dishonored,  was  not  entitled 
to  prove  the  amount  against  the  estate  of  A.  and 

B.  (b). 

It  was  long  doubted,  whether,  if  a  firm  be  indebted 
to  one  of  the  partners,  the  creditors  on  the  separate 
estate  of  that  partner  should  be  admitted  as  creditors 
on  the  partnership  estate,  in  competition  with  the 
joint  creditors  ;  Lord  Hardwicke  conceived  and 
held  (c),  that  where  money  had  been  lent  to  the 
partnership  by  a  partner,  who  afterwards  became 
bankrupt,  the  separate  creditors  of  the  latter  might 
prove  the  amount  of  the  loan,  as  a  debt  against  the 
joint  estate.  Lord  Thurlow,  however,  thought  dif- 
ferently, and,  in  a  subsequent  case  (cQ,  decided  that 
proof  could  not,  under  such  circumstances,  be  made : 
on  the  principle  that  the  equities  of  the  creditors, 
whether  joint  or  separate,  must  be  worked  out 
through  the  medium  of  the  partners,  and  that  it  was 
a  clear  and  well  established  rule  that  the  individual 
partner  could  not  himself  prove  against  the  joint 
estate  in  competition  with  the  creditors  of  the  firm, 
who  were  in  fact  his  own  creditors,  and  thereby 
take  part  of  the  fund  to  the  prejudice  of  those  who 
were  not  only  creditors  of  the  partnership  but  of 
himself.  Therefore,  where  there  was  a  joint  com- 
mission against  two  partners,  and  a  separate  com- 
mission against  one  of  them,  and  the  assignees  under 

(a)  Ss  parte  Bank  of  England,  S  IU»e,  83.    See  also  2  Chrut  B.L.  306. 
(6)  Ex  parU  Hiuder,  1  Olyn  and  James,  9.  S.  C.  Buck,  I70.  and  3  Madd.  1 1 7. 
(c)  Ex  parte  Hunter,  1  Atk.  223.  (d)  Ex  parte  Lodge,  Ca  B.  L.  605. 

S.C.  1  Ves-jun.]  66. 
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to  the  destruction  of  the  rule  itself.  Therefore, 
where  two  partners  of  a  larger  banking  firm  carried 
on  a  separate  trade  as  ironmongers,  and  a  debt  arose 
from  the  aggregate  firm  to  theseparate  trade,  in  respect 
of  monies  procured  for  the  benefit  of  the  aggregate 
firm,  on  the  credit  of  the  indorsement  of  the  separate 
firm.  Lord  Eldon  held  that  no  proof  could  be  made 
on  behalf  of  the  firm  of  the  two  against  the  aggre- 
gate firm  in  respect  of  that  debt  (a).  And  if  the 
firm  consist  of  two  persons  only,  and  one  carry  on  a 
separate  trade,  as  they  are  both  liable  for  the  same 
joint  debts,  the  solvent  partner  is  not  entitled  to 
prove,  under  the  commission  against  his  copartner, 
a  debt  for  goods  sold  by  his  distinct  house  to  the 
firm,  until  the  joint  creditors  have  been  satisfied.  It 
would  be  otherwise  in  the  case  of  a  firm  of  A.,  B., 
C,  and  D.,  proving  against  a  firm  of  A.,  B.,  C,  and 
£. ;  for  the  former  would  not  be  liable  for  the  joint 
debts  of  the  latter  firm.  (A).  So,  if  the  concern  car- 
ried on  by  one  partner  is  merely  a  branch  of  the 
joint  concern,  proof  will  not  be  permitted  (c). 

When  a  joint  commission  is  taken  out,  the  cre- 
ditors of  the  separate  estates  are  not  entitled  to  in- 
terest upon  their  debts  after  the  payment  of  twenty 
shillings  in  the  pound,  unless  the  jpint  creditors  have 
received  the  principal  of  their  debts  in  full ;  but  the 
overplus  of  the  separate  estates  must  be  applied  to 
increase  the  joint  fund  [d).  And  if,  under  a  joint 
commission,  both  the  joint  and  separate  creditors 
receive  the  full  amount  of  the  principal  of  their 
debts,  and  there  is  a  debt  due  from  the  separate 
estate  of  one  partner  to  the  joint  estate,  the  creditors 
upon  the  joint  estate  will  be  entitled  to  interest  upon 

{a)  Ss  parte  Sillitoe,  1  Olyn  andJames.  374.  (()  ExforU  Adanu,  1  Roee, 
S06.  (c)  Ex  parU  St  Barbe,  1 1  Ves.  413. 

(J)  ExparU  Boudman,  Co.  Q.  L.  198.  S.  C.  1  Cox,  'llh.  Ex  parte  Clarke,  4 
Ves.  S77.  Ex  parte  Boyd,  1  Glyn  and  James,  285.  Where,  after  satisfying  both 
joint  and  separate  creditors*  there  is  a  surplus,  it  is  provided  by  the  late  general  bankrupt 
act,  6  Oe&  4.  c.  16.  s.  1 32.  that  it  shall  not  be  paid  over  to  the  bankrupts  until,  first, 
interest  has  been  paid  on  those  debts  which,  either  by  law  or  by  contract,  cany  interest ; 
and  secondly,  until  interest,  at  the  rate  of  fonr  per  ceat,  has  been  paid  upon  all  other 
debts  provod  under  the  commission. 
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their  debts  subsequently  to  the  date  of  the  commis- 
sion, to  be  paid  out  of  the  surpIus^  of  the  sepiarate  ' 
estate;  upon  this  principle, that  neither  the  partner- 
ship nor  the  individual  partner  can  claim  in  compe- 
tition with  the  creditors;  and  if  the  creditors  are 
entitled  to  any  interest,  the  interest  is  as  much  a 
debt  as  the  principal :  and  that  principle  will  prevent 
either  the  partnership  or  the  individual  debtor  rank- 
ing with  the  other  creditors,  until  the  whole  of  their 
demand  is  satisfied  {a).  It  has  already  been  stated 
that  where  there  is  a  surplus  upon  the  joint  estate, 
after  payment  of  all  the  joint  creditors,  the  separate 
creditors  of  each  partner  have  a  lien  upon  that  sur- 
plus, and  it  must  be  administered  amongst  them  {b). 
And  where  a  man  is  a  partner  in  separate  firms, 
each  of  which  becomes  bankrupt,  the  surplus  of  his 
separate  estate  will  be  applied  in  discharging  the 
joint  debts  of  the  firms,  in  proportion  to  the  whole 
amount  of  the  debts  proved  against  each  firm  re- 
spectively (c). 

The  creditors  may  agree  that  the  joint  and  sepa- 
rate estates  of  the  bankrupts  shall  be  blended,  and 
the  joint  and  separate  creditors  paid  pari  passu,  as 
if  they  were  all  creditors  of  the  same  class ;  and  if 
all  the  creditors  of  each  description  are  unanimous^ 
the  court  will  order  a  consolidation  of  the  two 
estates.  But  where  a  meeting  of  the  joint  and 
separate  creditors  had  been  called  by  advertisement; 
and  the  creditors  present  at  the  meeting  had  agreed 
to  a  consolidation,  the  court  refused,  by  acting  upon 
their  resolution,  to  bind  the  interest  of  the  absent 
creditors  of  both  classes,  but  directed  a  reference 
to  the  commissioners  to  inquire  if  the  proposed  con- 
solidation was  for  the  general  benefit  (d). 

Nothing  particular  occurs  with  regard  to  the  cer- 
tificates or  their  operation,  when  several  are  included 

(a)  El  parte  Reeve,  9  Ves.  588.                 (b)  Ex  parU  King,  17  Ves.  115.  In 

rt  Wait,  1  Jac.  ud  Walk.  6l0.              .  (c)  ExparU  Fianklyn,  Buck,  S32.  Er 

parU  Braoe»  Whitm.  B.  L.  3S3.     Es  parte  Banon,  Ibid.  354.                (^)  Ex 
partt  Strutt,  1  Olyn  and  Jameiu  29. 

y 
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in  the  same  commission.  If  they  are  obtained 
agreeably  to  the  directions  of  the  statute,  they  are 
of  course  bars  against  all  creditors,  whether  they 
have  signed  or  not,  but  the  creditors  will  not  be 
deprived  of  their  remedy  against  the  bankrupts,  if 
the  certificates  have  been  procured  by  means  which 
the  legislature  has  reprobated*  In  the  case  of 
Norton  v.  Shakspeare  {d)y  a  deed  of  composition, 
framed  only  for  the  joint  creditors  of  two  bankrupts, 
and  which  was  signed  by  seven  joint  creditors  out 
of  ten,  but  not  by  any  of  the  separate  creditors  of 
one  of  the  bankrupts,  was  held  not  such  a  '*  com- 
pounding with  his  creditors,''  as  would,  within  the 
meaning  of  the  statute  5  Geo.  S.  c.  90.  s.  9*  {p)> 
avoid  the  effect  of  a  subsequent  certificate  under  a 
commission  of  bankrupt,  to  protect  the  future  estate 
and  effects  as  well  as  the  person  of  one  of  the  bank- 
rupts, who  was  afterwards  sued  to  judgment,  and 
had  execution  levied  on  his  goods  by  one  of  his 
separate  creditors.  And  if  a  commission  against 
partners  be  superseded  as  to  one  or  more  of  them,  a 
certificate  subsequently  obtained  by  the  partner,  as 
to  whom  the  commission  was  not  ordered  to  be 
superseded,  is  not  thereby  afiected  (r).  Where  a 
joint  certificate  was  duly  signed  by  the  creditors, 
and  one  of  the  bankrupts  died  before  the  commis- 
sioners certified  their  conformity,  but  the  commis- 
sioners afterwards  certified  that  the  bankrupts  bad 
conformed,  and  that  one  of  th^  bankrupts  died 
without  having  made  the  usual  affidavit  of  con- 
formity; upon  the  petition  of  the  surviving  bankrupt, 
the  LordX!hanceUor  ordered  that  the  joint  certificate 
should  be  inserted  in  the  Gazette,  as  the  separate 
certificate  of  the  petitioner,  and  that  the  same  should 
be  allowed  and  confirmed,  if  no.  cause  should  be 
shown  to  the  contraiy,  as  such  separate  certificate  (d). 

(a)  15  East,  619.  Curling  r.  Oakley,  dted  1  Selw.  N.  P.  (5tli  ed.)  S50.    S.  P. 
And  Bce  ^ug^ter  v.  Chejme,  1  Mm.  ud  Sdw.  182.  (&)  See  6  Gok  4. 

&  16.  s.  127.  {c)  6  Geo.  4.  c  16.  b.  16.  (d)  Ex  parte  Cnnie,  10  Vck 

51.     S.  P.  Ex  fo^e  Conttt,  I  Qljn  mA  JiAaet.  ^8.    And  tee  Bioinky  v. 
Goodere^  1  AiL  77. 
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After  their  certificate  has  been  regularly  signed 
and  allowed  by  the  Lord  Chancellor^  and  a  final 
dividend  has  been  made,  the  bankrupts  under  joint, 
as  under  separate  commissions  of  bankruptcy,  are 
entitled  to  a  decent  and  reasonable  allowance  out  of 
their  effects  (tf).  Partners,  however,  under  a  joint 
commission,  are  not  entitled  to  a  double  allowance, 
one  in  respect  of  the  joint,  and  the  other  of  the 
separate  estate ;  but  one  allowance  only  in  respect 
of  their  joint  and  separate  effects  is  to  be  divided 
between  them,  according  to  thct  proportions  which 
the  surplus  of  each  of  their  separate  estates,  after 
payment  of  tlieir  respective  separate  debts,  and  the 
respective  moieties  of  their  joint  estate,  have  contri- 
buted to  the  payment  of  their  joint  debts  (A).  And 
in  determining  the  question  of  allowance  the  joint 
and  separate  estates  are  not  to  be  considered  as  di* 
stinct,  and  as  if  two  commissions  had  issued ;  but  the 
two  estates  are  to  be  blended,  to  consider  whether 
one  allowance  is  to  be  made.  Therefore,  a  bankrupt 
under  a  joint  commission  was  held  not  to  be  entitled 
to  an  allowance,  though  his  joint  estate  paid  ten 
shillings  in  the  pound,  unless  both  joint  and  separate 
Creditors  who  had  proved  had  been  paid  the  same 
dividend  (c).  So  where,  under  a  separate  com- 
mission against  one  partner  and  the  usual  order 
fbr  keeping  distinct  accounts,  the  joint  estate  paid 
eighteen  shillings  in  the  pound,  and  the  separate 
estate  only  two  shillings,  the  bankrupt  was  held  not 
entitled  to  an  allowance,  on  the  ground  that  the 
payment  to  the  joint  creditors  was  not  a  payment 
under  the  bankruptcy,  but  was  a  piere  mode  of  ar- 
rangement which  could  not  give  the  bankrupt  any 
other  privileges  than  what  he  would  have  been  en- 
titled to  if  his  joint  property  had  been  distributed 
under  the  direction  of  a  court  of  equity  (rf).     And 

(«)  See  6  Oeo.  4.  c.  16.  i.  128.  ^  (6)  Sxvarte  Bate,  1  Bra.  C  C.  453. 

&  C  Co.  B.  L.  488.  (c)  Es  parte  Fow^X,  1  Madd.  68.    See  also  Ex  parte 

Stflei,  1  Atk.  208.  (d)  Ex  parte  Fatlow,  2  Ve^  and'Bca.  209.  S.  C. 

I  Roae^  4S1.    Ex  parte  Tendl,  Back,  345. 
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a  bankrupt  who  pays  twenty  shillings  in  the  pound  • 
under  a  separate  commission  to  his  separate  ere- 
ditors  is  not  entitied  to  an  allowance  against  the  right 
which  the  joint  creditors  have  to  the  surplus  under 
the  usual  order  (a).  With  respect  to  the  allowance, 
under  a  joint  commission,  it  was  formerly  considered 
that  it  could  only  be  claimed  jointly ;  and  there- 
fore that  if  one  partner  solely  obtained  his  certificate 
he  was  not  entitled  to  it,  so  long  as  his  co-partner 
remained  uncertificated  (b).  This>  however,  has 
subsequently  been  remedied  by  a  legislative  pro- 
vision (c),  which  declares,  that  **  in  all  joint  com- 
missions, under  which  any  partner  shall  have  obtained 
his  certificate,  if  a  sufiScient  dividend  shall  have  been 
paid  upon  the  joint  estate,  and  upon  the  separate 
estate  of  such  partner,  he  shall  be  entitled  to  his 
allow^ance,  although  his  other  partner  or  partners  may 
not  be  entitled  to  any  allowance." 

Sometimes  it  happens  that  one  partner  only  com- 
mits an  act  of  bankruptcy,  while  the  others  remain 
perfectly  solvent;  in  which  case,  a  separate  commis- 
sion can  alone  be  supported  against  the  party  com- 
mitting the  act  of  bankruptcy. 

As  to  the  trading  and  act  of  bankruptcy  requisite 
.  to  ground  a  separate  commission,  it  can  make  no 
difference  whether  a  person  carries  on  business  with 
others  or  by  himself.  With  respect  to  the  petition- 
ing  creditor's  debt,  it  was  questioned  in  a  case,  in 
which  the  point  was  most  elaborately  discussed  (rf), 
whether  a  joint  debt  due  from  all  the  partners  would 
support  a  separate  commission  against  one  of  them ; 
and  the  question  was  then  settled  in  the  affirmative^ 
and  is  now  indisputable  (e).  But  a  debt  due  from 
one  partner  to  another,  where  the  accounts  have 
not  been  balanced  and  adjusted,  is  not  a  sufficient 


(a)  Ex  parte  Holmes,  3  Ves.  and  Bea.  ]37<  S.  C  2  Rose,  95.  (6)  £r  parte 

PoweU)  1  Madd.  68.  (r)  6  Geo.  4.  c.  16.  s.  129.  {d)  Crisp  v,  Peirit, 

Willcs,  467.  S.  C.  1  Atk.  133.  (<?)  Ex  parte  Elton,  3  Vcs.  239.     £x  parU 

Chandler,  9  Ves.  35*    Ex  parte  Ackermaa,  14  Ves.  604.     Ex  parte  Dewdney,  15^ 
Ves.  4J)9.    Ex  parte  Lavender,  18  Vcs.  19.  .  .  ^ 
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foundation  for  a  commission  j  although  Lord  Eldon 
thought  that  had  the  partnership  been  determined, 
and  had  the  solvent  partner  paid  all  the  debts,  a 
commission  might  have  been  supported  {a).  And 
in  a  late  case  where  the  petitioning  creditors  had  all 
been  in  co-partnership  with  the  bankrupt  in  a  con- 
tract to  supply  provisions  for  the  use  of  the  navy, 
and  the  affairs  of  the  contract  had  not  been  settled. 
Lord  Ellenborough  intimated  that  if  the  debt  of  the 
petitioning  creditors  arose  out  of  the  partnership 
concerns,  it  was  insufficient  [bi).  But  where  the 
proprietor  of  goods  entrusted  them  to  a  trader  to 
sell,  upon  an  agreement  that  after  deducting  the 
cost  price  of  the  goods,  thie  interest  of  money,  and 
all  charges,  the  profits  should  be  equally  divided; 
and  after  a  sale  and  appropriation  of  the  profits,  the 
trader  was  indebted  to  the  proprietor  in  more  than 
one  hundred  pounds,  it  was  ruled  that  this  was  a 
good  petitioning  creditor's  debt  (c). 

A  separate  commission  against  one  partner  fol- 
lowed by  an  adjudication  that  he  is  a  bankrupt,  puts 
an  end  to  the  partnership;  and  the  share  or  interest 
of  the  bankrupt  partner  in  the  partnership  effects, 
upon  the  execution  of  the  assignment  by  the  com- 
missioners, vests  in  his  assignees.  The  effect  of  the 
bankruptcy  is  to  dissolve  the  partnership,  and  to 
avoid  all  the  acts  of  the  bankrupt  from  the  day  of 
the  bankruptcy.  It  severs  the  joint  tenancy;  and 
the  assignees  of  the  bankrupt  partner  become  tenants 
in  common  with  the  solvent  partner  in  the  partner- 
ship effects,  subject  to  all  the  rights  of  the  latter  (cf), 
but,  according  to  the  doctrine  of  courts  of  equity, 
perhaps,  with  equities  in  them  vastly  beyond  what 
tenants  in  common  have  where  no  bankruptcy  has 

(a)  £r  parU  NoLes,  1  Mont  B.  L.  21,  605.  See  aUo  Wert  v.  Skip,  1  Ves.  sen. 
239.  S.  C.  2  Swanst.  586.  (6)  Windham  v.  Patenon,  1  SUrk.  N.  P<  G.  144. 

(c)  Maroon  v.  Barber,  Gow's  N.  P.  C.  17. 

{d)  Fox  V.  Hanbury,  Cowp.  448.  Hague  t;.  Rolleston,  4  Barr.  2174.  £s  parU 
Smith,  5  Ves.  295.  It  has  been  ruled  by  Lord  Ch.  J.  HoUy  that  if  there  be  four 
partnen»  whereof  three  are  bankrupta,  and  their  shares  assigned,  and  a  payment  is 
made  to  him  that  was  no  bankrupt,  it  is  a  payment  to  all  the  assignees ;  for  now 
they  are  all  partners.    Anon.  12  Mod.  4-17. 
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occurred  (a).  We  will  in  the  first  place  consideir 
the  effect  of  an  assignment  under  a  separate  com- 
mission, and  what  property  passes  by  it  to  the 
assignees. 

A  separate  commission  being  a  statute  execution 
against  both  separate  and  joint  estate,  the  assignees 
take  under  it  all  the  separate  property  of  the  bank- 
rupt, and  all  his  interest  in  the  joint  property  (b) ; 
the  extent  of  which  interest  is  exactly  the  same  as 
that  which  vests  in  a  separate  creditor  of  one  partner 
by  a  judgment  at  law,  taking  execution  against  the 
partnership  effects.  The  interest  of  the  solvent 
partner  is  not  affected  by  the  execution  in  the  one 
instance  (c),  nor  by  the  bankruptcy  in  the  other  (d). 
In  the  case  of  an  execution,  the  sheriff,  though  he 
may  seize  the  whole  of  the  joint  property,  can  sell 
only  an  undivided  moiety ;  and  the  vendee  becomes, 
quoad  the  interest  of  the  indebted  partner,  tenant 
in  common  with  the  splvent  partner,  taking  only 
the  undivided  share  of  the  debtor,  subject  to  all  the 
rights  of  the  other,  and  to  the  account  to  be  taken 
between  them  as  partners.  So,  in  the  case  of 
bankruptcy,  the  assignees  under  a  separate  com- 
mission can  affect  the  joint  property  no  farther 
than  the  bankrupt  himself;  they  have  no  right  to 
change  the  possession,  or  to  make  any  specific 
division  of  the  effects;  they  take  only* such  un- 
divided share  or  interest  as  the  bankrupt  himself 
ha4,  and  in  the  same  manner  as  he  held  it,  that  is, 
sqbject  to  all  the  rights  and  liens  of  the  other 
partner,  and  they  are  entitled  only  to  that  balance 
which  is  ascertained  to  be  due  to  the  bankrupt,  after 
the  partnership  debts  and  the  claims  of  the  solvent 
partner  are  satisfied,  and  a  division  is  made  of  the 
surplus.    But,  whatever  his  interest  is,  the  assignees 


(a)  Per  Lord  Eldon^  Barker  v.  Ooodair,  11  Ves.  8& 

{b)  EsparU  Gobham,  1  Bxo.  C  C  576.  Ex  fMrt$  Hodgaon,  2  Bro.  C.  C.  5. 
Hdrsey^s  case,  3  P.  Wins.  23.  Bolton  v.  Puller,  I  Bos.  and  Pul.  539.  Ex  parte 
Bamed,  1  Glyn  and  James.  311.  (c)  Heydmi  v,  Heydoo,  1  Salk.  392. 

(4^  Taylor  v.  Fields,  4  Ves.  396.  S.  C.  15  Vei.  559.  n. 
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are  entitled  to  it  specifically,  and  no  agreement  made 
between  the  partners  themselves,  in  contemplation 
of  bankruptcy,  can  prevent  their  right  from  attach- 
ing. Thus,  in  a  late  case(a)  it  appeared,  that  articles 
of  partnership  had  provided,  that  on  a  dissolution  by 
the  death,  notice,  or  misconduct  of  a  partner,  the 
remaining  partners  should  have  the  option  of  taking 
bis  share  at  a  valuation^  payable  by  yearly  install 
ments  in  the  course  of  seven  years;  and  that,  on 
the  bankruptcy  or  instdvency  of  a  partner,  the  part- 
nership should  be  immediately  void  as  to  him  ;  but 
by  a  deed,  executed  four  years  subsequently,  the 
partners  declared,  after  a  recital  that  such  was  their 
intention  in  the  articles,  that  in  the  event  of  bank- 
ruptcy or  insolvency,  the  same  arrangement  should 
be  practised  as  on  dissolution  by  death,  notice,  or 
misconduct;  one  of*  tiie  partners  having  become 
bankrupt  within  a  few  months  after  the  execution 
of  the  latter  deed,  it  was  held,  that  his  assignees 
were  not  bound  by  it.  Had  such  a  provision  been 
contained  in  the  original  articles  of  partnership,  it 
seems  doubtful  whether  it  would  hot  have  been 
void,  as  being  contrary  to  the  policy  of  the  bankrupt 
laws.  For,  although  the  owner  of  property  may,  on 
alienation,  qualify  the  interest  of  his  alienee,  by  a 
condition  to  take  effect  on  bankruptcy,  yet  it  seems 
that  he  cannot,  by  contract  or  otherwise,  qualify  his 
own  interest  by«  a  like  condition,  determining  or 
controlling  it  in  the  event  of  his  own  bankruptcy,  to 
the  disappointment  or  delay  of  his  creditors ;  the  jus 
disponendi  which,  for  the  first  purpose,  is  absolute, 
being,  in  the  latter  instance,  subject  to  the  disposition 
previously  prescribed  by  law  (i).  And  if  one  partner 
advance  part  of  his  share  of  the  expense  of  an  ad- 
venture, and  give  his  notes  for  the  remainder,  which 
do  not  become  due  until  after  he  is  declared  a  bank* 
rupt,  the  assignees  are  entitled  to  his  full  share  of 
the  profits  of  the  adventure,  notwithstanding  the 

(a)  Wikan  v.  Oftoiwood,  1  aWMiiU  471.  B.  C- 1 1.  WUaoo,  383. 
(6)  See  1  SwansU  481.  n. 
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holders  of  the  notes  receive  only  a  dividend  under 
the  commission ;  and  the  solvent  partners  cannot, 
by  voluntarily  discharging  the  notes,  stand  in  the 
place  of  the  bankrupt,  for  any  proportion  of  the 
profits,  to  which  he  would  have  been  entitled  (a). 
So,  if  one  partner  mortgages  all  his  interest  in  the 
partnership  stock  to  the  other  members  of  the  firm, 
or  to  a  person  in  trust  for  them,  and  afterwards,  and 
until  he  becomes  bankrupt,  continues  to  act  as  a 
partner,  witliout  delivering  exclusive  possession  of 
the  stock  to  the  mortgagee,  the  share  so  mortgaged 
is  distributable  under  the  commission,  as  the  sepa- 
rate property  of  the  bankrupt  (i).  And  where  two 
persons,  on  entering  into  partnei'ship,  agreed  that 
the  manufactory  and  utensils  in  trade  should  be  the 
separate  property  of  one  of  them,  and  that  the  other 
should  pay  a  rent  in  proportion  to  his  share  of  the 
business,  and  the  manufactory  and  utensils'  being 
insured  in  the  name  of  the  true  owner,  they  wer^ 
subsequently  consumed  by  fire,  and  afterwards  a 
commission  of  bankruptcy  issued  against  both,  it  was 
held  that  the  insurance  money  formed  part  of  the 
separate  estate  of  the  assured,  and  was  unaffected 
by  the  statute  (c).  We  have  already  explained  (rf) 
that,  where  a  firm  consists  of  a  dormant  and  an 
ostensible  partner,  and  the  latter  becomes  bankrupt, 
the  whole  joint  property  will  pass  as  his  separate 
estate  under  the  statute  oi  James,  and  of  course  that 
it  will  so  pass  under  the  late  general  bankrupt  act  in 
which  the  provisions  of  the  former  statute  have  been 
embodied  (e).  This,  in  some  instances,  bears  hard 
upon  the. dormant  partner,  who  may  be  called  upon 
to  pay  the  partnership  debts,  at  the  same  time  that 
he  is  deprived  of  all  the  partnership  property  ac- 
quiied  by  the  contracting  those  debts ;  but  as  the 
world  naturally  gives  credit  to  the  ostensible  partner 

(a)  Smith  v,  De  SUva,  Cowp.  469.  (A)  Ryall  r.  Rowles,  1  Ves.  sen.  348J 

S.  C.  1  Atk.  165.  I  Wils.  260.     Hall  r.  Gurney,  Co.  B.  L.  333.    Ex  parte 
Standeroom,  Ibid.  337.  S.  C.  2  Cox,  234.  (c)  Ex  parte  Smith,  3  Madd. 

63  S.  C.  Buck,  149.  (<i)  See  ante,  p.  303.  {e)  See  the  6  Geo.  4.  c.  16. 

a.  72. 
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on  his  reputed  property,  and  as  the  statute  was 
particularly  directea  to  remedy  the  mischief  arising 
from  a  trader's  holding  out  a  delusive  responsibility, 
it  follows  that  the  person  who  permits  him  to  exhibit 
that  false  appearance  should  be  answerable  for  the 
consequences.  And  with  respect  to  the  two  classes 
of  creditors,  no  injustice  or  inconvenience  will,  ge- 
nerally speaking,  result  to  them.  The  separate  cre- 
ditors, who  trusted  the  ostensible  partner  on  the 
faith  of  his  apparent  ownership  of  the  property, 
have  the  primary  claim  to  it,  and  justly  so,  for  other- 
wise there  might  not  be  any  fund  to  which  they 
could  resort  for  payment ;  whilst  the  joint  creditors 
will  be  entitled  to  any  surplus  that  may  remain  after 
satisfying  the  separate  creditors,  and  will  also  have 
their  remedy  against  the  dormant  partner  for  the 
whole  or  any  part  of  the  partnership  debts.  Where 
a  sole  trader  agreed,  in  consideration  of  a  sum  pay- 
able by  instalments,  to  take  two  persons  into  part- 
nership with  him  for  a  period  of  eighteen  years,  and, 
after  they  were  admitted,  the  firm  became  bankrupt 
whilst  some  of  the  instalments  remained  unpaid,  it 
was  determined  that,  unless  the  bargain  was  ab  initio 
a  mere  fraud,  the  instalments  must  be  paid  as  they 
became  due :  for,  upon  admission,  the  whole  price 
became  debitum  in  prcpsenti^  although  solvendumin 
Juturo.  In  equity,  as  well  as  at  law,  such  a  contract 
is  performed,  on  one  side,  by  admission ;  and  the 
consideration  must  be  paid  by  the  other  side.  The 
loss  is  not  a  breach  of  contract,  but  a  contingency, 
subject  to  which  the  party  purchased :  and  if  no 
provision  was  made  for  such  an  event  by  the  agree- 
ment, equity  can  give  no  relief.  It  might  be  other- 
wise if  the  party  had  been  drawn  into  the  bargain  by 
fraud  and  misrepresentation  [a) :  fo^r  though,  even  in 
such  fraudulent  case,  the  injured  party  could  not  be 
allowed  to  prove  in  competition  with  the  creditors 
of  the  firm,  in  respect  of  the  instalments  actually 

(ay  Akharst  v.  Jackton,  1  Swanst  85«  S-  C  1  J.  Wils.  57. 
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paid  (a) }  yet  Bayment  of  the  future  insts^lments 
could  not  be  eniorced  (b).  If,  after  an  act  of  bank* 
ruptcy  committed  by  one  partner,  the  solvent  part- 
ners continue  to  trade  with  the  joint  capital,  they 
must  account  to  the  assignees  for  the  bankrupt's 
share  of  the  profits  derived  from  such' trading  (c). 
And  on  this  principle,  upon  an  deception  to  a  mas* 
ter's  report,  stating  the  capital  and  stock  in  trade  of 
a  partnership  to  consist,  at  the  time  of  the  bank* 
ruptcy  of  one  of  the  partners,  of  the  estimated  value 
of  the  dead  stock  employed  in  it,  it  was  referred 
back  to  him  to  state  what  was  the  amount  of  the 
capital,  and  also  of  the  stock  in  trade  at  that  time^ 
in  order  to  adjust  the  amount  of  subsequent  profits 
to  which  the  assignees  of  the  bankrupt  partner  were 
entitled,  as  against  the  other  partners,  who  con* 
tinned  to  trade  with  the  partnership  property  after 
the  bankruptcy  (rf). 

If  a  customer  agree  to  pay  into  a  bank  composed 
of  four  partners,  Sills  of  exchange  indorsed,  and  to 
take  in  return  their  promissory  notes,  the  relation  of 
debtor  and  creditor  is,  by  the  contract,  created  with 
respect  to  all  bills  paid  into  the  bank,  and  notes 
taken  in  return,  so  long  as  the  firm  continues  the 
same  as  when  the  agreement  was  entered  into  :  and 
if  the  whole  of  the  partners  become  bankrupt^  no 
lien  can  be  claimed  upon  the  bills  paid  in  before  the 
bankruptcy  ^  such  bills  will  be  held  to  have  been 
paid  in  for  the  purpose  of  being  discounted,  and  the 

Eroperty  in  them  to  have  become  vested  in  the 
ankers  (e) :  but  if  one  or  more  of  the  partners 
become  bankrupt,  and  subsequently  bills  are  paid  in, 
this  transaction  cannot  be  referred  to  a  contract 
made  in  contemplation  of  the  security  of  the  whole 
four  original  partners.  When  the  customer  receives 
promissory  notes,  purporting  to  be  the  security  of 
the  four,  but  whicn,  in  truth,  are  the  security  of 

(a)  Ex  parte  Broome,  1  Rose,  69.  (6)  Hamil  v.  Stokes,  4  Price,  166. 

S.  C.  1  Daniel,  20.  (c)  Gzmwshay  v.  CoUids,  15  Ves.  318.  (<I)  a  C. 

1  Jac  and  Walk.  267.  («)  Ex  pt^rU  M^Gae,  2  Rose,  377-  note. 
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fewer  than  the  whole  number,  he  does  not  receive 
the  consideration  he  contracted  for ;  and  his  bills 
were  delivered  to  persons  to  whom  his  contract  did 
not  apply :  should  they,  therefore,  also  become  bank- 
rupts, their  assignees  cannot  retain  the  bills  so  paid 
in  ;  the  promissory  notes,  however,  given  in  return 
for  the  bills,  must,  of  course,  be  restored  {a).  And 
if,  by  construction  of  a  written  document  to  that 
effect,  an  agreement  can  be  fairly  inferred,  that,  not- 
withstanding the  change  of  firm,  the  contract  made 
with  the  original  firm  shall  be  continued,  the  depo- 
sitor of  bills  with  the  new  firm  can  have  no  relief  (6). 
We  have  seen  in  a  former  part  of  this  work  (c), 
that  an  act  of  bankruptcy  committed  by  one  part- 
ner, when  followed  by  a  commission,  dissolves  the 
partnership  by  relation  to  the  time  when  the  act 
of  bankruptcy  was  committed.  The  partner,  there- 
fore, who  has  committed  the  act  of  bankruptcy 
cannot  afterwards  communicate  to  strangers  any 
rights  either  against  the  firm  or  the  joint  property ; 
because  the  commission  and  assignment  retro- 
apectively  deprive  him  of  all  capacity  of  acting ;  they 
determine  his  power  to  bind  the  firm  by  relation  to 
the  date  of  bis  bankruptcy,  and  all  his  rights,  from 
that  time,  passing  to  his  assignees,  he  ceased  to  have 
any  further  control  over  the  partnership,  or  the  joint 
property.  And  the  statutes  concerning  bankrupts 
make  an  entire,  not  a  partial  avoidance  of  the  bank- 
rupt's acts,  as  well  in  respect  of  his  partner's  moiety 
as  his  own.  Therefore,  where  a  partner,  on  the  eve 
of  his  bankruptcy,  voluntarily  deposited  goods  with 
a  third  person  for  a  creditor  of  the  firm,  and  the  de- 
posit falsely  purported  to  be  founded  upon  a  sup<- 
posed  sale ;  the  creditor,  after  the  bankruptcy  of  the 
partner,  having  received  information  of  tne  deposit, 
declared  his  acceptance  of  it ;  and,  in  an  action  of 
trover  by  the  assignees  under  a  joint  commission  to 


(fl)  Ex  parle  M'Oae,  19  Ves.  609.    Ex  parte  Rowton,  1 7  Ves.  431.        (6)  Ex 
jroHe  Manii,  li  R««,  M3.  (e)  See  «mU^  p.  249. 
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recover  the  goods,  it  was  held  that  the  creditor  could 
not  resist  their  claim,  inasmuch  as  the  deposit  was 
not  completed  until  after  the  bankruptcy  of  the 
party  depositing,  at  which  time  the  partnership  was 
at  an  end  (a).  So,  where  two  of  three  partners 
affecting,  but  without  authority,  to  bind  the  firm,  by 
deed  assigned  a  debt  due  to  them  from  a  cor- 
respondent abroad,  without  his  privity,  to  a  creditor 
at  home,  and  afterwards,  by  the  direction  of  such 
correspondent,  drew  a  bill  of  exchange  in  the  name 
of  the  firm  upon  his  agent  here,  which  was  accepted, 
payable  to  their  own  order,  for  the  amount  of  the 
debt ;  and  then  the  two  partners,  having  in  the  mean 
time  committed  acts  of  bankruptcy,  indorsed  such 
hill  to  the  creditor  of  the  firm  in  part  satisfaction  of 
his  debt,  and  afterwards  separate  commissions  were 
sued  out  against  the  two  partners,  who  were  declared 
bankrupts,  and  their  effects  assigned,  the  other  part- 
ner being  all  the  time  abroad.  It  was  held  that  by 
such  indorsement  of  the  bill  by  the  two,  after  acts  of 
bankruptcy  committed  by  them,  though,  before  the 
commission  issued,  nothing  passed  to  the  creditor ; 
for  the  bankrupt  partners  had,  by  relation,  ceased, 
at  thetime  of  such  indorsement,  to  have  any  control 
over  the  joint  stock  as  partners,  and  therefore  could 
not  bind  either  the  property  of  their  assignees,  or  of 
their  solvent  partner  (p).  But  the  acts  of  a  solvent 
partner,  indisposing  of  the  property  in  the  course  of 
trade,  after  a  secret  act  of  bankruptcy  committed  by 
his  co-partner,  are  valid.  Therefore,  upon  a  ques- 
tion, whether  assignees  under  a  joint  commission 
against  two  partners  taken  out  after  the  bankruptcy 
of  both,  could  maintain  an  action  of  trover,  against 
a  person  in  possession  of  goods  under  a  sale  or  con? 
signment^  bo?id  ^dcy  for  a  valuable  consideration, 
and  without  any  mixture  of  fraud,  from  one  of  the 
partners,  who  had  not  then  committed  any  act  of 
bankruptcy  himself,  but  after  an  act  of  bankruptcy 

(a)  Hague  v.  Rolleston,  4  Burr.  2176.       (6)  Thomason  v.  Frere,  10  East,  416. 
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committed  by  the  other  partner;  the  Court  held  the 
action  could  not  be  maintained,  because  the  act  of 
the  partner,  who,  at  the  time  of  the  consignment, 
had  not  committed  any  act  of  bankruptcy,  bound 
both,  and  also  because,  supposing  the  consignment 
avoided  by  the  act  of  bankruptcy  of  the  other  part- 
ner, then  it  was  an  action  of  trover,  by  one  tenant  ia 
common  against  another,  which  clearly  was  not  sus- 
tainable (a).  And  the  same  rule  holds,  although  the 
solvent  partner  knew  of  the  bankruptcy ;  for  eve» 
in  such  case,  the  solvent  partner,  having  a  lien  on 
the  partnership  funds  for  his  own  indemnity,  limited 
to  their  being  applied  to  the  payment  of  partnership 
debts,  may  dispose  of  partnership  property  in  dis- 
charge of  a  debt  due  from  the  partnership ;  and 
though  he  afterwards  become  bankrupt,  an  action 
for  money  had  and  received  will  not  lie  against  the 
creditor  at  the  suit  of  the  joint  assignees.  Thus, 
where  one  of  two  partners,  who  were  country 
bankers,  became  bankrupt,  and  the  defendants  being 
holders  of  their  notes,  obtained  payment  of  part  of 
them  from  the  London  bankers,  at  whose  house  they 
were  payable,  out  of  the  funds  in  their  hands,  be- 
longing to  the  country  bank,  and  the  solvent  part- 
ner, knowing  of  the  bankruptcy,  procured  a  debtor 
to  the  firm  to  give  his  bill  in  part  satisfaction  of  his 
debt,  and  indorsed  and  delivered  the  same  to  the 
defendants,  in  payment  of  the  residue  of  the  notes 
in  their  hands,  and  afterwards  became  bankrupt ;  it 
was  held,  that  the  assignees  could  not  recover  from 
the  defendants  the  monies  so  paid  to  them  by  the 
London  bankers,  nor  the  proceeds  of  the  said  bill  (i). 
But  after  a  secret  act  of  bankruptcy  committed  by 
one  of  two  partners,  the  other  cannot,  by  an  in- 

(a)  Fox  V,  Haabury,  Gowp*  448.  And  see  Anon.  12  Mod.  446.  Smith  t^. 
Stokes,  1  East,  36'4.  Smith  v,  Orid,  Ibid.  369.  and  the  judgment  of  Lord  Chief 
Baron  Thompton  in  Coldwell  v.  Gregory,  1  Price,  1 29*  In  Brickwood  v.  Miller, 
3  Meriv.  282.  Sir  WlUittm  Grant  is  reported  to  hnve  said,  that  it  is  perhaps  a 
matter  of  some  uncertainty  to  what  extent  the  bankruptcy  of  one  partner  affects  the 
power  of  the  others  over  the  partnership  property. 

(ft)  Haxvey  v.  Crickett;  5  Mau.  and  Selw.  336. 
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dorsement  in  the  name  of  the  firm,  transfer  the  proM 
perty  in  a  bill,  which  belonged  to  the  firm  before  the 
bankruptcy ;  for  the  partnership  having  ceased  to 
exist,  the  solvent  partner  is  to  be  considered  as 
tenant  in  common  with  the  assignees  of  the  bankrupt 
partner,  and  consequently  the  property  in  a  bill  can 
only  be  transferred  by  their  respective  indorse- 
ments {a).  And  it  is  stated  to  have  been  held  on  a 
motion  for  a  new  trial,  that  a  dispositidn  by  the  sol- 
vent partners  of  a  partnership  security,  after  the 
bankruptcy  of  an  individual  member  oi  the  firm,  is 
not  available  in  favour  of  a  creditor,  who,  at  the  time 
of  such  disposition,  was  privy  to  the  bankruptcy ; 
because  the  right  of  the  creditor  to  retain  the  secu- 
rity under  such  circumstances,  is  in  direct  contra- 
vention with  the  principles  of  the  bankrupt  laws^ 
which  subject  the  partnership  property,  as  it  existed 
at  the  time  of  the  bankruptcy,  to  the  claims  of  the 
creditors  of  the  single  bankrupt  (6).  It  has  been 
intimated  that  where  acts  of  bankruptcy  are  com- 
mitted by  partners  at  distinct  times,  and,  between 
the  two  acts,  the  then  solvent  partner  pays  a  debt  to 
a  joint  creditor,  the  joint  assignees  may,  in  an  action 
for  money  had  and  received  to  their  use,  as  assignees 
of  the  partner,  who,  at  the  time  of  the  payment,  had 
committed  the  act  ofbankruptcy,  recover  a  moiety  (c). 
But  it  seems  difficult  to  conceive,  upon  what  princi- 
ple a  partner  is  to  be  considered  as  entitled  to  a 
moiety  of  each  article  or  sum  belonging  to  the  part- 
nership, until  the  accounts  are  taken  ;  and  the  more 
especially^  so,  in  a  case  in  which  the  right  of  the 
creditor  stands  upon  the  legal  efiect  of  partnership^ 
by  which  a  partner  may  make  a  valid  transfer  to  a 
third  person,  without  subjecting  the  validity  of  «uch 
transfer  to  depend  upon  the  claims  between  the 
piutners  themselves.     A  partner,  whose  interest  is 

(a)  Raixisbottom  v.  L^wis,  1  Ctoipb.  379.    And  see  Rauuibotham  v.  Gator, 
1  Stark.  N.  P.  C.  228.  (6)  Ramsbottom  v.  Duck,  1  Mont.  Dig.  iA  New 

Deds.  p.  18.  of  the  notes.  (c)  Smith  v.  Goddard,  3  Bo&  and  PuL  465.    Whit- 

well  V.  Thompson,  1  £sp.  N.  P.  C.  68»  72.    But  see  the  judgment  of  Hdroydt  J> 
in  Harvey  v,  Crickett,  mpray  temb.  contra. 
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confined  to  the  profits,  and  does  not  extend  to  the 
capital,  cannot,  after  the  bankruptcy  of  the  reaJ 
owner,  transfer  the  property,  so  as  to  render  the 
transfer  effectual  against  the  assignees  (a).  And  upon 
the  principle  that  a  separate  commission  against  one 
partner  severs  the  joint-tenancy,  and  vests  the  bank- 
rupt's share  of  the  partnership  effects  in  his  assignees 
as  tenants  in  common  with  the  solvent  partner,  by 
relation  to  the  time  of  the  act  of  bankruptcy,  an  in- 
junction has  been  granted  against  proceeding  under 
sl  foreign  attachment  in  the  Lord  Mayor^s  court 
against  the  property  of  two  partners,  where  a  com- 
mission had  been  sued  out  against  one  of  them,  over- 
reaching the  attachment  by  relation  to  the  date  of 
the  bankruptcy  (b).  But  where  the  commercial 
establishment  is  carried  on  both  in  this  and  in  a 
distant  country,  not  subject  to  the  bankrupt  laws,  a 
creditor  of  the  firm  who,  after  an  act  of  bankruptcy 
committed  by  a  partner  resident  here,  attaches  the 
joint  property  abroad,  cannot  be  compelled  to  refund 
what  he  so  obtains  by  legal  process ;  for  the  court 
cannot  reach  the  property  abroad,  or  bind  the  part- 
ners who  are  out  of  its  jurisdiction ;  and  whenever 
it  takes  from  the  creditor  his  separate  remedy,  it 
professes,  at  least,  to  give  him  his  distributive  share 
of  the  whole  partnership  property.  Therefore,  where 
a  partnership  was  formed  in  the  West  Indies^  and 
one  of  the  partners  came  to  England^  and  established 
himself  in  London  for  the  purpose  of  conducting 
the  English  branch  of  the  business,  and  he  received 
and  disposed  of  the  consignments  from  the  West 
Indies^  and  shipped  cargoes  from  England  to  his 
partners  there,  and  after  an  act  of  bankruptcy  com- 
mitted by  him,  a  joint  creditor  attached  in  the  West 
Indies  property  belonging  to  the  firm  ;  it  was  held 
that   the  assignees   under  a   separate   commission 

(a)  Mevcr  v,  Shurpe,  5  Taunt  74. 

{b)  Barker  v.  Qoodair,  11  Ves.  78.  Dutton  v.  MorrisoD,  17  Ves.  105.  S.  C. 
I  Bow,  213.  In  Briitow  v.  Potts,  1 1  Vea|  81,  in  noee,  Lord  Rottl^  held  a  dif- 
fbcBt  opinion,  as  he  dedded  that  Uie  assignees  of  one  of  the  joint  debtors  had  no 
equity  to  obtain  an  injunction  against  citditon  who  bad  attached  die  joint  estate. 
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against  that  partner  could  not  compel  the  attaching 
creditor  to  refund  the  property  which  he  had  at- 
tached, or  to  account  for  what  he  had  received  by 
virtue  of  his  attachment  {a).  And  the  same  rule 
which  governs  the  case  of  an  attachment  against 
joint  property  within  the  reach  of  the  court  must 
apply  with  equal  force  to  an  execution  against  joint 
estate  similarly  situated.  Therefore,  where  after  an 
execution  issued  at  the  instance  of  joint  creditors 
against  joint  effects,  a  commission  of  bankruptcy 
was  sued  out  by  another  joint  creditor  against  one 
of  the  partners  upon  an  act  of  bankruptcy  antecedent 
to  the  execution  executed,  it  was  determined  that 
the  creditors  who  had  taken  the  effects  by  virtue 
of  the  execution  could  not  retain  them  against  the 
assignees  under  the  separate  commission  (Jb). 

It  has  been  said  (c),  that  if  joint  property  be  in  the 
possession  of  a  bankrupt  partner  at  the  time  of  the 
bankruptcy,  the  assignees  may  take  the  whole  pro- 
perty and  sell  it,  but  they  must  account  to  the  other 
partner  for  his  share.  In  a  recent  case,  however, 
where,  under  a  separate  commission  against  one 
partner,  the  assignees  took  possession  of  the  part- 
nership property,  and  were  about  to  sell  it,  the  Vice-^ 
Chancellor  J  on  the  application  of  the  solvent  partner, 
granted  an  injunction,  restraining  the  sale,  although 
the  bill  contained  no  offer  to  pay  the  joint  creditors^ 
but  merely  proposed  to  account  for  the  share  of  the 
bankrupt  partner  (d).  But,  under  a  separate  com- 
mission,  if  all  the  joint  property  is  seized  by  the  as- 
signees, and  the  solvent  partner  is  dead,  the  assig- 
nees may,  by  a  bill  in  equity,  be  compelled  to  divide 
not  only  a  moiety,  but  the  whole  of  the  joint  effects 

(a)  Brickwood  v.  Miller,  S  Meiiv.  270.  (b)  In  re  Wait,  I  Jac.  and  Walk. 

605.     And  see  Dutton  v.  Morrison,  17  Ves.  193.  (c)  Per  Lord  Kenyan^ 

Smith  V.  Stokes,  1  East,  369. 

(J)  Allen  V.  Kilbree,  4  Madd.  464.  But  the  court  will  not,  on  the  application 
of  joint  creditors,  restrain  the  assignees,  under  a  joint  commission,  from  a  nle  of  the 
stock  in  trade  of  the  bankrupt  partners,  because  in  proceeding  to  such  sale,  the  assig- 
nees act  at  their  own  risk,  and  upon  their  own  responsibility,  and  they  and  not  the 
court  are  to  be  judges  of  the  propriety  and  expediency  of  it  Ex parU  Montgomery, 
1  Glyn  and  James.  338.    See  Ex  parte  Figes,  Ibid.  122. 
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amongst  the  joint  creditors  [a) ;  and  if  the  solvent 
partner  is  abroad,  the  whole  estate  is  administered 
in  bankruptcy  (i).  Under  a  separate  commission, 
the  separate  estate  is  entitled  to  be  reimbursed  out 
of  the  joint  estate  expenses  incurred  in  recovering 
property  for  the  benefit  of  the  joint  creditors  (c). 

Before  the  passing  of  a  late  act  of  Parliament,  it 
was  an  established  tule  that  joint  creditors  should 
riot  be  permitted  to  vote  or  interfere  in  the  choice 
of  assignees  under  a  separate  commission  (d)*  The 
electors  of  the  assignees  were  the  separate  creditors, 
and  the  petitioning  creditor,  whether  joint  or  sepa- 
rate (e)j  but  if  there  were  not  any  separate  cre- 
ditors, the  amount  of  whose  debts  would  entitle  them 
to  vote  (y),  or  if  there  were  not  any  joint  estate  (jg\ 
or  a  solvent  partner  (A),  the  joint  creditors  woiiJd 
have  been  entitled  to  have  proved  their  debts  for 
this  purpose.  And  even  where  joint  creditors  were 
excluded  from  voting,  the  court  would  in  sonie  cases, 
where  they  were  unrepresented,  have  appointed  a 
person  as  an  agent  or  inspector  of  the  joint  estate, 
with  ample  authority  to  take  care  of  their  interests  (i). 
But  now,  by  the  6  Geo.  4.  c.  16.  s.  62.,  it  is  enacted, 
"  that  in  all  commissions  against  one  or  more  of  the 
partners  of  a  firm,  any  creditor  to  whom  the  bank- 

(a)  Hankey  v.  Gairett,  1  Ves.  jun.  236.  S.  C.  S  Bro.  C.  C.  457.  Everett  v. 
Baacfaouie,  10  Vei.  98.  The  practice  is  to  obtain  this  arrangement  by  order  upon 
petition  after  the  dioice  of  assignees.  Co.  B.  L.  256. 1  MonL  B.  L.  330. 

{h)  Per  Lord  Eldony  Barker  o.^Kwdair,  1 1  Ves.  86.  (c)  Ex  parte  Ruther- 

ford, 1  Rose,  201. 

{d)  Ex  parte  Alcodc,  11  Ves.  603.  Ex  parte  Hubbard,  13  Ves.  424.  Ex  parte 
Longnum,  18  Ves.  71.  Ex  parte  Taylor,  18  Ves.  284.  Ex  parte  Parr,  18  Ves.  70. 
S.  C.  1  Rose,  76.  Ex  parte  Sirapson,  1  Meiiy.  38.  S.  G.  2  Rose,  337. 

(«)  Ex  parte  Hall,  9  Ves.  349.  Ex  parte  Ackannan,  14  Ves*  604.  Ex  parte 
Dewdney,  15  Ves.  499. 

(/)  Ex  parte  Jones,  18  Ves.  283.  S.  C.  reported  twm*  Ex  parte  Layoock,  1 
Rose»  32. 

(g)  Ex  parte  Pinkerton,  6  Ves.  814.  n.  Ex  parte  Machell,  2  Ves.  and  Bea.  216* 
8.  C.  1  Rose,  447. 

(h)  Ex  parte  Janson,  3  Madd.  229.  S.  C.  Buck,  227. 

(t)  Ex  parte  Basarro,  1  Rose*  266.  Ex  parte  De  Tastet  and  Ex  parte  Martell, 
lU  324.  5  S.  C.  1  Ves.  and  Bea.  280.  Ex  parte  Mills,  3  Ves.  and  Bea.  l39.  S.  C. 
2  Rose,  68.  Ex  parte  Simpson,  1  Meriv.  38.  S.  C.  2  Rose,  337.  Where,  under  a 
separate  commission,  a  solicitor  was  appointed  by  the  assignees,  and  the  joint  cre- 
diton  employed  another  solicitor  for  the  benefit  of  the  joint  estate,  it  was  hdd  that  they 
were  not  entitled  to  have  the  ezpeoses  thereby  incurred  paid  out  of  the  joint  estate. 
Ex  parte  Longman,  1  Rose,  303. 

Z 
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rupt  or  bankrupts  is  or  are  indebted,  jointly  with  the:, 
other  partner  or  partners  of  the  said  firm,  or  any  of 
them,  shall  be  entitled  to  prove  his  debt  under  such 
commission  for  the  purpose  only  of  voting  in  the 
choice  of  assignees  under  such  commission,  and  of 
assenting  to  or  dissenting  from  the  certificate  of  such 
bankrupt  or  bankrupts,  or  of  either  of  such  purposes," 

Where  the  assignees  under  a  separate  commission 
possess  themselves  of  the  joint  property,  it  may  fre- 
quently be  to  the  interest  of  joint  creditors,  that 
distinct  accounts  should  be  kept  of  the  joint  and 
separate  estates,  and  that  each  should  be  applied  to 
the  payment  of  the  respective  classes  of  creditors, 
according  to  the  customary  mode  of  applying  the 
different  estates,  when  separate  creditors  prove  under 
a  joint  commission.  The  correct  mode  of  effecting 
this  arrangement  is  by  bill :  but  the  practice  is  to 
obtain  the,  order  by  petition  after  the  choice  of 
assignees  (a).  And  where,  under  a  separate  com- 
mission against  one  of  two  partners,  the  usual  order 
was  obtained  for  keeping  distinct  accounts  of  the 
joint  and  separate  estate,  the  bankrupt  having  paid 
^Os.  in  the  pound  to  all  his  creditors,  obtained  an 
order  for  the  payment  of  the  surplus  to  him,  and 
the  same  was  accordingly  paid.  The  representative 
of  the  other  partner  was  served  with  the  petition,, 
and  by  mistake  had  omitted  to  appear.  Upon  her 
petition  it  was  held,  that  she  was  entitled  to  apply 
by  petition  in  bankruptcy  for  an  account  of  such  sur- 
plus, and  for  payment  of  her  proportion  of  it,  and 
that  the  court  had  jurisdiction  to  make  the  order  (i). 
Where  two  separate  commissions  are  taken  out  against 
different  members  of  a  firm,  it  has  been  said  that  there 
ought  not  to  be  orders  for  keeping  distinct  accounts 
under  each  commission  (c). 

We  will  now  consider  the  right  which  the  joint 
creditors  have  of  proving  their  debts,  with  a  view  to 

(a)  1  Mont.  B.  L.  330.  Co.  B.  L.  353.  (()  Ex  parte  Lufev,  1  Rofle» 

442.    It  was  luged  ^bax  the  application  ahould  have  been  by  bill, 
(c)  Fer  Lord  Eldottj  JBx  parte  JMtaa^  Buck»  7. 
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receiving  dividends,  under  a  separate  commissioa 
issued  against  one  of  their  debtors  (a).  Where,  the 
separate  commission  issues  at  the  instance  and  on 
the  petition  of  a  joint  creditor,  (i)  his  right  is  in 
no  respect  distinguishable  from  that  of  a  separate 
creditor.  He  is  entitled  to  prove  his  debt  under 
the  commission  as  if  it  were  a  separate  debt,  and 
to  receive  a  dividend  pari  passu  with  the  separate 
creditors.  It  is  not  even  an  objection  to  his  proof 
that  as  to  part  of  the  debt  proved  he  is  a  trustee 
for  another  joint  creditor,  who,  according  to  the 
general  rule,  could  not  himself  liave  proved,  so 
as  to  have  been  entitled  to  receive  a  dividend,  be- 
cause with  the  trust  the  commissioners  or  creditors 
have  no  right  to  interfere  (c).  But  in  determining 
the  rights  of  the  other  joint  creditors  under  a  sepa- 
rate commission,  great  uncertainty  and  confusion 
has  prevailed.  In  the  time  of  Lord  Hardwicke  the 
rule  adopted  was  to  permit  joint  creditors  to  prove 
under  a  separate  commission  against  one  partner,  or 
under  separate  commissions  against  all  the  partners, 
for  the  purpose  of  assenting  to  or  dissentmg  from 
the  certificate ;  and  the  joint  creditors  were  consi- 
dered to  have  an  equitable  right  to  any  surplus  of 
the  separate  estates,  after  payment  of  the  separate 
creditors;  but  the  joint  property  was  distributed 
under  a  joint  commission  taken  out  for  that  purpose, 
or  a  bill  must  have  been  filed  for  an  account  of  the 


(tf)  In  Heath  v.  Hall,  4  Taunt  328.  Man^ld^  C.  J.  sayi,  •'  The  practice  of  the 
Coart  of  Chancery  hai  varied  mudi  within  my  memory ;  it  used  to  ht  that  a  joint 
creditor  might,  under  a  snarate  oommiwon,  pvove  and  reoeiTe  a  dividend ;  but  now 
he  cannot  proceed  to  receive  a  dividend  unless  there  is  a  surplus ;  he  can  only  prove 
his  debt** 

(ft)  Eg  parte  Hall,  9  Vet.  349-  ,  Ex  parte  Ackerroan,  14  Ves.  604.  Ex  parte 
Dewdney,  15  Ves.  499.  The  petitioning  creditor  under  a  joint  oommissbn  cannot 
snsiain  a  daim  of  proof  against  the  separate  estates  of  the  badlmipts,  in  oompetkion 
with  the  separate  creditors.  And  therefore,  where  a  joint  ereditor  sued  oat  a  commis* 
sion  against  A.  ^  as  surviving  partner  of  B.,*'  it  was  held«  that  it  was  a  statute,  execn- 
tioe  aoainst  joint  and  separate  estate,  and  that  the  creditor  could  daim  only  agahiet 
the  jomt  estate.    Ex  parte  Baned,  1  Gljm  and  James.  309. 

(c)  Exparte  Be  Tastet,  17  Ves.  f47.  S.  C  1  Role,  la  Hie  petitioning  ere. 
ditor  under  a  commissioD  agunst  two  or  move  partners  of  a  firm  is  not  entitled  to 
receive  a  dividend  out  of  the  separate  estates  nrteaUy  with  the  sspazate  tidtoa. 
6  Geo.  4.  c.  16.  s.  62. 

z2 
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joint  estate  (fl).  This  rule  was  broken*  in  upon  by 
Lord  Tfiurlow;  who  expressed  his  decided  opinion 
that  the  contrary  course  was  the  best,  as  being  the 
most  legal,  and  who,  in  several  instances  (b),  allowed 
the  joint  creditors. to  prove  and  take  dividends  under 
a  separate  commission  ;  his  lordship  holding  that  a 
commission  of  bankruptcy  was  an  execution  for  all 
the  creditors,  and  as  tne  assignees  under  a  separate 
commission  might  possess  themselves,  not  only  of 
the  separate  estate,  but  of  the  bankrupt's  proportion 
of  the  joint  estate,  and  as  a  joint  creditor  having 
brought  an  action  and  recovered  judgment  against 
all  his  debtors  might  have  several  executions  against 
each,  therefore  the  bankruptcy  preventing  his  action 
with  effect,  should  be  considered  a  judgment  for  him 
as  well  as  the  others,  and  consequently  that  no  di- 
stinction ought  to  be  made  between  joint  or  separate 
debts,  but  that  they  ought  all  to  be  paid  rateably  out 
of  the  bankrupt's  property,  which  was  composed  of 
his  separate  estate,  and  his  moiety  or  other  propor- 
tion of  the  joint  estate  (c).  Lord  Rosslyn  acted  for 
some  time  upon  the  practice  established  by  Lord 
Thurlow^  but  afterwards  with  some  alteration ;  and 
upon  great  consideration^  he  restored  the  principle 
of  the  rule  which  had  been  adopted  by  Lord  Hard* 
Wic/ce.  In  the  case  Ea^ parte  Elton  (</),  Lord  Rosslyn 
says,  ^^  The  plain  rule  of  distribution  is^  that  each 
estate  shall  bear  its  own  debts.  The  equity  is  so 
plain,  that  it  is  of  course  upon  a  bill  filed.  The 
object  of  a  commission  is  to  distribute  the  effects 
with  the  least  expense.  Every  order  I  make  to  prove 
a  joint  debt  upon  the  separate  estate  must  produce 
a  bill  in  equity.     It  is  not  fundamentally  a  just  dis- 


(a)  Ex  parte  Bandier,  1  Atk.  98.  Ex  parte  Vogud,  1  Atk.  132.  Ex  parte  Old- 
know,  Co.  B.  L.  245.  Bx  parte  Cobham,  Jh.  246'.  See  also  Dutton  v.  Morriw», 
1 7  Ves.  207.    Ex  parte  Farlow,  1  Rose,  422. 

(6)  Ex  parte  Haydon,  Coi  B.  L.  246.  S.  G.  1  Bro.  C.  C.  453.  Ex  parte  Cop- 
land,  Ca  B.  L.  248.  S«  C.  1  Cox,  420.  Bx  parte  Hodgson,  2  Bio.'C.  C.  ^  Ex 
parte  Page,  lb.  1 1 9.    Ex  parte  Flintum,  lb.  120. 

(c)  See  Dutlon  v.  Morrison,  17  Ves.  207.  {d)  3  Ves.  242. 
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tribution,  nor  a  convenient  distribution  ;  because  it 
tends  to  more  litigation  and  more  expense.  Every 
creditor  of  the  partnership  would  comfe  upon  the 
separate  estate.  The  consequence  would  be,  the 
assignees  of  the  separate  estate  must  file  a  bill  to  re- 
strain the  dividend  upon  all  these  proofs,  and  make 
the  partners  parties.  But  there  is  another  circum- 
stance ;  it  is  a  contrivance  to  throw  this  upon  the 
separate  estate ;  for  what  hinders  them  from  reco- 
vering at  law  this  debt  against  the  partnership,  for 
it  is  money  paid  to  one  of  the  partners  ?  They  have 
nothing  to  do  but  to  bring  an  action  against  the 
partners.  The  affairs  of  the  partnership  may  be 
very  much  involved ;  but  if  they  are  arrested,  they 
would  pay  it.  It  is  not  stated  as  a  case  where  there 
are  no  jomt  effects.  Here  it  is  onl^  that  there  are 
two  funds.  Their  proper  fund  is  the  joint  estate,  and 
they  must  get  as  much  as  they  can  from  that  first. 
I  have  no  difficulty  in  ordering  them  to  be  admitted 
to  prove,  but  not  to  receive  a  dividend/'  This 
rule  was  afterwards  acted  upon  by  Lord  Rosslyn  (a), 
and  was  adopted  and  followed  by  Lord  Eldon  in 
many  subsequent  cases,  not  because  he  was  con- 
vinced of  its  propriety,  or  of  its  being  better  cal- 
culated to  the  due  administration  of  justice  than  the 
doctrine  introduced  by  Lord  Thurlow^  but  he  ad- 
hered to  it,  because  it  was  the  practice,  and  to  avoid 
the  mischief  arising  from  shaking  settled  rules  (&). 
According  to  the  rule,  therefore,  which  these  deci- 
sions established^  if  there  was  a  joint  fund,  or  a  sol- 
vent partner,  a  joint  creditor  was  not  entitled  to 
prove  his  debt  under  a  separate  commission  for  the 
purpose  of  receiving  a  dividend,  without  the  Lord 
Chancellor*s  order  (c).  And  notwithstanding  the 
joint  property  was  of  the  most  trivial  amount,  yet  if 
there  was  such  a  fund,  of  any,  even  the  smallest  de- 
scription, and  it  was  capable  of  being  realized,  the 

.  .(a)  BxnarU  Abdl,  4  Ves.  837.  (h)  Bx  parie  Clay,  0  Ves.  813,  and  the 

caatt  dted  lU.  m  not.  Ex  parte  KenongUn,  14  Ves.  447.    Ex  parte  Taitt,  16  Ves. 
J93.  (c)  1  Mont,  B.L.  230. 
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rule  was  inflexible,  and  there  would  be  no  departure 
from  it  (a).  Lord  EldoUj  indeed,  admitted  this  qua- 
lification of  the  rule,  that  "  if  the  property  alleged  to 
exist  be  of  such  a  nature,  and  in  such  a  situation,  that 
any  attempt  to  bring  it  within  the  reach  of  the  joint 
creditors  must  be  deemed  a  desperate,  or,  in  point  of 
expense, an  unwarrantable  attempt,  that  would  autho* 
rize  a  departure  from  the  rule ;  as  in  truth  there  would 
then  be  no  joint  property  (6)/'  And  joint  estate  was 
said  to  mean  such  estate  only  as  came  under  the 
administration  of  the  assignees  to  distribute,  and 
not  to  extend  to  joint  estate  pledged  for  more  than 
its  value  (c).  Therefore,  a  creditor  having  joint  pro- 
perty of  the  bankrupts  in  pledge,  and  selling  the 
same  after  the  bankruptcy  tor  a  sum  less  than  his 
debt,  might,  notwithstanding,  prove  for  the  difference 
against  the  separate  estates  of  the  bankrupts,  if 
there  was  no  other  joint  property  (d).  But,  until  a 
sale  took  place,  the  creditor  would  not  be  permit- 
ted to  prove,  because  the  amount  of  the  debt  remain- 
ing due  could  not  be  ascertained (^).  And  if  seve- 
ral firms  were  engaged  in  a  joint  adventure,  and 
there  was  no  joint  property,  the  creditors  of  the  ad- 
venture, in  the  event  of  bankruptcy,  must  have 
proved  against  the  estates  of  the  individuals,  and 
not  of  the  firms  (y*)«  So,  although  there  was  not 
any  joint  fund,  yet  if  there  was  a  solvent  partner,  a 
joint  creditor  would  not  be  permitted  to  prove  and 
receive  a  dividend  under  a  separate  commission  {g\ 
And  by  the  term  solvent  partner  was  understood  a 
partner  against  whom  no  commission  of  bankruptcy 
nad  issued  (h)  j  for,  as  it  was  recently  observed  (i). 


(a)  Ex  parte  Peake,  2  Rose,  54.    See  also  /n  r^  Lee,  lb.  io  no^       {b)  Id.  lUd. 

(c)  ExparU  Hill,  2  N.  R.  191,  ii.  (d)  Ex  parte  G^er,  2  Madd.  362. 

{e)  Ex  parte  Hopley,  I  Jac.  &  Walk.  423.  S.  C.  2  Jac.  &  Walk.  220;  and  1 
6^  &  James,  63.  Ex  parte  Smith,  2  Rose,  64.  Ex  parte  Greenwood,  Budc,  323. 
Ex  parte  Baiday,  1  Olj^  and  James,  272.  A  pending  ezecatidm,  in  respect  of  a. 
jmnt  debt,  will  not  aflfoct  a  creditor's  right  to  pnnre  a  distinct  scpante  debt,  under  a 
separate  commission.    Ex  parte  Stanborouj^,  5  Madd.  89. 

(/)  Ex  parte  Wylie,  2  Rose,  393.  (g)  Ex  parte  Kendngtoa,  14  Ves.  447. 

Ex  parU  Kendall,  ib.  449.  Ex  parte  Sadler,  15  Ves.  62*  {h)  Everett  v.  Bade*. 
house,  10  Ves.  lOa  (i)  EspofU  Janwio,  3  Madd.  329.  S.  C  Bu(^  227. 
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a  person  may  be  insolvent,  and  yet  be  able  to  pay  a 
considerable  part  of  his  debts ;  and  as  a  creditor,  by 
using  due  diligence  against  such  a  debtor,  might 
obtain  payment,  it  follows  that  insolvency  must,  for 
this  purpose,  be  distinguishable  from  bankruptcy ; 
for  in  the  latter  case  the  whole  of  the  property  is 
absorbed  by  the  commission,  and  there  cannot  pos- 
fflbly  be  any  prospect,  of  a  successful  result  attending 
the  legal  vigilance  of  the  creditor.  The  principle 
was,  that  whilst  there  was  any  fund,  however  small, 
to  which  to  resort,  or  whilst  a  chance  existed  of  ob- 
taining payment  from  any  of  the  debtors,  who  had 
not  been  declared  bankrupts,  the  joint  creditors 
could  not  prove  against  the  separate  estate  of  one 
of  the  partners,  in  competition  w4th  his  separate 
creditors.  Where,  indeed,  •  no  joint  property  ex- 
isted, but  there  was  a  solvent  partner  abroad,  who 
was  not  likely  to  return.  Lord  EJdon  ordered  proof 
of.a  joint  debt  under  a  separate  commission,  but  he 
directed  the  order  to  recite  that  it  was  admitted 
there  was  not  any  joint  fund  (a).  And  where  the 
partner  was  insolvent  at  the  time  the  proof  was  ten- 
dered, his  lordship  held  that  it  could  not  be  rejected, 
because  the  partner  continued  solvent  for  some;time 
after  the  commission  issued  (6).  Such  are  the  qua- 
lifications to  which  the  rule,  excluding  joint  cre- 
ditors from  receiving  a  dividend  under  a  separate 
commission,  was  formerly  subject ;  but  a  late  act  of 
parliament  (c),  which  confers  upon  a  joint  creditor 
the  right  of  proving  his  debt  under  a  commission  is- 
sued against  one  or  more  of  the  partners  of  a  firm 
for  the  purpose  of  voting  in  the  choice  of  assignees, 
and  of  assenting  to  or  dissenting  from  the  certi- 
ficate, expressly  provides,  that  such  creditor  shall  not 
receive  any  dividend  out  of  the  separate  estate  of 
the  bankrupt  or  bankrupts  until  all  the  separate 
creditors  shall  have  received  the  full  amount  of  their 

(a)  Ex  parte  Pinkertoil»  6  Ves.  814,  n.  14  Ves.  449.  See  also  ExparU  MacfaeO, 
2  Vek  and  Bttu  31G.  S.  C  1  Row,  447.      (6)  ExparteJaoMp  1  MonuB.  U  SS8. 
(c)  6  Geo.  4.  c  16.  e.  62. 
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respective  debts,  unless  he  be  a  petitioning  creditor 
in  a  commission  against  one  member  of  a  firm. 
Joint  creditors  will  be  permitted  to  prove  under  a 
separate  commission,  even  where  there  is  a  subsist- 
ing joint  estate,  or  a  solvent  partner,  if  they  will  dis- 
charge the  demands  which  the  separate  creditors 
have  upon  the  separate  estate  (a).  It  has  been  held 
that  a  creditor  who  proceeds  to  outlawry  against  two 
of  three  partners  cannot  prove  his  debt  against  the 
separate  estate  of  the  third  partner,  although  the 
latter  gave  a  separate  cognovit  in  the  action  in 
which  his  co-partners  were  outlawed  (i). 

If  joint  creditors,  under  an  order  to  prove  against 
separate  estates,  on  the  ground  of  there  being  no 
joint  property,  prove  against  one  or  more  of  thei^ 
exclusively  of  the  rest,  and  any  joint  property  is 
afterwards  realized,  the  estates  so  burthened  by  the 
proof  are  entitled  to  be  reimbursed  out  of  th>e  joint 
property  to  the  extent  of  the  proofs  made  against 
them,  before  the  joint  property  is  divisible  between 
the  separate  estates  (c).  And  where  both  the  joint 
and  separate  estates  were  liable  to  a  debt  to  the 
crown,  and  by  process  more  had  been  levied  upon 
the  joint  estate  than  its  proportion,  contribution  was 
decreed  between  the  two  estates,  and  it  was  referred 
to  the  master  to  settle  the  proportion  (rf). 

We  will  now  proceed  to  examine  in  what  cases  the 
joint  creditors  are  permitted  to  prove  a  debt  due 
from  a  single  partner  to  the  partnership  against  the 
separate  estate  of  that  partner,  and  aftei'wards  we  will 
*  advert  to  the  right  which  an  individual  partner  pos- 
sesses to  satisfaction  of  a  debt  due  to  the  partner- 
ship out  of  the  surplus  of  the  joint  estate,  in  prefer- 
ence to  the  separate  creditors  of  the  indebted  partner. 
Where  one  partner  has  taken  more  than  his  share 
out  of  the  joint  fund,  the  joint  creditors,  as  the  rule 
is  now  established,  cannot  be  admitted  to  prove 

(a)  Ex  parte  Chandler,  9  Ves.  35.    £x  parte  Hubbard,  1 3  Ves.  424.    Sec  also 
JSxjwrte  Taitt,  16  Ves.  196.  (6)  Ex  parte  Dunlop,  Buck,  253. 

{c)  Ex  parte  WiUock,  2  Rose,  392.  (rf)  Rogen  v.  Mackenzie,  4  VeB.  75^ 
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against  the  separate  estate  of  that  partner,  until  his 
separate  creditors  are  satisfied ;    unless  it  can  be 
shown  that,  in  drawing  out  the  money,  the  partner 
acted  fraudulently,  with  a  view  to  benefit  his  sepii- 
rate^  at  the  expense  of  the  joint  creditors.    The 
law,   sanctioned  by  the  authorities   of  Lord  TaU 
hot  (a),  and  Lord  Hardwicke  (6),  formerly  was,  that 
if  the  debt  raised  by  the  partners  against  an  indivi- 
dual partner  arose  out  of  contract,  as  upon  a  loan 
by  the  partnership  to  him,  the  ioint  creditors  might 
be  admitted  to  prove  against  the  separate  estate  in 
competitiQn  with  the  separate  creditors.     But  the 
opinions  entertained  by  those  noble  and  learned 
judges  have  been  receded   from  in  more  modern 
times ;  and  the  settled  doctrine  now  is,  that  if  the 
claim  arise  out  of  contract,  the  estates  are  to  be  ad« 
ministered  jointly  and  separately,  as  they  are  actually 
constituted  at  the  time  of  the  bankruptcy,  the  joint 
ci'isditors  not  being  permitted  to  recall  into  the  joint 
fund  what  one  partner  has  by  contract,  express  or 
implied,  subtracted  from  the  joint,  and  applied  in 
augmentation  of  his  separate  estate  (c)*     This  rule 
was  introduced  by  Lord  ThurloWjVfho,  having  much 
considered  the  questioh,  finally  determined  that  the 
assignees  on  benalf  of  the  joint,  could  not  prove 
against  the  separate  estate,  unless  the  partner  had 
taken  the  joint  property  with  a  fraudulent  intent, 
to  augment  his  separate  estate.     Thus,  where  Fen^ 
dull  was  a  dormant  partner  with  LodgCy  and  Lodge 
took  money  from  the  partnership,  to  a  considerable 
amount,  without  the  knowledge  of  Fendall,  who  did 
not  intermeddle  in  the  partnership  business,  Lord 
ThurloWy  after  taking  time  to  consider,  thought  he 
could  not  permit  the  assignees,  under  a  joint  com- 
mission, to  prove  against  the  separate  estate  of  Lodge, 
without  deciding  upon  a  principle  that  must  apply 
to  all  cases,  and  constantly  occasion  the  taking  an 

(a)  ExparU  Blake,  Co.  B.  L*  503.  S.  C.  nom.  Ex  parte  Dnke^  dted  1  Adc  225. 
<6)  ExparU  Hunter,  I  Atk.  2«3.  S.  C.  Ca  B.  L.  600.  (c)  Ex  parte 

YoDge,  3  Ves.  and  Bea.  34.  S.  C.  2  Rose,  44. 
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account  between  the  partners  and  the  partnership  in 
every  joint  bankruptcy.  He  said,  that  if  the  affida- 
vits had  gone  the  length  of  connecting  the  bank- 
ruptcy with  the  institution  of  the  partnership  trade, 
and  that  Lodge,  with  a  view  *  of  swindling  FendaU 
out  of  his  property,  had  got  him  into  the  trade,  an4 
then  taken  the  effects  of  the  partnership  into  his 
own  hands,  with  a  view  to  his  separate  creditors,  it 
might  have  been  different ;  and  the  petition,  on  the 
part  of  the  joint  creditors,  to  prove  against  the  sepa- 
rate estate,  was  dismissed  (a).  The  principle  esta- 
blished by  Lord  Thwrlow^^  decisions  has  been  ac- 
knowledged and  followed  by  Ij)rd  Eldon(ir)y  and 
it  is  now  an  indisputable  rule  in  bankruptcy,  that 
where  the  debt  from  one  partner  to  the  partnership 
was  incurred  with  the  privity  of  his  copartners,  proof 
by  the  joint  against  the  separate  estate  will  not  be 
admitted*  Thus,  if,  upon  the  formation  of  a  part- 
nership of  two  persons,  it  is  agreed  that  the  money 
shall  be  paid  into  the  bankers  in  their  joint  names, 
and  such  payment  is  not  made  in  their  joint  names, 
but  one  of  the  partners  permits  the  money  to  be  paid 
in  in  the  name  of  the  other  partner,  by  whom,  and  in 
whose  name,  all  the  drafts  are  drawn,  the  court  will 
infer  that  such  partner  was  permitted  to  apply  the 
partnership  funds  to  his  own  use  (c).  And  where 
one  partner,  entrusted  with  the  entire  management 
of  the  partnership  concern,  withdraws  money  for  his 
separate  use,  which  he  openly  and  without  disguise 
or  concealment  enters  in  the  partnership  books,  this 
is  not  such  a  fraud  as  will  entitle  the  joint  creditors 
to  prove  against  the  separate  estate  (rf).  Where, 
however,  the  debt  does  not  arise  out  of  contract,  but 
out  of  a  fraudulent  breach  of  the  obligations  exist- 
ing between  the  partners,  a  case  of  exception  is 
fornved  to  the  general  rule,  and  under  such  circum- 
stances it  has  been  decided  and  understood  from  For- 


(a)  JB«jNiffc  Lodge,CaB.  L,505.  S.a  1  VeB.juii.  166.    See  also  3  Ves.  and 
Bet.  213.    SxparteBtaoa,  Co.  B.  Ii.  503.    Ex  parte  GxiO,  Ibid. 
(()  Ex  parte  Hanis,  1  Rose,  129, 437.  S.  C.  2  Ves.  and  Bea.  SlO. 
(c)  Id.  Ibid.  (d)  Ex  parte  Smith,  1  Olyn  and  James,  74.  S.  C.  6  Madd.  2. 
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dyce's  case  (a)  dowti  to  the  present  time^  that  tbe 
funds  subtracted  shall  be  considered  as  detach^ed 
from  the  general  partnership  balance,  and  as  form- 
ing a  distinct  debt  due  from  one  estate  to  the  other. 
In  such  cases  the  court  has  said,  it  is  against  con^ 
science,  that  the  separate  creditors  should  resist  the 
restoration  of  that  which  the  separate  debtor,  from 
whom  the  joint  cieditors  seek  payment,  has  so  un- 
righteously, against  the  consult  oi  His  partners,  and 
in  fraud  of  their  contract,  taken  out  of  the  joint 
fund.  And  to  oonstitute  a  fraudulent  subtraction 
within  the  meaning  of  this  exception^  any  taking 
in  violation  of  express  or  implied  contract  is  pre^ 
sumptively  sufficient.  This  was  clearly  and  empha^ 
tically  advanced  by  Lord  Eldon  on  a  recent  occa- 
sion (J>\  when  he  thus  expressed  himself:  *'  I  now 
lay  down,  that  if,  in  either  the  expressed  or  implied 
terms  of  an  agreement  for  a  partnership,  there  is  a 
prohibition  ^  the  act,  and  it  is  done  without  the 
Knowledge,  consent,  privity,  or  subsequent  appro- 
bation of  the  other  partner,  before  the  bankruptcy  j 
and  to  the  intent  to  apply  partnership  funds  to  pri- 
vate purposes,  that  is  prtrm  facie  a  fraud  upon  the 
partnership.  To  illustrate  this,  I  will  put  the  simple 
case  of  a  partnership  between  two ;  and,  by  the  ar- 
ticles, all  the  money  is  to  be  paid  in  to  their  joint 
names  at  a  particular  bank^  and  they  are  prohibited 
from  drawing  out  more  than  50/.  a  month  each  f<M* 
individual  purposes;  that  during  the  month  of  Jantt' 
ary  they  mutually  observed  those  articles  by  paying 
in,  and  on  the  first  oi  February^  one,  instead  of  50l 
draws  out  550/.,  and  upon  the  next  day  a  bank-^ 
ruptcy  happens*;  if  it  is  made  out  that  this  over-' 
drawing  was  for  private  purposes,  and  without  the 
knowledge,  consent,  privity,  or  subsequent  apptoba* 
tion  of  the  other,  as  it  was  for  private  purposes^  and 
therefore  must  be  for  the  increase  of  the  individuars 
estate ;  and  as  it  w&s  against  the  covenanted  rights, 

(a)  ExjoTit  CMt»  Co.  B.  X*  54MS.     (ft)  SxparU  flanky  3  Vei.  and  Beth  214. 
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ot  ralJicr  the  prohibitions,  affecting  both,  and  with- 
out the  knowledge,  consent,  privity,  or  subsequent 
approbation  of  the  copartner,  it  is  as  much  a  fraud 
within  Lord  Thurlow  s  rule,  as  if,  according  to  the 
expression  I  am  informed  I  formerly  used,  he  had 
stolen  the  property."  In  the  foregoing  case,  his 
lordship  directed  the  commissioners  to  inquire  whe- 
ther the  money  was  applied  by  the  single  partner  to 
his  separate  use,  without  the  knowledge,  privity,  or 
approbation  of  his  copartner,  and  if  so,  he  declared 
that  the  joint  creditors  were  entitled  to  prove  against 
the  separate  estate  (a).  So,  in  the  instance  which  has 
been  before  adverted  to,  of  the  acting  partner  with- 
drawing part  of  the  joint  funds  for  his  separate  use, 
if,  instead  of  avowing  the  fact  at  the  time,  he,  by 
the  entries  in  the  books,  disguised  the  transaction, 
or  wholly  omitted  and  concealed  it,  the  joint  cre- 
ditors would  have  a  claim  upon  the  separate  estate 
in  competition  with  the  separate  creditors,  to  the 
•extent  of  the  sum  withdrawn  (i).  In  general,  how- 
ever, cases  of  this  kind  must  be  decided  upon  their 
particular  circumstances,  and  the  conclusion  of  law^ 
as  to  fraud,  must  depend  upon  the  nature  of  those 
circumstances.  But  it  may  be  observed,  that  the 
conduct  of  the  parties  in  a  partnership  may  superr 
sede  the  stipulations  of  the  articles,  and  raise  a  pre- 
sumption of  assent  to  a  different  agreement,  and  an 
approbation  of  a  different  mode  of  dealing  with  the 
partnership  funds,  from  their  knowledge  of,  and  ac- 
quiescence in  it.  Therefore,  where  the  articles  of 
partnership  provided  that  the  partners  should  not 
draw  out  for  their  own  individual  use  more  than  a 
certain  sum  every  month,  and  that  the  money  be- 
longing tp  the  concern  should  be  lodged  in  the 
hands  of  a  banker  in  their  joint  names,  but  after  the 
formation  of  the  partnership,  the  uniform  practice 
liad  been  for  one  partner  to  lodge  the  money  of  the 
concern  with  his  own  private  money  in  the  hands 

(a)S.€.  1  Rose,  129. 

(6)  Ex  parte  Smith,  I  Glyn  and  James,  74.  S.  C.  6  Madd.  2. 
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bf  a  banker  in  his  own  name,  and  he  bad  also  beeit 
in  the  habit  of  paying  and  drawing  out  money  as  he 
saw  occasion,  and  it  appeared  that  the  other  partner 
was  aware  of  this  departure  from  the  articles,  for 
he  not  only  kept  the  books,  but  the  amount  of  the 
sums  received  and  laid  out  by  his  co-partner  were 
regularly  communicated  to  him.  Lord  Eldon^  on  a 
petition  being  presented  by  the  assignees  under  a 
joint  commission  for  liberty  to  prove  against  the  se- 
parate estate  of  the  one  partner  a  sum  of  money,  as 
having  been  applied  by  him  to  his  own  private  use 
in  violation  of  the  partnership  articles,  held  that 
such  proof  could  not  be  admitted,  because  the  one 
partner  having  knowingly  acquiesced  in  what  ne- 
cessarily gave  to  the  other  the  whole  control  over 
the  joint  funds,  he  must  abide  by  the  consequences 
of  his  own  conduct,  notwithstanding  the  perversion 
was  in  defiance  of  the  original  partnership  con- 
tract (a). 

When  the  claims  upon  the  partners  and  the  joint, 
funds  are  fully  satisfied  (for  as  between  a  joint  debtor 
and  a  joint  creditor  there  cannot  in  any  case  be  a  com- 
petition [b)\  one  partner  may  successfully  assert  a 
right  to  satisfaction  of  a  debt  due  to  the  partnership 
from  his  copartner  out  of  the  surplus  of  the  joint 
estate,  in  preference  to  the  separate  creditors  of  the 
latter ;  and  if  that  fund  should  prove  insufficient  to 
discharge  the  demand,  he  may  likewise  insist  on 
coming  upon  the  separate  estate  pari  passu  with  the 
separate  creditors  (c).  Under  what  circumstances 
such  a  right  of  retainer  and  such  proof  is  allowed  we 
will  now  inquire.  The  principle  upon  which  the  right 
of  the  solvent  partner  to  the  surplus  of  the  joint 
estate,  in  exclusion  of  the  separate  creditors  of  his 
bankrupt  partner,  proceeds,  we  have  already  had 
frequent  occasion  to  notice,  and  it  is  this,  that  after 
payment  of  the  partnership  debts,  the  first  object  of 

(a)  Ex  parte  Harris,  1  Rose,  437*  S.  C.  2  Ves.  and  Bea.  1210. 

(ft)  Ex  parte  Keadal^  17  Ves.  521.    Ex  parte  Adams,  I  Rose,  305. 

(c)  Ex  parte  Terrell,  Buck,  346,    But  see  Ex  parte  Reerc,  9  Ves.  589. 


3C^  TJic  Consequences  of  a 

a  court  of  equity  is,  to  place  the  partners  themselves 
upon  a  footing  of  eqoautj,  by  reimbursing  one  part* 
ner  whatever  he  may  have  advanced  beyond  his  pro* 
portion,  or  by  making  him  refund  the  excess  of  his 
share  which  he  may  have  subtracted  (a).  The  rights 
of  the  partners  inter  se  are  secondary  and  subservient 
only  to  those  of  the  jpint  creditors,  and  although  the 
assignees  of  a  bankrupt  partner  have  a  lien  upon  his 
surplus  share  in  the  joint  estate,  yet  that  cannot  be 
ascertained  until  the  claims  upon  the  joint  fund, 
both  by  creditors  and  by  the  partnership,  are  dis- 
charged. There  may  not  be  any  demands  from 
third  persons,  but  yet  if  one  partner  has  a  claim  upon 
the  other,  the  latter  cannot  take  any  thing  until  the 
claim  of  the  former  is  satisfied.  In  fact  the  actual 
interest  of  the  insolvent  partner  may  be  great,  it 
may  be  little,  or  it  may  be  nothing  at  all  (i).  Where, 
therefore,  there  is  a  surplus  of  joint  estate,  the  inte-> 
rest  of  a  bankrupt  partner  in  it  is  not  available  to 
his  separate  creditors  until  any  subsisting  demand  of 
his  copartner  against  it  is  discharged.  This  prin- 
ciple, which  is  founded  in  equity  and  justice,  was 
established  in  an  early  casefc).  There  RichardsonSs 
senior  and  junior,  and  Gonson  were  partners;  and 
Gonson  embezzled  and  wasted  the  joint  stock,  and 
contracting  private  debts  became  a  bankrupt.  The 
court  seemed  to  think  that  out  of  the  produce  of  the 
goods  the  debts  owing  by  the  joint  trade  ought  to 
be  paid  in  the  first  place,  and  that  out  of  Gonson's 
share  satisfaction  must  be  made  for  what  Gonson 
had  wasted  or  embezzled,  and  that  the  assignees 
could  be  in  no  better  condition  than  the  bankrupt 

(a)  Taylor  v,  Fidcb,  4  Ves.  396.  &  C  15  Ves.  559.'  n.  Croft  v.  Pyke,  3  P. 
Wm8.  1 83.  West  v.  Skip,  1  Ves.  jun.  239.  S.  C;  2  Swanst  586.  Dutton  v.  M<nr. 
zison,  17  Ves.  209.    Ex  parte  King,  lb.  115.    InreWtaty  1  JaG  and  Walk.  609. 

(6)  In  re  Wait,  supra* 

(c)  Richardson  v.  Gooding,  2  Vem.  293.  It  seems  that  a  general  loan  of  money 
by^  one  partner  to  another,  which  has  no  rdation  to  and  is  not  applied  to  die  partner- 
ship trMle,  does  not  give  to  the  lender  a  specific  lien  upon  the  share  of  the  borrower, 
80  as  to  entitle  him  to  be  preferred  to  separate  creditors,  either  in  the  case  of  a  bank- 
raptcy  or  after  the  death  of  a  partner,  where  his  effects  have  become  subject  to  Uie 
rule  of  distzibttting  assets.  See  the  jud^nents  of  Lord  Chief  Jwtke  Lu  and  Lord 
Hardwickein  Ryal  v.  RowleB»  1  Atk.  181«  184. 


Dissolution  by  Bankruptof.  A51 

himself,  and  were  entitled  only  to  take  what  his  third 
part  would  amount  unto  clear  after  debts  paid  and 
deductions  for  his  embezzlement.  This  rule  has 
been  confirmed  by  a  decree  made  by  Lord  Talbot  in 
a  case  in  which  a  bill  was  filed  by  Goss  and  Neaulme 
Gromvegan  against  the  assignees  of  Prevost,  setting 
forth  that  Goss,  Gromvegan,  and  Prevost,  became 
partners;  that  Prevost  was  entrusted  with  the  goods 
m  the  shop  and  warehouse,  but  embezzled  the  co- 
partnership  stock,  and  applied  the  same  to  his  own 
use,  and  suffered  the  partnership  debts  to  be  unpaid, 
and  having  contracted  private  aebts  on  his  own  ac- 
count, became  a  bankrupt,  and  a  separate  commission 
was  taken  out  against  him.  A  question  being  raised 
whether  Prevosfs  share  of  the  partnership  stock 
ought  not  to  be  applied  in  the  nrst  place  to  pay 
what  he  was  indebted  to  the  partnership.  Lord 
Talbot  ordered  an  account  of  what  Prevost  had  em- 
bezzled of  the  co-partnership  estate,  and  that  the 
partnership  debts  should,  in  the  first  place,  be  paid 
as  far  as  the  co-partnership  estate  would  extend  j 
and  that  if  any  of  the  partnership  estate  remained 
after  the  joint  debts  were  paid,  then  the  same  to 
be  divided,  and  the  partnership  to  be  paid  out  of 
Prevosfs  share  what  he  had  embezzled  (a).  And 
it  has  been  settled  by  subsequent  adjudications,  that 
if  the  surplus  is  not  sufficient  to  pay  the  solvent 
partner  all  that  is  due  upon  his  debt,  ne  is  entitled 
to  come  in  with  the  sepai^te  creditors  of  the  other 
partner  upon  his  separate  estate  (b).  Where,  on 
the  dissolution  of  a  partnership,  the  remaining  part- 
ners covenant  to  indemnify  the  retiring  partner 
against  the  outstanding  debts,  if,  at  the  time  of  the 
bankruptcy  of  the  former,  some  of  those  debts  re- 
main unpaid,  and  the  retiring  partner  afterwards- 
discharge  them,  he  will  be  entitled  to  prove  the 
amount  of  what  he  may  so  pay  under  the  commis- 
sion (c). 

(a)  GoM  V.  DufresDoy,  Davies,  871-  2  £q.  Abf.  110.    See  abo  Hankey  v.  Gar- 
ret, 1  Yes.  jun.  336.  S.  C  3  Bio.  C.  C.  457. 

(b)  Ex  parU  King,  17  Vee.  115.    Ex  parU  TenreU»  Buck,  345. 
{e)  Parker  v,  Ramsbottom,  3  B.  and  C  257. 
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Where  one  partner  remains  solvent,  and  is  a 
creditor  of  his  bankrupt  copartner,  there  is  no  doubt 
but  that  proof  of  his  debt  may  be  admitted  under  a 
separate  commission  against  the  latter  (a);  although, 
if  there  be  any  outstanding  joint  debts,  they  must 
either  be  discharged  (h\  or  the  joint  estate  must  be 
indemnified  before  such  proof  will  be  admitted,  since 
the  proof  of  a  partner  will  not  be  allowed  to  come 
in  conflict  with  that  of  the  joint  creditors  (c).  But 
formerly,  where  the  claim  of  an  individual  partner 
originated  in  his  having  discharged  joint  debts,  it 
was  essential,  in  order  to  entitle  him  to  prove  against 
the  separate  estate  of  his  bankrupt  partner  K»r  his 
proportion,  that  the  debts  should  have  been  dis- 
charged, and  the  claim  should  have  arisen  ante- 
cedently  to  the  bankruptcy.  For  if  the  right  of  calling 
upon  the  bankrupt  partner  for  contribution  did  not 
accrue  until  after  he  became  bankrupt,  the  only  re- 
dress the  solvent  partner  had  was  by  action  at  law 
or  by  bill  in  equity  (rf).  The  rule,  however,  in  that 
respect,  is  now  inverted,  and  by  Sir  Samuel  Romlly^% 
act  (^),  the  debt,  if  paid  subsequently  to  the  bank- 
ruptcy, cannot  be  made  the  foundation  of  an  action, 
but  must  be  proved  under  the  commission.  It  has 
therefore  been  determined,  that  if  a  partner  continu- 
ing business  take  an  assignment  of  all  the  stock,  and 
covenant  to  indemnify  the  retiring  partner  from  the 
debts  then  owing  by  the  partnership,  and  the  con- 
tinuing partner  become  bankrupt,  and  obtain  his 
certificate,  and  subsequently  an  action  is  commenced 


{a)  Ex  parte  Drake,  dted  1  Atk.  225.  Craren  v.  Knight,  2  Ch.  Rep:  226. 
There  is  a  case  which  mOitatei  against  this  rule,  in  which  it  seems  to  have  been 
decided  that  such  -proof  oould  not  be  admitted.  It  was  an  application  by  a  person 
who  stated  that  he  had  been  fraudulently  induced  to  engage  in  a  partnership,  and 
to  pay  a'  premium  of  s^lOOO,  upon  admission  as  a  membor  of  the  firm,  to  prove 
such  ef  lOUO  upon  the  bankruptcy  of  the  person  with  whom  he  had  been  so  fraudu- 
lently induced  to  join  in  partnenhip ;  and  Lord  Eldon^  after  observing  that,  althouf^ 
the  petitioner  might  have  an  equity  to  be  considered  as  never  having  been  a  parmer, 
yet  that  it  was  extremely  difficult  to  say  as  to  third  persons  he  was  not  a  partner, 
ordered  that  the  petitioner  be  at  liberty  to  enter  a  claim,  but  not  to  prove  with  the 
separate  creditors.    Ex  parte  Broome,  1  Rose,  69. 

(b)  Ex  parte  Taylor,  2  Rose,  175.  (c)  Ex  parte  Ogilby,  3  Vei.  and 

Bea.  133.  S.  C.  2  Rose,  177.  {d)  Wright  v.  Hunter,  1  East,  20.  S.  C  5 

Ves.  792.  (f)  49  Gea  3.  c.  121.  s.  8.  repealed  and  re-enacted  by  the  6  Geo.  4. 

c.  16.  8.  52. 
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against  the  retiring  partner  upon  an  acceptance  of 
the  partnership  due  before  the  dissolution,  and  he 

E ays  the  debt  and  costs,  no  action  will  lie  against  the. 
ankrupt  upon  his  covenant  [a).  But  in  such  a  case, 
the  solvent  partner  has  a  perfect  right  to  prove  under 
the  commission,  whatever  sum  he  may  have  paid  in 
discharge  of  the  joint  debt,  because  a  partner  paying 
the  joint  debts,  or  Grinding  up  the  partnership  con- 
cerns, is,  within  the  meaning  of  the  act  of  parliament, 
to  be  considered,  if  not  a  "  surety,"  yet  strictly  a 
**  person  liable,"  paying  after  the  bankruptcy,  in  re- 
spect of  his  previous  liability.  Thus,  where  the  act- 
ing partner  of  a  firm  had  made  an  unauthorised  use 
of  the  partnership  name,  by  creating  liabilities,  the 
produce  of  which  he  had  applied  to  his  separate  use, 
and  became  bankrupt  \  the  solvent  partners  having, 
after  the  bankruptcy,  satisfied  the  liabilities  out  of 
their  own  funds,  and  paid  all  the  partnership  debts, 
were  held  entitled  to  prove  the  whole  amount  so 
charged  by  the  bankrupt  upon  the  partnership  funds, 
against  his  separate  estate,  as  separate  creditors ;  and 
Lord  JEildon  said,  "  that  if  it  were  necessary  to  seek 
any  support  to  the  moral  justice  of  the  case,  the 
49  Geo.  3.  c.  121.S.8.  would  supply  it ;  and  he  consi- 
dered that  the  solvent  partners  were  entitled  to  prove/ 
under  the  description  in  the  act  of  persons  liable  (4)/* 
And  it  has  been  said  that  each  partner  is  a  principal 
debtor  for  his  own  share,  and  that  they  are  mutually 
sureties  to  the  creditors  for  the  shares  of  each  other, 
so  that  either  as  a  surety,  or  as  a  person  liable,  the 
solvent  partner  will  be  entitled  to  prove  subsequent 
payments  under  the  commission  (c).  And  on  the 
principle  that  partners  are  only  reciprocally  sureties 
for  the  respective  proportions  of  each  partner,  it  ha3 
been  determined  that  if  a  firm  consist  of  tiiree  mem- 


(a)  Wood  V.  Dodgson,  2.Mau.  and  Sdw.  195.  (I)  Ex  parte  Yonge, 

3  Ves.  and  Bea.  31.  S.  C.  2  Rose,  40. 

(c)  Ex  parte  OgUby,  3  Ves.  and  fiea.  133.  S.  C.  2  Rose,  177.  Ex  parte  T.w. 
lor,  2  Rose,  175.    Ex  parte  Watson,  4  Madd.  477.  S.  C.  Buck,  450. 
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bers,  and  a  commission  of  bankruptcy  issue  aeainst 
two  only,  and  the  separate  estate  of  one  is  solvent, 
and  of  the  other  insolvent,  and  the  solvent  partner 
pay  the  joint  debts  of  the  firm,  he  can  only  prove 
one-third  of  the  whole  against  each  separate.estate(a). 
A  solvent  partner  has  been  appointed  receiver  of  the 
partnership  property,  but  without  a  salary  (b). 

Formerly,  if  a  creditor  proved  a  debt  under  a  com- 
mission of  bankruptcy,  it  did  not  amount  to  a  con- 
clusive election  to  take  under  the  commission,  for  a 
creditor  has  been  suffered  to  make  his  election  of 

Eroceeding  at  law  against  the  bankrupt  himself,  afler 
aving  proved  his  debt  and  received  two  dividends, 
upon  condition  of  refunding  what  he  had  received  (c). 
But,  by  a  modern  statute  (^),  it  is  enacted^  that  the 
proving  or  claiming  a  debt  under  a  commission  by 
any  creditor  shall  be  deemed  an  election  by  the 
creditor,  to  take  the  benefit  of  the  commis^oo,  with 
respect  to  the  debt  proved  or  claimed,  provided  that 
where  any  such  creditor  shall  have  brought  any  ac- 
tion against  the  bankrupt  jointly  with  any  other  per- 
son,, his  relinquishing  such  action  against  the  bank- 
rupt shall  not  in  any  manner  affect  it  against  such 
other  person.  This  clause  does  not  extend  to  pre- 
vent a  creditor,  who  proves  a  joint  debt  under  a 
commission  against  one  partner,  from  suing  the 
others  (e).  And  where  separate  commissions  were  is- 
sued against  three  out  of  four  partners,  to  which  they 
conformed  and  passed  their  examinations,  and  an 
order  was  made  by  the  Lord  Chancellor,  allowing  the 
joint  creditors  to  prove  their  debts  under  the  com- 
mission of  one  of  the  three ;  under  that  order  a 
joint  creditor  proved  his  debt,  and  aflerwards  sued 
all  the  partners  for  the  same  debt,  and  arrested  one 
of  the  other  two  under  whose  commis^on  he  had 

(a)  Ex  parte  WaUon,  supra.  Ex  parte  Smith,  Bock,  49S.  Ex  parte  Hunter^ 
Ibid.  552.  (ft)  Ex  parU  Stoveld,  1  Glyn  and  James,  303.  (c)  Co.  B. 

L.  146.  {d)  49  Geo.  3.  c.  131.  8.  14.    See  the6  eeo»4.c  16.  aec  59. 

(r)  Heath  v.  Hall,  4  Taunt  326. 
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not  proved ;  it  was  determined  by  the  Court  of 
King's  Bench  tliat  the  proof  of  the  debt  against  the 
estate  of  one  was  not  an  election  within  the  meaning 
of  the  statute,  so  as  to  prevent  the  creditor  proceed- 
ing against  the  others  by  action,  and  therefore  that 
the  bankrupt  arrested  was  not  entitled  to  be  dis- 
charged out  of  custody  (a).  But  where  two  partners 
gave  a  joint  and  several  bond  to  a  third  person,  who 
afterwards  became  indebted  to  one  of  them,  and  the 
other  having  become  bankrupt,  the  obligee  proved 
the  bond  under  the  commission,  and  then  brought  a 
joint  action  against  both  the  partners,  to  which  the 
bankrupt  pleaded  his  certificate ;  the  Lord  Chancellor 
held  that  the  obligee,  having  elected  to  proceed  se- 
verally by  proving  the  bond  under  the  commission, 
was  not  at  liberty  to  bring  a  joint  action  upon  it,  but 
must  proceed  against  the  solvent  partner  alone  (^b). 
And  before  the  passing  of  the  foregoing  statute,  if  a 
creditor  had  debts  due  to  him  from  the  bankrupt  of 
distinct  natures,  or  in  different  rights,  he  was  at 
liberty  to  prove  one  under  the  commission,  and  pro- 
ceed at  law  for  the  recovery  of  the  other  (c).  But 
it  is  now  settled,  that  if  a  creditor  has  debts  due  to 
him  from  the  same  person  of  a  distinct  nature,  and 
he  proceeds  at  law  for  the  recovery  of  the  one,  and 
afterwards  proves,  or  claims  to  prove  the  other  under 
the  commission,  such  proof  or  claim  operates  as 
a  relinquishment  of  the  action  previously  brought. 
Therefore,  where  one  partner  arrested,  and  was  pro- 
ceeding in  an  action  against  his  co-partner  on  a  pro- 
missory note,  and  afterwards  had  a  claim  entered 
upon  the  proceedings  under  a  commission  against 
him  on  a  letter  of  guarantee,  it  was  held  that  such 
claim  was  an  election  to  take  the  benefit  of  the  com- 


(a)  Yoang  v,  GImm,  16  East,  S51I.  It  has  been  said,  that,  in  equity,  the  cFeditor 
oould  not  proceed  agafaiat  any  of  the  bankrupts.  Mont.  Di^.  of  New  Dedfi.  in  Bank. 
Ist  pan,  p.  42.  n.  z.    See  £^  farte  Bolton,  Buck,  12. 

(6)  Bradley  v.  Millar,  1  Rom,  273.  (c)  Ex  parte  Botterill,  1  Atk.  109. 

Ex  parte  Matthews,  3  Atk.  816. 
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mission^  and  that  it  operated  as  a  relinquishment  of 
the  action  (a).  When  the  bankrupt  under  whose 
commission  the  creditor  has  proved  is,  for  the  sake 
of  conformity,  a  necessary  party  to  an  action  against 
the  other  partners,  as  a  court  of  law  will  not,  if  he 
be  joined,  interfere  by  ordering  a  nolle  prosequi  to  be 
entered,  the  Lord  Chancellor  will  direct  the  creditor 
to  indemnify  the  bankrupt  against  all  the  expenses 
of  the  action,  and  not  to  take  advantage  of  the  ver- 
dict and  judgment  against  him,  and  if  an  indemnity 
be  not  given,  he  will  order  the  bankrupt's  name  to 
be  struck  out  {b). 

Both  joint  and  separate  creditors,  whatever  doubts 
may  have  been  entertained  as  to  their  respective 
rights  to  receive  satisfaction,  have  always  been  al- 
lowed to  prove  their  debts  under  joint  and  separate 
commissions,  for  the  purpose  of  assenting  or  object- 
ing to  the  certificate  (c).  This  natural  justice  requires, 
for. all  debts,  whether  joint  or  separate,  are  equally 
discharged  by  the  certificate  under  either  a  separate 
or  a  joint  commission.  The  statutes  say  nothing 
about  joint  or  separate  debts,  or  joint  or  separate 
commissions,  but  discharge  the  bankrupt  generally 
from  all  debts  due  or  owing  by  him  before  he  became 
bankrupt*;  and  a  joint  debt  is  the  debt  of  each  part- 
ner, as  well  as  the  debt  of  all  the  partners  jointly. 
After  the  passing  of  the  statute  4  and  5  Ann,  c.  17, 
a  doubt  arose  whether  the  certificate  obtained  by  one 
partner  or  joint  debtor  should  discharge  the  other, 
or  he  should  still  be  liable  to  the  debt  as  if  the  bank- 
rupt had  never  been  discharged.  To  remove  which, 
by  the  statute  10  Ann^  c.  15,  s.  3,  (d)'\t  was  enacted 
and  declared,  that  "  the  discharge  of  any  bankrupt 

(a)  Ex  parte  Glover,  1  Glyo  and  James,  270.  It  seems  that  the  statute  does  not 
apply  to  actions  for  distinct  demands  brought  subsequent  to  proof  or  claim.  Id.  Ibid. 
And  see  Watson  v.  Medez,  1  B.  and  A.  121.  Ex  parU  Dickson,  1  Rose,  98. 
Ex  parte  Hardenberg,  1  Rose,  204.    Harley  v.  Greenwood,  5-B.  and  A.  95. 

(6)  Ex  parte  Read,  1  Ves.  and  Bea.  34€.  S.  C.  I  Rose,  460.  (<  >  Ex  part^ 

Taiit,  16  Vea.  I«3.     Whitm.  B.  L.  'i76.    See  the  6  Geo.  4.  c  i  6.  s.  62. 

{d)  Re-enacted  by  the  6  Geo.  4.  c.  16.  s.  1:^1. 
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or  bankrupts,  by  force  of  the  said  act,  or  any  other 
acts  relating  to  bankrupts,  from  the  debts  by  him, 
her,  or  them,  due  and  owing  at  the  time  that  he,  she, 
or  they  did  become  a  bankrupt,  shall  not  l)e  con« 
strued,  nor  was  meant  or  intended  to  release  or  dis- 
charge any  other  person  or  persons  who  was  or  were 
partner  or  partners  with  the  said  bankrupt  in  trade, 
at  the  time  he,  she,  or  they  became  a  bankrupt,  or 
then  stood  jointly  bound  or  had  made  any  joint  con- 
tract together  with  such  bankrupt  or  bankrupts  for 
the  same  debt  or  debts  from  which  he  was  discharged 
as  aforesaid^  but  that,  notwithstanding  such  discharge, 
such  partner  and  partners,  joint  obligor  and  obligors, 
and  joint  contractors  with  such  bankrupt  and  bank- 
rupts, as  aforesaid,  shall  be  and  stand  chargeable 
with  and  liable  to  pay  such  debt  and  debts,  and  to 
perform  such  contracts,  as  if  the  said  bankrupt  and 
bankrupts  had  never  been  discharged  from  the  same*" 
The  expediency  and  necessity  of  this  legislative  pro- 
vision, although  no  doubt  introduced  ex  major i  cau^ 
teldf  may  still  be  open  to  argument  and  observation. 
It  is  difficult  to  conceive  how  the  signing  a  bank- 
rupt's certificate  could  have  operated  as  an  ordinary 
release  with  regard  to  any  third  person ;  for  it  is  the 
act  of  parliament  which  gives  that  release,  in  con- 
sequence of  the  certified  conformity  of  the  bankrupt 
to  the  requisitions  of  the  bankrupt  laws.  A  man, 
by  signing  a  certificate,  does  not  release  his  own 
debt,  unless  the  requisite  number  of  creditors  after^ 
wards  sign ;  and  if  they  do  sign,  the  debts  of  those 
who  do  not  sign  are  as  much  released  as  the  debts 
of  those  who  do  sign.  But  however  this  may  have 
been,  independently  of  the  statute,  all  question  on 
the  subject  is  put  at  rest  by  its  enactment.  It  has 
been  decided  that  a  creditor  by  signing  the  certi- 
ficate of  a  surviving  partner  does  hot  thereby  release 
the  estate  of  a  deceased  partner  (a).  In  a  late  case, 
npou  the  petitibn.of  the  solvent  partner,  to  whom  no 

(a)  Slccdi's  case,  I  Meriv*  &70. 
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want  of  due  diligence  was  imputable,  the  certificate 
of  his  bankrupt  partner  was  stayed  until  the  partner- 
ship accounts  could  be  taken  before  the  commis-' 
sioners  {a).  But  where  a  certificate  under  a  separate 
commission  is  lying  before  the  Lord  Chancellor  for 
allowance,  it  will  not  be  stayed  merely  because  a 
joint  commission  is  issued.  And  if  the  certificate 
is  fairly  obtained,  the  Lord  Chancellor  will  allow  it^ 
and  to  give  it  effect,  will  impound  the  separate  com» 
mission  in  the  bankrupt  ofiice  instead  of  superseding . 
it  (ft). 

We  will  now  proceed  to  examine  the  law  of  set-off 
under  commissions  against  partners,  which  respects 

]*oint  and  separate  commissions  equally,  and  regu* 
ates  both  the  collection  and  distribution  of  the  estate 
of  the  bankrupts.  The  right  of  set-off,  in  these  cases, 
may  be  considered  either  as  it  is  given  by  statute, 
and  therefore  exists  at  law,  or  as  it  prevails  in  equity. 
To  the  former  we  will,  in  the  first  instance,  advert. 
When,  at  the  time  of  the  act  of  bankruptcy,  there 
are  cross  demands  subsisting  between  the  bankrupt 
and  a  creditor,  the  latter,  by  setting-off  his  debt 
against  the  demand  upon  him,  stands  in  a  better 
situation  than  those  creditors,  who  not  being  in- 
debted to  the  bankrupt's  estate,  can  only  prove 
their  debts  under  the  commission,  and  receive  divi- 
dends. In  equity,  long  anterior  to  the  statutes  per- 
mitting a  set-off,  a  party  might  avail  himself  of  any 
cross-demand,  and  preclude  his  creditor  from  re- 
covering more  than  the  balance  which  might  be 
due  to  him  on  a  fair  adjustment  of  accounts.  And 
though  the  spirit  of  the  bankrupt  laws  is  to  make 
an  equal  distribution  amongst  all  the  creditors,  yet 
this  must,  in  justice,  be  governed  by  the  nature  of 
the  dealings  between  the  parties;  and  as  it  may 
be  fairly  presumed,  that  where  mutual  transactions 
have  taken  place  between  a  bankrupt  and  another 
trader,  they  have  respectively  given  greater  credit 

(a)  ExparU  Hadley,  1  Glyn  and  James,  193.  (h)  Ex  parU  Tobin,  1  Ves. 

and  Bea.  308* 
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to  each  other  than  would  have  taken  place  in  any 
separate  ex  parte  dealings^  it  is  therefore  just,  that, 
in  the  case  of  bankruptcy,  their  mutual  demands 
should  be  set  against  each  other*  Formerly,  in* 
deed,  it  was  determined,  that  the  statute  for  setting- 
off  mutual  debts  did  not  extend  to  assignees  of  bank- 
rupts, because  the  debts  cannot  be  mutual,  unless 
the  remedies  are  so  likewise  (a)  \  but  the  case  of 
bankruptcy  has  in  several  instances  been  the  object 
of  legislative  provision  (6),  and  now  by  a  late  sta-: 
tute(c)  it  is  enacted  ^Hhat  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other 
person,  or  where  there  are  mutual  debts  between  the 
bankrupt  and  any  other  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt 
or  demand  may  be  set  against  another,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by 
such  bankrupt  before  the  credit  given  to  or  the 
debt  contracted  by  him ;  and  what  shall  appear  due 
on  either  side  on  the  baJance  of  such  account,  and 
no  more,  shall  foe  claimed  or  paid  on  either  side  re- 
spectively; and  every  debt  or  demand  hereby  made 
proveable  against  the  estate  of  the  bankrupt,  may 
also  be  set-off  in  manner  aforesaid  against  such  estate : 
provided,  that  the  person  claiming  the  benefit  of  such 
set-off  had  not,  when  such  credit  was  given,  notice 
of  an  act  of  bankruptcy  by  such  bankrupt  commit- 
ted." It  is  observable,  that  this  statute,  as  well  as 
the  statutes  which  preceded  it,  unlike  the  statutes 
of  set-off,  relate  not  only  to  mutual  debts,  but  em«> 
brace  also  mutual  credits.     We  have  already  in- 

3uired(^)  what  are  to  be  considered  as  mutual 
ebts,  and  therefore  capable  of  being  set  against 
each  other.  Our  observations  in  this  place  will 
consequently  be  directed  to  ascertain  what  is  a  mu- 
tual credit  within  the  statute,  and  in  what  cases, 

(a)  Ryal  o.  Lwkin,  I  Wik.  165.  BnlL  N.  P.  ]  77.  But  see  Redoubt  v.  Braugh, 
Cowp.  135.   Anon.  1  Mod.  215,  ctmtra,  (&)  4  Azme,  c.  I7.  s.  11.  7  Anne, 

c.  85. 1.4.    6  0to.l.c.24.    5  Geo.  2.  c.  30.  8.  S8.    46  Geo.  3.  G.  136.  8.  3. 

(c)  6  Geo.  4.  c.  16.  s.  50.  (d)  See  anU,  p.  150. 
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as  affecting  partners,  it  is  allowed  to  form  the  sub- 
ject matter  of  set-off.  Mutual  credit  is  a  term  of 
more  comprehensive  signification  than  mutual  debts; 
it  imports  something  beyond  what  is  conveyed  by 
the  idea  of  a  mutuality  of  debt.  Lord  Mansfield  has 
observed^  that  the  legislature  provided  for  mutual 
credit,  in  order  to  avoid  the  injustice  which  would 
ensue,  were  the  right  of  set-^ff  confined  to  cases  of 
mutual  debts  only  (ja).  And  the  courts,  both  of  law 
and  equity,  have  not  only  ascribed  to  mutual  credit, 
as  contradistinguished  from  mutual  debts,  a  more 
extended  operation,  but  the  term,  of  itself  extensive, 
has  been  enlarged  by  a  most  liberal  construction. 
It  has  been  applied  to  cases  where  parties  have  been 
trusting  each  other  at  the  time  of  the  bankruptcy, 
and  has  never  been  narrowed  to  pecuniary  demands 
which  were  then  liquidated :  and,  a  doctrine  which 
se^ms  founded  on  notions  of  natural  equity,  the  sta- 
tute authorizes  the  bringing  into  mutual  account  a 
great  variety  of  items,  which  could  not  be  made  the 
subject  of  set-off.  The  term  mutual  credit  is,  how- 
ever, confined  to  demands  on  such  credits  only  as, 
in  their,  nature,  will  terminate  in  a  debt.  For  in- 
stance, mutual  credit  arises  where  a  debt  is  due  from 
one  party,  and  credit  is  given  by  him  to  the  other 
for  a  sum  of  money  payable  at  a  future  day,  because 
it  will  then  become  a  debt ;  and  so  where  there  is  a 
debt  on  one  side,  and  a  delivery  of  property,  with 
directions  to  turn  it  into  money,  on  the  other ;  for 
the  credit  given  by  the  delivery  of  the  property  will, 
on  a  sale,  assume  the  character  of  a  debt(^).  But 
where  there  is  a  mere  deposit  of  property,  without 
any  authority  to  convert  it  into  money,  as  a  sale  is 
not  contemplated  by  the  parties,  no  debt  can  ever 
arise  out  of  it,  and  therefore  it  is  not  a  credit  within 
the  intent  of  the  statute  (c).  And  a  guarantee  which 
is  merely  a  contract  to  indemnify  upon  a  contingency, 

(a)  French  v.  Fenn,  Co.  B.  L.  538.  (b)  Easum  v.  Cato,  5  B.  and  A.  861. 

{c)  Rose  V,  Hart,  2  B.  Moore,  547.  S.  C.  8  TaonL  499.     Bat  see  Ex  parte 
Decze,  I  Atk.  228.    Ex  jiarie  OckeDden^  Dnd.  235. 
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cannot  form  the  subject  of  a  mutual  credit,  because 
it  is  in  the  nature  of  a  claim  for  unliquidated  dar 
mages  {a).  Neither  is  mutual  credit  constituted  by 
the  deposit  of  a  security  for  a  specific  purpose  j  as 
if  a  person,  previously  to  his  bankruptcy,  leave  a  bill 
^ith  his  creditor,  under  a  promise  by  the  latter  that 
he  will  get  it  discounted,  or  advance  the  money  on 
it,  this  does  not  create  a  mutual  credit  {b).  The 
legislature,  in  using  the  term  mutual  credit^  meant 
only  such  credit  and  debts  as  form  the  subject  of 
an  account  or  debt  which  may  be  set  against  some 
other  account ;  and  where  this  occurs,  mutual  credit 
may  be  constituted,  though  the  parties  did  not  mean 
particularly  to  trust  each  other  (c).  And  a  trust 
between  two  parties  has  been  held  to  be  a  mutual 
credit  (fl?).  Therefore  where  three  persons  joined  in 
an  adventure  to  purchase  and  sell  some  pearls,  and 
one  only  was  to  advance  the  money  and  to  sell  them, 
but  the  profit  and  loss  were  to  be  divided  between 
them  in  thirds  ;  one  of  the  parties  became  a  bank- 
rupt, and  the  party  who  was  to  sell  the  pearls  was 
allowed  to  set-off  a  debt  due  to  him  from  the  bank- 
rupt, for  goods  sold  before  the  bankruptcy,  in  an  ac- 
tion commenced  against  him  by  the  assignees,  against 
the  third  of  the  adventure  due  to  the  bankrupt,  al- 
though the  pearls  were  not  sold,  nor  the  produce 
received  till  after  the  bankruptcy  {e).  Directors  or 
trustees  of  a  company  incorporated  by  charter,  or 
act  of  parliament,  cannot  set-off  a  debt  due  to  them 
in  their  individusd  characters,  against  a  demand  made 
upon  them  by  the  assignees  of  a  bankrupt,  for  stock 
due  to  the  bankrupt  from  the  company  in  their  corpo- 
rate capacity  (/).  But  where  there  was  an  express 
bye-law,  subjecting  the  stock  of  each  member  to  any 
debts  he  should  owe  the  company,  and  the  banker 

(a)  SampGOn  o.  Burton,  4  B.  Moore,  515.  S.  C.  3  Brod.  and  Bingh.  89.  See 
'  Glennie  v,  Edmunds,  4  Taunt  775.  Hancock  v.  Entwide,  S  T.  R.  435. 

(6)  Kqr  V.  Flint,  1  R  Mooie»  451.  S.  C.  8  Taunt  21.  See  also  JSx  pirU  Flint, 
1  Swanat  30.        (c)  Hankey  v.  Smith,  3  T.  R.  507.  {£)  Atkinson  v.  Elliott, 

7  T.  R.  380.  (c)  Frendi  v.  Fenn.  Co.  B.  L.  (7th  ed.)  536.  (  f)  Mdionichi 
V.  Royal  Ezch.  Ass.  Company,  1  Eq.  C  Abr.  9. 
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(^the  company  was  indebted  to  them  for  a  balance 
in  his  hands,  and  became  a  bankrupt ;  the  company 
was  allowed  to  set  off  the  stock  which  the  bankrupt 
held  in  the  company  against  the  balance  to  them 
upon  the  banking  account  (a). 

In  the  construction  of  the  former  acts  relating  to 
this  subject,  it  was  held  as  a  general  rule,  that  no 
debt  or  credit  could  be  opposed  to  each  other  by 
way  of  set-off,  unless  each  debt  or  credit  accrued  or 
was  given  either  before  the  bankruptcy  (A),  or  up- 
wards  of  two  calendar  months  before  the  commis- 
sion issued,  founded  on  a  prior  secret  and  unknown 
act  of  bankruptcy  [c) ;  and  this  construction  must 
also  be  referred  to  the  general  rule  in  bankruptcy, 
that  no  creditor  whose  debt  did  not  arise  before  the 
bankrujptcy  can  obtain  relief  under  a  commission. 
Therefore,  if  goods  are  originally  pledged  for  a  spe- 
cific sum,  and,  after  acts  of  bankruptcy  committed 
by  the  pawner,  the  pawnee  advance  a  further  sum 
upon  them,  this  latter  advance  does  not  constitute  a 
case  of  mutual  credit,  and  the  pawnee  acquires  no 
lien  on  the  goods  as  against  the  assignees  of  the  bank- 
rupt, in  respect  of  such  subsequent  advance  (d).  But 
if  the  ground  of  the  proposed- set-off  constituted  a 
credit  in  its  origin,  though  not  strictly  a  debt  before 
the  act  of  bankruptcy,  it  may,  as  we  have  seen,  be 
set  off  under  the  clause  of  mutual  credit  (e).  Doubts 
have  been  entertained,  whether  in  an  action  by  the 
assignees' under  a  joint  commission  for  money  paid 
between  the  times  of  the  bankruptcy  of  the  two  part- 
ners, there  can  be  a  set-off  of  a  debt  due  before  the 
bankruptcy  of  either  of  the  partners  (/"). 

The  right  of  set-off  in  bankruptcy  is,  in  general, 
governed  by  the  same  principles  as  prevail  at  law, 

(a)  Gibson  v.  Hudson's  Bay  Company,  1  £q.  C.  Abr.  9.  8.  C.  I  Stnu  646. 
OuU  V.  Samcp  S  P.  Wmi.  307.  (&)  Ex  parte  BojU,  Co.  B.  L.  542.    A  pay- 

ment after  the  bankruptcy  upon  a  mere  liability  existing  before,  is  capable  of  set-off 
within  the  cUuse  as  to  mutual  credit.  Id.  Ibid.  Ex  parU  Wagstaff;  13  Vea.  6d. 

(c)  Southwood  V.  Taylor,  1  B.  and  A.  471.    See  the  6  Geo.  4.  c.  16.  s.  81. 

(ii)  Biidwood  v.  Hart,  5  Pace,  593.  («)  Cullen*s  B.  L.  199.    OuobteilDOy 

V.  Easterby,  4  Taunt  8»8.  (/)  Smith  v.  Ooddaid,  3  Boe.  and  PuL  466. 
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and  therefore  a  strict  mutuality  is  necessary ;  and, 
as  the  statute  relating  to  mutual  credit  was  intended 
to  give  a  certain  extension  to  the  statutes  of  set-o£^ 
it  must,  as  it  introduces  new  remedies,  be  construed 
strictly,  and  cannot  be  af>plied  to  cases  not  within 
its  letter.  This  was  determined  in  a  recent  case  (a), 
in  which  two  out  of  three  partners  became  bank«- 
rupts,  and  their  assignees,  with  the  solvent  partner, 
brought  an  action  against  a  broker,  for  the  proceeds 
of  bills  belonging  to  the  firm  in  his  hands ;  and  it 
was  held,  that  the  broker  was  not  entitled  to  set  the 
amount  of  the  bills  against  a  debt  due  to  him  from 
the  firm.  Facts  of  such  a  description  cannot  be  said 
to  constitute  a  case  of  mutual  credit,  either  within 
the  letter  or  the  meaning  of  the  statute  ;  not  within 
its  letter,  because  the  statute  only  relates  to  mutual 
credits  between  bankrupts  and  other  persons,  and 
not  to  credit  existing  between  bankrupts  together 
with  a  solvent  person  on  the  one  side,  and  a  third 
person  on  the  other ;  nor  within  its  meaning,  be- 
cause, notwithstanding  the  bankruptcy  of  some  of 
the  partners,  the  person  claming  the  right  of  set-off 
has  still  a  solvent  partner  to  whom  he  may  resort  for 
the  recovery  of  his  debt. 

We  will  now  inquire  in  what  cases  a  set-off  is 
allowed  in  equity.  Equitable  setoff  is  where,  by 
reason  of  the  nature  of  the  cross  demand,  there  can 
be  no  set-off  at  law  (&);  and  there  is  this  difference 
between  set-off  in  equity  and  set-off  at  law,  that  in 
equity  it  prevailed  long  before  the  statutes  (c)  ;  and 
these  being  enabling  statutes,  thev  do  not  defeat  or 
control  the  original  jurisdiction  of  courts  of  equity  in 
cases  where  there  would  have  been  an  equitable  set- 
off previous  to  the  statutes.  The  Lord  Chancellory 
therefore,  sitting  in  bankruptcy,  exercising  an  equi- 
table, as  well  as  a  legal  jurisdiction,  will  extend  that 
jurisdiction  to  cases  of  set-off  that  are  not  only  not 


(a)  Staniforth  ^  Fellows,  1  Marsh.  184.  (ft)  Whyte  v.  O'Brien,  1  Siip. 

and  Stn.  551.  (c)  Per  Lord  Eldomy  Sx  parte  Blagden,  19  Vcs.  467. 
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.within  the  immediate  operation  of  the  statutes  (a), 
but  even  to  cases  where  an  action  would  not  lie 
at  common  law,  and  where  the  Court  of  Chancery 
would  not,  upon  a  bill,  decree  an  account  (6).  Under 
particular  circumstances,  where  great  injustice  would 
.otherwise  prevail,  and  there  is  a  natural  equity  going 
beyond  the  statute,  the  Lord  Chancellor  will,  where 
a  bankrupt  is  a  creditor  of  a  principal  and  surety, 
and  a  debtor  to  the  principal,  restrain  the  assignees 
from  proceeding  at  law,  either  against  the  principal 
and  surety,  or  against  the  surety. separately;  and 
will  order  the  joint  and  separate  debts  to  be  set-off. 
Thus,  where  Ann  Stephens  directed  her  bankers  to 
sell  exchequer  annuities,  and  to  invest  the  produce 
in  navy  annuities^  and  the  bankers  informed  her  they 
bad  followed  her  directions,  and  an  entry  was  made 
in  her  banking  book  to  that  effect  in  October^  1785» 
and  credit  was  given  to  her  regularly  for  the  divi- 
dends; afterwards  in  the  year  179o,  her  brother, 
having  a  separate  account  with  the  bankers,  proposed 
to  borrow  of  them  1000/.  upon  the  security  of  the 
joint  and  several  note  of  himself  and  his  sister,  which 
•was  agreed  to,  and  the  note  given  accordingly.  The 
bankers  became  bankrupts;  and  it  then  appeared 
that  they  had  not  purchased  the  navy  annuities,  and 
that  the  documents  which  they  had  exhibited  to  Ann 
Stephens ^in  proof  of  the  purchase,  were  false.  The 
assignees  of  the  bankrupts  brought  an  action  against 
the  brother  alone  upon  the  note  ;  and  the  brother 
and  sister  petitioned  to  be  at  liberty  to  set-off  what 
was  due  upon  the  note  against  the  debt  due  to  Ann 
Stephens  from  the  bankrupts ;  and  Lord  Eldon^  upon 
the  ground  of  the  fraud  practised  upon  Ann  Ste- 
phens^ restrained  the  assignees  from  proceeding  at 
Jaw,  and  ordered  the  amount  of  the  note  to  be  set-off 
against  the  demand  Ann  Stephens  had  upon  the  bank- 
rupts, on  account  of  the  sum  charged  as  invested  in 


(a)  ExjiOfteSisj^lbeas,  11  Ves.  27.    Ex  parte  Hatuon,  12  Vcs.  348.    James  r. 
Kynnicr,  b  Ves.  108.  {b)  Cullen's  B.  L.  196. 
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the  purchase  of  navy  annuities  (a).  But,  generally 
speaking,  the  rule  of  law,  that  joint  and  separate' 
debts  cannot  be  set  against  each  other,  prevails  in 
equity.  Therefore,  a  debtor  to  one  partner  indi- 
vidually is  not  entitled  to  have  the  debt  due  from' 
him  deducted  from  or  set  against  a  demand  which 
he  has  upon  the  firm,  whether  the  debt  due  from 
him,  when  paid,  is  to  be  applied  in  satisfaction  of 
the  claims  of  joint  or  of  separate  creditors.  If  the 
money  be  wanted  for  payment  of  separate  creditors, 
he  clearly  has  not  a  right  to  retain;  and  he  is 
equally  destitute  of  such  a  right,  if  it  be  intended  to 
apply  the  money  in  discharge  of  the  demands  of 
joint  creditors.  In  the  latter  case  he  is  not  called 
upon  to  pay  his  debt,  in  the  same  character  in  which 
he  would  redeive,  as  a  joint  creditor.  His  right  is 
not  co-extensive  with  his  obligation.  His  obligation 
is  to  pay  the  whole :  his  right  is  to  receive  only  a 
part,  namely,  his  proportionate  dividend  with  the 
other  joint  creditors  {b\  There  are,  however,  cases 
which  militate  against  the  general  principle,  and  in 
which  separate  debts  have  been  allowed  to  be  set 
against  joint  debts.  In  a  case  before  Lord  Hardr 
wicke  (c),  the  petitioner,  who  was  a  creditor  under  a 
separate  commission  against  A.,  and  a  debtor  under 
a  joint  commission  against  A.  and  B.,  prayed  that 
an  action  brought  by  the  assignees  for  the  debt  he 
owed  to  the  joint  commission  might  be  stayed^  and 
that  his  demand  upon  the  separate  estate  might  be 
allowed  as  a  set-off  against  the  debt  he  owed  to  the 
joint  estate  :  the  Lord  Chancellor  doubted  whether 
the  debt  could  be  set-off  under  the  statute  relating 
to  mutual  debts,  because  different  persons  were  con- 
cerned in  one  debt  and  in  the  other,  and  in  distinct 
rights ;  but  as  the  petitioner's  case  appeared  to  be  a 
hard  one,  he  referred  it  to  the  commissioners  to  see 


(a)  Ex  parte  SUphens,  11  Ves.  24.    See  also  Ex  parte  Blagden,  19  Ves.  467. 
S.  C.  2  Rose,  261.  (b)  Addis  v.  Knight,  2  Meriv.  1 1 7.    And  see  Stephenson 

V.  ChisweU,  3  Ves.  566.     Lanegborou^  v.  Jones,  1  P.  Wms.  325.  Bac.  Abr.  Tit 
Babkitipt  (O).  (r)  Ex  parte  Bdwaids,  1  Atk.  100. 
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how  much  the  petitioner  owed  to  the  joint  estate^ 
and  how  much  was  owing  to  him  from  the  separate 
estate,  and  directed  them  to  certify  the  same  to  him, 
and  he  stayed  the  action,  and  reserved  further  con* 
sideration  until  the  commissioners  had  certified.  No- 
thing further  appears  from  the  report  of  this  case, 
which,  therefore,  can  hardly  be  considered  as  a  direct 
and  positive  adjudication  of  the  question ;  but  in  a 
subsequent  case  (a)  Lord  Rossb/n  seems  to  have 
treated  it  as  an  authority,  observing  that  there  could 
be  no  purpose  in  directing  the  account,  but  with  a 
view  to  allow  it.  In  that  case  a  separate  commission 
was  taken  out  against  Shepherd^  one  partner^  and 
the  solvent  partner,  Williams^  paid  the  joint  debts, 
and  a  debtor  to  the  partnership,  being  also  a  separate 
creditor  of  the  bankrupt,  petitioned  to  set-off  his 
separate  debt  against  the  bankrupt's  share  of  the 
joint  debt,  and  to  prove  for  the  residue  of  his  sepa- 
rate debt.  The  Lord  Chancellor  granted  the  peti- 
tion, and  said,  that  ^^  in  eouity  it  would  be  very  hard, 
where  it  appeared  that  all  the  joint  debts  were  paid, 
and  the  other  partner  was  satisfied,  and  there  was  a 
surplus  in  which  he  was  interested  in  one  moiety,  and 
the  indebted  partner  in  the  other,  if  to  the  extent  of 
that  moiety  ttie  creditor  of  that  partner  could  not 
set-off.'*  But  the  authority  of  tnis  latter  decision 
has  been  considerably  shaken^  Lord.  Eldon  in  a  late 
case  (&)  having  expressed  his  disapprobation  of  it. 
There,  under  a  separate  commission  against  one  part- 
ner, a  debt  was  proved  by  a  creditor  who  was  in- 
debted to  the  partnership  in  a  larger  amount,  and 
an  action  was  brought  for  the  dividend.  A  petition 
was  presented  to  stay  the  action,  and  to  obtain  relief 
by  a  set-off.  Lord  Eldon  observed,  '^  In  the  case 
Ex  parte  Quinten  the  partnership  debts  were  all 
paid.  I  do  not  quite  understand  it :  but  if  there 
are  debts  which  cannot  be  set-off  at  law,  can  it  be 
said  that  all  the  affairs  of  the  bankruptcy  are  to  be 

(a)  ExparU  Qfimten,  3  Ves.  248.  (h)Bx parte Twogood,  11  VeSi  5l7. 
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suspended  until  all  the  accounts  are  cleared^  io  order 

to  see  what  rights  of  set-off  there  may  be  in  the 

result  ?    That  should  have  been  considered  before 

that  case  was  determined.     The  consequence  will 

be,  that  where  there  are  joint  and  separate  debts 

which  cannot  be  set-off  against  each  other  at  law,  in 

every  bankruptcy  the  proceedings  must  be  suspended 

till  the  accounts  are  taken,  and  it  is  seen  wnat  the 

joint  estate  will  pay,  and  what  the  separate  will 

pay.     Another  difficulty,  in  that  case,  which  I  do 

not  understand,  is  this  :  the  commission  was  against 

Shepherd  alone.     Williams  paid  all  the  partnership 

debts.     Then  if  demands  were  due  to  both,  those 

demands  would  be  recovered  in  their  names ;  and 

then,  if  upon  the  account  between  them  there  was 

a  clear  surplus  io  Shepherd^  that  would  be  part  of  his 

general  separate  estate,  to  be  handed  over  as  such  to 

his  assignees,  in  trust  for  all  his  separate  creditors  ; 

and  would  not  be  left  in  the  pocket  of  one  creditor^ 

who  paid  that  joint  debt,  but  would  be  divisible,  as 

part  of  the  separate  estate,  among  all  the  separate 

creditors*    The  circumstance,  that  there  was  a  great 

number  of  other  separate  creditors,  was  not  in  the 

least  attended  to  in  that  case.     If  it  could  be  made 

out  that  all  the  separate  creditors  were  paid  also, 

there  would  be  a  clear  equity,  not  upon  the  ground 

of  set-o£^  but  an  equity,  that,  from  that  moment. 

Shepherd's  share  would  be  held  for  that  individual 

creditor.     But  if  the  assignees,  who  had  a  right  to 

take  the  account,  were  to  take  that,  then  it  would 

be  in  trust,  not  for  that  individual  creditor,  but  for 

all  the  separate  creditors ;  whose  equity  is,  that  all 

the  joint  debts  being  paid,  if  there  is  a  surplus,  that 

shall  be  divided,  not  according  to-  the  individual 

rights  of  the  creditors,  but  according  to  the  rights 

the  partners  have  as  between  themselves,  though 

that  surplus  niay  be  constituted  by  the  specific  money 

of  the  joint  debtor  who  paid  to  the  joint  estate.   Had 

not  Williams^  paying  the  partnership  debts,  a  right, 

by  virtue  of  the  partnership  credits,  to  get  those 
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credits  into  his  own  hands,  to  set  himself  right  ?  I 
do  not  deny  that  there  is  a  good  deal  of  natural 
equity  in  the  proposition  upon  which  this  petition 
stands ;  but,  pursuing  it  through  all  its  consequences 
it  WQuld  so  disturb  all  the  habitual  arrangement  in 
bankruptcy,  that  I  dare  not  do  it/'  So,  where  part 
owners  of  a  ship  were  jointly  indebted  to  the  master, 
who  became  a  bankrupt,  and  the  bankrupt  was  in- 
debted to  several  of  the  part  owners,  distinct  from 
the  account  relating  to  the  ship.  Lord  Eldon  held, 
that  the  latter  could  not  set-off  their  separate  debts 
against  the  respective  proportions  of  their  debt  due 
to  the  bankrupt's  estate  jointly  with  the  other  part 
owners  (a).  13ut  where  a  joint  bond  was  given  to  a 
banker  by  a  principal  and  surety,  and  the  principal 
was  a  creditor  of  the  banker  on  his  separate  account 
to  an  amount  exceeding  the  bond,  and  the  banker 
becoming  bankrupt,  his  assignees  brought  an  action 
upon  the  bond ;  the  principal  presented  a  petition, 
praying  that  he  might  be  allowed  to  set-off  and  prove 
the  balance.  Lord  Erskine  made  the  order,  upon 
the  ground  that  the  statute  of  set-off  was  passed  only 
to  prevent  circuity*  That  if  the  bankruptcy  had 
not  occurred,  a  plea  of  set-off  could  not  have  been 
ut  in  to  an  action  by  the  banker;  but  the  moment 
e  obtained  judgment,  the  principal  in  the  bond 
would  have  brought  his  action  against  the  banker 
for  the  separate  debt ;  and  if  the  surety  had  paid 
the  joint  debt,  would  have  repaid  him  by  the  money 
recovered  in  that  action.  That  assignees  take  sub« 
ject  to  all  equities  attaching  upon  the  bankrupt,  and 
as  the  condition  of  the  bankrupt,  if  he  had  remained 
solvent,  would  have  been  as  represented,  that  must 
be  the  condition  of  the  assignees  (bi).  And  under 
particular  circumstances,  as  where  there  is  a  clear 
series  of  transactions  in  which  joint  credit  has  been 
given,  a  joint  debt  may,  in  equity,  be  set  against  a 
separate  demand  {c). 

{a)  Ex  parte  Chzude,  10  Ves.  105.  (&)  Ex  parte  Hanson,  12  Ves.  346. 

&  a  18  Va.  232,  and  1  Roee,  156.  (c)  ViUliamy'o.  Noble,3  Meriv.  618. 
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Although  the  Court  of  Chancery  is  the  grand 
foruoi  for  the  determination  of  questions  arising  in 
bankhiptcy,  yet  they  are  not  unfrequentlv  agitated 
in  the  courts  of  common  law ;  and  it  will  here  be 
proper  briefly  to  explain  in  what  cases  assignees 
must,  either  alone/  or  jointly  with  a  solvent  partner, 
assert  the  rights  of  the  Arm  on  the  behalf  of  ere- 
ditors,  and  likewise  the  mode  and  manner  in  which 
they  must'sue.  Where  all  the  partners  are  adjudged 
bankrupts,  and  an  assignment  of  their  effects  is  re- 
gularly made  by  the  commissioners  to  certain  per- 
sons as  assignees,  every  right  of  action  possessed  by 
the  bankrupts  vests  in  the  assignees,  by  relation  to 
the  time  when  the  acts  of  bankruptcy  were  com- 
mitted (a).  And  assignees,  not  being  restricted  by 
the  legislature  from  bringing  actions  at  law  without 
the  consent  of  the  creditors,  have  the  same  reme- 
dies to  recover  the  joint  property  with  which  the 
bankrupts  themselves  were  invested,  and  where  there 
is  a  choice  of  remedies  may  adopt  that  which,  in  their 
discretion,  they  may  think  proper  (i).  But  every 
species  of  present  interest  being,  by  the  assignment, 
devested  out  of  the  bankrupts  and  vested  in  their 
assignees,  the  latter  can  alone  enforce  any  right  or 
claim  which  may  arise  or  result  in  favour  of  the  estate 
of  the  bankrupts  \  and  if  all  or  one  of  the  bankrupt 
partners  join  in  an  action  with  their  assignees,  as 
they  or  he  cannot  sue,  and  therefore  ought  not  to  be 
introduced  on  the  record  as  plaintiffs,  the  defendant 
may  plead  the  bankruptcy  in  bar(c).  And  where 
one  only  of  the  partners  becomes  bankrupt,  an  ac- 
tion founded  on  a  joint  contract  or  to  recover  pay- 
ment of  a  joint  debt,  must  be  brought  by  the  solvent 
-partner  jointly  with  the  assignees  of  his  co-partner, 
who  succeed  to  the  state  and  condition  of  the  bank- 
rupt (rf).     Even  where  two  partners  have  stopped 

(a)  See  Ex  parte  Birkett,  3  Rose,  71.  (6)  2  Black.  Com.  485.    Htusey 

v.  FiddaU,  12  Mod.  324.  S.  C.  3  Sulk.  5a  (c)  Eckhordtv.  WiImd,  8  T.  R. 

140.    See  also  Kinncar  v.  Tanant,  15  East,  622.  .    {d)  Tluniiason  v.  Frtrc, 

10  East,  418.    Groliam  v.  Robertson,  2  T.  R.  282. 

B  B 


S^Q  The  Consequences  of  a 

payment,  and  a  commission  of  bankrupt  is  taken  out 
against  one  of  them  only,  a  debtor  to  the  firm,  who 
knows  of  the  stoppage,  cannot,  in  an  action  by  the 
partner  who  has  not  been  declared  a  bankrupt  and 
the  assignees  of  the  bankrupt  partner,  refuse  to  pay 
money  due  to  them,  on  the  ground  that  the  former 
may  have  committed  an  act  of  bankruptcy;  because, 
although  there  may  be  peril  in  paying  a  man  who  is 
known  to  have  stopped  payment,  yet  that  affords  no 
defence  to  an  action  for  a  debt  justly  due  to  him  (a). 
Formerly,  it  was  necessary  for  the  assignees  of  the 
bankrupt  partner  to  have  obtained  the  consent  of  the 
solvent  partner,  before  an  action  could  have  been 
instituted  in  their  joint  names  to  recover  a  debt  due 
to  the  joint  estate;  for,  had  the  action  been  instituted 
without  his  express  concurrence,  he  might,  by  a 
release,  have  defeated  any  claim  which  the  assignees 
might  have  had  against  a  joint  debtor,  and  courts  of 
law,  as  we  have  seen  (A),  would  not  have  controlled 
his  legal  power  to  release  the  action,  unless  a  very 
strong  case  of  fraud  were  made  out  But  this  legal 
capacity  of  the  solvent  partner  to  release  a  joint 
claim  is  now  restrained,  and  his  actual  consent  to 
the  instituting  an  action  in  his  name,  jointly  with 
that  of  the  assignees,  is  no  longer  requisite.  By  a 
late  statute  (c)  it  is  enacted,  "  that  in  any  commis- 
sion against  any  one  or  more  member  or  members  of 
a  firm,  the  Lord  Chancellor  may,  upon  petition,  au- 
thorize the  assignees  to  commence  or  prosecute  any 
action  at  law  or  suit  in  equity,  in  the  names  of  such 
assignees  and  of  the  remaining  partner  or  partners, 
against  any  debtor  of  the  partnership,  and  may  ob- 
tain such  judgment,  decree,  or  order  therein,  as  if 
such  action  or  suit  had  been  instituted  with  the  con- 
sent of  such  partner  or  partners;  and  if  such  partner 
or  partners  shall  execute  any  release  of  the  debt  or 
demand  for  which  such  action  or  suit  is  instituted, 

(a)  Piickett  v.  Down,  3  Campb.  131.  S.  P.  Franklin  v.  Lord  Brownlow,  14  Vet. 
557.    See  also  Fuller  V.  Gibson,  2  Cox,  24.    6  Geo.  4.  c  16'.  s.  84. 
{h)  See  ante^  p.  78.  (c)  6  Geo.  4.  c.  16.  s.  89. 
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such  release  shall  be  void,  provided  that  every  such 
partner,  if  no  benefit  is  claimed  by  him  by  virtue  of 
the  said  proceedings,  shall  be  indemnified  against 
the  payment  of  any  costs  in  respect  of  such  action  or 
suit;  and  that  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, upon  the  petition  of  such  partner,  to  direct 
that  he  may  receive  so  much  of  the  proceeds  of  such 
action  or  suit  as  the  Lord  Chancellor  shall  think  fit.'' 
Where  a  joint  commission  issues  against  all  the 
partners,  and  assignees  are  appointed  under  it,  the 
assignees,  in  any  action  instituted  by  them  in  relation 
to  the  estate  of  the  bankrupts,  must  all  join,  or  the 
nonjoinder  will  furnish  a  ground  of  nonsuit  (a).  And 
a  joint  commission  of  bankruptcy,  having  either  a 
joint  or  separate  operation,  according  as  it  relates  to 
the  joint  estate  of  the  bankrupts  collectively,  or  the 
separate  estate  of  each  bankrupt  individually,  it  fol- 
lows that  the  assignees  under  such  a  commission 
may  recover  either  a  joint  debt  due  to  the  firm,  or  a 
separate  debt  due  to  a  single  partner.  In  an  action 
which  has  for  its  object  the  enforcing  payment  of  a 
joint  debt,  the  assignees  must  in  their  declaration 
disclose  a  joint  title,  and  must  show  that  they  legally 
represent  all  and  each  of  the  parties  to  whom,  before 
the  bankruptcy,  the  debt  or  duty  was  due.  But  if 
assignees  under  a  joint  commission  sue  on  a  separate 
contract,  or  declare  for  the  separate  property  of  one 
of  the  partners,  they  must  describe  themselves  as  the 
assignees  of  the  single  partner  with  whom  the  con- 
tract was  made,  or  to  whom  the  separate  property 
belonged,  without  noticing  the  others  (Ji).  There- 
fore where  A.,  who  was  in  partnership  with  B.,  com- 
mitted an  act  of  bankruptcy,  and  afterwards,  but  be- 
fore the  bankruptcy  of  B.,  the  sheriff  seized  goods 
which  had  belonged  to  A.  and  B.,  under  an  execu- 
tion against  them ;  it  was  held  that  the  assignees  of 

(a)SDeIlgrove  v.  Hunt,  1  Chit  Rep.  7I.S.  C.  2  Stark.  N.  P.  C.  424.  Aldrict 
V.  Kittridge,  6  B.  MoorOf  569.  In  equity  the  rule  is  in  gome  cases  relaxed.  See 
Wilkina  v.  Fry,  I  MeriT.  244.  (6)  Stonehouse  v.  De  SiIta,  3  Campb.  399. 

Harrey  e.  Morgan,  2  Stark.  N.  P.  C.  17.  S.  P.  Per  Park,  J.  Ho^  v.  Bridges, 
8  Tmint  200. 
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A.  and  B.  under  a  joint  commission  could  not,  suing 
as  such^  recover  A/s  siiare  of  the  property  therein  (a). 
But  where  in  an  action  of  trover  by  the  assignee  of 
bankrupt  partners,  the  declaration  consisted  of  one 
count  only,  in  which  the  possession  was  stated  ta 
be  in  the  partners,  and  it  appeared  in  evidence,  that 
the  greater  part  of  the  goods  in  question  belonged  to 
one  of  the  partners  only,  before  the  commencement 
of  the  partnership,  and  had  never  been' brought  into 
the  paitnership  fund,  but  it  was  proved,  that  the 
residue  of  the  goods  was  part  of  the  joint  estate, 
L(yrd  Kenyon  ruled  that  the  plaintiff,  -  under  that 
declaration,  was  entitled  to  recover  the  value  of  such 
goods  only  as  had  been  proved  to  have  belonged  to 
both  the  partners  as  partners;  although  had  there 
been  a  count  in  the  declaration  stating  the  possession 
in  the  assignee,  the  whole  might  have  been  reco- 
vered, inasmuch  as  the  commission  was  joint,  and  the 
assignment  under  it  passed  both  separate  and  joint 
effects  (b).  If  there  have  been  any.  promise  to  the 
assignee^,  or  cause  of  action  since  the  bankruptcy,  a 
count  adapted  to  such  demand  should  be  inserted  in 
the  declaration;  and  where  two  partners. became 
bankrupts,  and  the  defendant,  betvireen  the  two  acts 
of  bankruptcy,  received  money  jointly  belonging  to 
them  from  their  clerk,  and  the  assignees  of  the  two. 
partners,  in  their  action  to  recover  it,  declared  only 
for  money  had  and  received  to  the  use  of  the  two 
partners  before  they  became  bankrupts,  and  in  an- 
other count  to  the  use  of  the  plaintiffs  as  assignees, 
it  was  decided  that  the  plaintiffs  could  not  recover, 
because  they  should  have  declared  in  one  count  for 
money  had  and  received  to  their  use. as  assignees  of 
the  partner  who  had  committed  anact  of  bankruptcy  . 
at  the  time  the  money  was  paid  (c). 

Where  a  joint  commission  has  not  been  awarded 

(a)  Hogg  V,  Bridges,  8  Taunt  200.  S.  C.  2  B.  Moore,  122.  (5)  Cock  r. 

Tunno,'cited  2  Selw.  N.  P.  1316.  (c)  Smith  v,  Goddaid,  3  Baa.  and  Pul. 

4b'5.     It  may  be  doubtful  whether  any  form  of  Declaration  would  entitle  the  as- 
fci^nees  to  recover  in  such  a  case.    See  ante^  p.'334. 
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against  a  bankrupt  firm,  but  separate  commissions 
have  alone  issued  against  each  of  its  members,  as  the 
joint  estate  and  consequent  right  of  sustaining  an 
action  in  respect  of  it,  is  centred  in  the  assignees  of 
ail  the  bankrupts  jointly,  it  follows  that  they  must  all 
join  in  an  action  to  recover  a  joint  demand  (a).     In 
such  a  case  it  is  only  necessary,  that  the  assignees 
who  appear  as  plaintiffs  on  the  record  should  repre- 
sent all  the  persons  interested,  and  should  unite  in 
themselves  all  the  interest  of  those  parties.     There- 
fore, where  there  was  a  firm   consisting  of  three 
partners,  two  of  whom  being  engaged  in  partnership 
with  two  others,  the  four  became  bankrupts,  and  a 
joint  commission  being  issued  against  them,  a  sepa- 
rate commission  was  aftierwards  awarded  against  the 
third  partner  in  the  firm  of  the  three,  under  both 
which  commissions  the  plaintifKj  were  elected  as^ 
signees,  it  was  held  that,  inasmuch  as  the  entire 
rights  of  the  three  vested  in  them,  they  might  de- 
clare as  their  assignees  (b).     And  even  where  the 
plaintiffs  sued  and  declared  as  assignees    f  A.  and 
B.,  and  also  as  assignees  of  C,  for  a  joint  demand 
due  to  all  the  bankrupts,  the  declaration  was  holden 
good  on  a  motion  in  arrest  of  judgment  fc).    Where 
separate  commissions  issue  against  the  several  part- 
ners, and  different  persons  are  appointed  as  assignees 
under  them,  although  they  must  all  join  in  an  action 
to  recover  a  joint  demand,  yet  they  cannot  sue  as 
joint  assignees,  but  must  state  their  several  and  re- 
spective interests  in  the  declaration  (rf).  •  And  the 
assignees  of  A.,  a  bankrupt,  and  also  of  B.  a  bank- 
rupt, under  separate  commissions,  cannot  recover  in 
the  same  action  a  joint  debt  due  from  the  defendant 
to  both  the  bankrupts,  and  also  separate  debts  due 
to  each,  because  th«  bankrupts  themselves  could  not 
have  joined  in  bringing  one  action  for  their  separate 
debts,  and  therefore  the  joinder  of  the  two  causes  of 
action  by  their  assignees  is  improper ;  but  if  in  such 

{a)  Hancock  v.  Haywood,  3  T.  R.  433.         (6)  Scott  v.  Franklin,  15  East,  428« 
(c)  Streatfidd  v.  Ualliday,  S  T.  R.  779.  {d)  Ray  v.  Davies,  3  B.  MooiCi  3. 
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an  action,  the  jury  have  assessed  the  damages  seve- 
rally on  the  separate  counts,  the  court  will  arrest 
the  judgment  on  those  counts  only  which  demand 
the  debts  due  to  each  bankrupt  separately  (a).  The 
assignees  of  one  of  the  partners  cannot  maintain 
trover  against  the  executor  of  the  sol  vent  partner, 
for  goods  delivered  to  him  during  the  life  of  the  sol- 
vent partner,  although  after  the  act  of  bankruptcy 
upon  which  the  commission  issued,  because  the  re- 
presentatives of  the  solvent  partner  and  the  assignees 
of  the  bankrupt  are  tenants  in  common  (6).  And, 
for  the  same  reason,  where  joint  effects  are  delivered 
by  the  solvent  partner  to  a  joint  creditor,  the  assig- 
nees of  the  bankrupt  cannot,  after  the  death  of  the 
former  partner,  sustain  an  action  of  trover  against 
such  creditor,  notwithstanding  that  the  delivery  be 
overreached  by  the  act  of  bankruptcy  (c). 

The  Lord  Chancellor  exercises  a  discretionary 
power  to  supersede  a  commission  of  bankruptcy  in 
the  case  of  partners  as  well  as  others,  if  from  the 
circumstances  of  the  case  he  shall  deem  it  necessary 
or  proper.  Therefore,  if  the  petitioning  creditor's 
debt  be  insufiScient(cf)  ;  or  if  he  be  an  infant,  and 
therefore  incapable  of  giving  the  bond  to  the  great 
seal  {e) ;  or  if  there  is  not  sufiScient  evidence  of  the 
trading,  or  of  the  act  of  bankruptcy ;  or  if  the  com- 
mission be  not  proceeded  in  for  a  length  of  time, 
and  the  delay  be  not  occasioned  by  the  bankrupt 
himself  against  the  will  of  the  petitioning  credi- 
tor (y)  ;  or  if  the  bankrupts  are  not  described  in 
the  commission  according  to  their  legal  or  known 
description  {g)  ;  or  if  the  party  against  whom  the 
commission  is  directed  be  a  feme  covert,  and  it  be 


(a)  Hancock  v.  UvfwooA,  3  T.  R.  433.  reoognized  by  Lord  Elknborough  in  0e 
CoflSonv.Vaiiglum,  lOEast,  65.  See  ako  Bidianbon  v.  Griffin,  5  Man.  and  Sdw. 
297.         (()  Smith  v.  Stokes,  1  East,  363.  (c)  Smith  v.  Oriell,  Ibid.  368. 

(d)  But  see  the  6  Geo.  4.  c.  la  s.  18.  {e)  Ex  parte  Barrow,  3  Ves.  554.    Ex 

parU  Benjamin,  Buck,  44.  ( /  )  ExparU  Pnleston,  2  P.  Wms.  546.  Ex  parte 
Smith,  1  RMe,  332.  Ex  parU  Fletcher,  Ibid.  454.  Hazrison's  case,  3  Ves.  and 
Bca.  174.    Ex  parte  Luke,  1  Glyn  and  James,  361.  {£)  Ex  parU  Beck- 

with,  1  Glyn  and  James,  20. 
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founded  upon  a  trading  prior  to  her  marriage  (a),  or 
be  an  infant  (b\  or  a  lunatic  (c),  or  an  uncertificated 
bankrupt  (rf),  or  if  one  of  the  partners  be  dead 
at  the  time  of  issuing  the  commission  against  the 
firm  {e) ;  a  writ  of  supersedeas  under  the  Great  Seal 
willy  in  all  these  cases,  issue  to  set  aside  the  commis- 
sion. And  formerly  where  a  joint  commission  could 
not  be  supported  as  to  any  one  of  the  partners  against 
whom  it  was  sued  out,  it  was  supersedeable  against 
all ;  but  now  such  a  commission  may  be  superseded 
as  to  one  or  more  of  the  partners,  without  prejudice 
to  its  validity  against  tlie  rest  (/).  A  commission  of 
bankruptcy  against  partners  may  also  be  superseded 
before  it  has  been  opened,  on  notice  of  the  applica- 
tion being  given  to  the  bankrupts  (jg),  and  with  the 
consent  of  the  petitioning  creditor  (A) ;  or  after  it 
has  been  opened  it  may  be  superseded  at  any  time 
after  the  second  meeting  (i),  with  the  consent  of  all 
the  creditors  who  have  proved  their  debts  at  the  time 
the  application  for  a  supersedeas  is  made  (k\  pro- 
vided the  bankrupts  have  duly  surrendered  (/),  and 
are  not  under  commitment  for  not  answering  to  the 
.  satisfaction  of  the  commissioners  (m).  Upon  a  peti- 
tion by  the  bankrupts  to  supersede  a  commission, 
the  Lord  Chancellor  generally  directs  an  issue  to 
try  the  bankruptcy  (n>  But  where  the  commission 
plainly  appears  to  be  taken  out  fraudulently  or  vexa- 
tiously  (o),  or  it  is  manifestly  invalid,  the  court  will 
order  it  to  be  superseded  upon  a  petition  by  the 
bankrupt  for  that  purpose,  without  directing  an  issue 
or  an  action,  notwithstanding  the  petitioning  creditor 

(a)  Bx  parte  Meat,  2  Bro<  C.  C.  266.  (6)  See  ante,  p.  283/ 

(Olbid.  (<{)Ibid.  (e)  Jute,  p.  290.         (/)  6  Oeo.  4.  c.  16.  fl.  la 

(/^)  Anon.  1  Glyn  and  James,  23.  (A)  Ex  parte  Trigwell,  1  Ves.  and  Bea. 

348.    And  see  Ex  parte  IjBLWy  4  Madd.  273.  (I)  See  general  oider,  2l8t 

Aognst,  1818,  3  Madd.  392. 

(At)  Ex  parte  Duckworth,  16  Ves.  416.  And  see  Ex  parte  King,  2  Ves.  jun. 
40.    Ex  parte  Jackson,  8  Ves.  533.     Ex  parte  Crisp,  I  Atk.  134. 

(Jf)  Ex  parte  Jones,  1 1  Ves.  409.  Ex  parte  Roberts.  I  Madd.  72.  Ex  parte 
Wilkinson,  1  Glyn  and  James,  387.    But  see  Ex  parte  Brown,  2  Swanst  290. 

(m)  ExparU  Bean,  17  Ves.  47.    Ex  parte  M^Oennis,  18  Ve&  289. 

(»)  Ex  parte  Wilson,  I  Atk.  218.  (o)  Id.  Ibid. 
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is  desirous  to  try  its  Validity  (fl).  A  commission  being 
superseded,  it  is  as  if  it  had  never  existed,  and  the 
persons  against  whom  it  was  directed  are  restored 
to  all  the  rights  they  antecedently  enjoyed.  Al- 
though there  is  nothing  express  to  be  found  upon 
the  subject  in  the  books,  there  can  be  little  doubt 
that  the  partnership,  suspended  by  the  commission, 
will  be  re-established  upon  its  original  footing,  and 
that  the  partners  will  continue  to  possess  the  part- 
nership effects,  and  to  carry  on  the  partnership  trade, 
according  to  their  previous  agreement,  and  subject 
to  the  rules  of  law  we  have  formerly  investigated  (&)• 


SECTION  IV- 


The  Consequences  of  a  Dissolution  by  Death. 

We  will  now  endeavour  to  explain  the  consequences 
which  ensue  the  dissolution  of  a  partnership  firm  by 
the  death  of  one  of  its  members,  and  these  may  be 
arranged  under  several  heads.  They  may  be  con- 
sidered, first,  as  they  relate  to  survivorship;  secondly, 
as  they  affect  suits  between  the  surviving  partner  and 
the  representative  of  the  deceased ;  thirdly,  as  they 
apply  to  suits  either  by  the  survivor  against  third 
persons,  or  by  third  persons  against  him  ;  and  lastly, 
as  they  regard  proceedings  against  the  assets  of  the 
deceased  partner. 

We  have  stated  in  a  former  part  of  this  work  (c), 
that  stock  used  in  a  joint  undertaking  by  w*ay  of 
partnership  in  trade,  is  always  considered  as  com- 
mon, and  not  as  joint  property,  and  consequently 
that  there  is  no  survivorship  therein.  Ju^  accres* 
cendi  inter  mefcatores  pro  ben^io  commercii  locum 


{a)  Ex  parte  GaUimore,  1  Madd.  ^7.  (p)  See  Wats.  00  Partn.  357. 

{e)  See  ante^  p.  46. 
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non  hahet  (a).  And  in  an  old  case  (ft)  it  was  said 
by  the  Lord  Keeper^  "  The  custom  of  merchants  is 
extended  to  all  traders  to  exclude  survivorship/' 
On  the  death  of  one  partner,  therefore,  his  repre- 
sentatives become  tenants  in  common  with  the  sur- 
vivor of  all  the  partnership  effects  in  possession. 
But  with  respect  to  choses  in  action^  survivorship  so 
far  exists  at  law,  as  that  the  remedy  or  right  to  re- 
duce them  into  possession  vests  exclusively  in  the 
survivor:  although,  when  they  are  recovered,  the 
survivor  is  regarded  barely  in  the  light  of  a  trustee, 
and  the  representatives  of  the  deceased  have,  in 
equity,  the  same  right  of  sharing  and  participating 
in  them  which  their  testator  or  intestate  would  have 
possessed  had  he  been  living  (c).  It  seems  to  be 
doubtful  whether  the  goodwill  of  a  commercial 
trade,  carried  on  in  partnership,  survives,  or  forms 
a  portion  of  the  partnership  stock.  Lord  Rosslyn^ 
on  the  one  hand,  has  determined  (c/)  that  in  such  a 
case  the  goodwill  of  a  trade  carried  on  without  arti- 
cles survives,  and  is  not  to  be  considered  partner- 
ship stock  to  which  the  representatives  of  a  deceased 
partner  have  any  right.  On  the  other  hand,  Lord^ 
Eldon  has  expressed  his  doubts  of  the  propriety  of 
that  determination,  considering  it  difficult  to  draw 
any  solid  distinction  between  the  lease  of  the  part- 
nership premises,  which  is  clearly  a  part  of  the  joint 
stock,  and  the  good-will,  which  consists  in  the  habit 
of  the  trade  being  conducted  on  those  premises  (e). 
But  whatever  doubts  may,  in  this  respect,  exist  as 
to  the  good-will  of  a  mercantile  trade,  a  very  intel- 
ligible distinction  has  been  suggested  between  com- 
mercial and  professional  partnerships.  Sir  John 
Leach  has  intimated  that  where   a  partnership  is 

(a)  Ca  Litt  182.  a.  (()  Jefficeys  v.  Small,  J  Vem.  217.    See  also 

Annand  v,  Honiwood,  Ca.  in  Cha.  129.  (c)  Mardn  v.  Crompe,  1  Ld. 

Raviii.  840.  (d)  Hammond  p.  Douglas,  5  Yes.  539. 

(e)  Ciawshay  v.  CoUins,  15  Ves.  227.  If  partners  become  bankrupts,  the  good- 
will of  thdr  trade  passes  to  their  assignees,  who  may  sell  it  ibr  the  benefit  of  the 
creditors.  Sudi  a  sale,  however,  wul  not  operate  to  prevent  the  partners  setting  up 
the  same  trade  again,  and  in  the  same  place.  CrutweD  v.  Lye,  17  Ves.  335.  S.  C. 
I  Rose,  123. 
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formed  between  professional  persons,  surgeons  for 
instance,  and  one  dies,  it  would  be  difficult  to  main- 
tain that  the  other  is  obliged  to  give  up  his  business, 
and  sell  the  connexion  for  the  joint  benefit  of  him- 
self and  the  estate  of  his  deceased  partner.  His 
honour  added,  that  when  such  partnerships  deter- 
mine, unless  there  be  stipulations  to  the  contrary, 
each  must  be  at  liberty  to  continue  his  own  exer- 
tions; and  where  the  determination  is  occasioned 
by  the  death  of  one,  the  right  of  the  survivor  cannot 
be  affected  (a). 

We  have  seen(&)  that,  as  to  future  dealings,  a 
partnership  is  terminated  by  the  death  of  one  of  the 
partners ;  but  although,  in  that  point  of  view,  death 
ipso  facto  operates  as  a  determination,  yet  a  partner- 
snip  cannot  to  all  intents  and  purposes  be  said  to  be 
dissolved  by  death.  The  representatives  of  a  de- 
ceased partner  certainly  are  not,  in  a  strict  sense, 
partners  with  the  survivor ;  but  still  that  community 
of  interest  exists  between  them  which  is  necessary 
for  the  winding  up  of  the  affiiirs,  and  as  long  as  that 
object  remains  unaccomplished  the  partnership  has 
in  one  sense  a  continuance  (c).  This  event  gene- 
rally is,  and  ought  always  to  be,  contemplated  and 
provided  for  in  the  articles  of  partnership.  Positive 
covenants  between  the  parties  as  to  the  continuing 
of  the  business,  the  distribution  of  the  property, 
and  the  settlement  of  accounts,  upon  such  a  con- 
tingency, often  prevent  a  great  deal  of  confusion, 
hardship,  and  injustice.  In  the  absence  of  express 
negative  stipulation,  the  executor  has  a  right  to  in- 
sist upon  the  application  of  the  joint  property  to  the 
payment  of  the  joint  debts,  and  a  division  of  the 
surplus  {d) ;  and  if,  within  a  reasonable  time,  the 
survivor  do  not  account  with  him  and  come  to  a 
settlement,  a  court  of  equity  will  grant  an  injunction 

(a)  Fan  v.  Pearce,  3  Madd.  74.  (h)  See  anU^  p.  240. 

(c)  ExparU  Williams,  11  Vetf.  6.    Wilson  v.  Gieenwood,  1  Swanst  480.  S.  C. 
1  J.  Wibon,  233.    Crawshuy  v.  Maule,  1  Swanst  506.    S.  G  IJ.  Wilson,  181. 
id)  Ex  parte  Ruffin,  6  Ves.  126. 
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restraining  him  from  disposing  of  the  joint  stock, 
and  from  receiving  the  outstanding  debts  {a).  When 
a  suit  is  instituted  by  the  representatives  of  a  de- 
ceased against  a  surviving  partner  for  an  account  of 
the  partnership  stock,  the  principal  question  is,  in 
what  manner  the  accounts  are  to  be  taken,  so  as  to 
produce  a  final  arrangement.  They  may  be  taken 
in  various  ways ;  the  distinction,  however,  is,  that 
where  there  is  not  a  special  agreement  directing  the 
mode  in  which  the  accounts  shall  be  adjusted,  they 
must  be  taken  in  the  way  ordinarily  adopted  by  a 
court  of  equity ;  but  where  a  special  agreement  has 
been  made  relative  to  their  adjustment,  it  will  be 
abided  by,  and  be  acted  upon  as  furnishing  the  rule 
by  which  the  adjustment  is  to  be  governed,  provided 
the  parties  themselves  have  observed  it  (ft).  The 
right  possessed  by  partners  of  determining  inter  se 
the  mode  and  manner  in  which  the  accounts  shall 
be  settled  on  their  deaths  respectively  is  necessarily 
unrestricted,  and  whatever  course  may  be  agreed 
upon,  it  must  form  the  basis  of  any  settlement  be* 
tween  the  representatives  of  the  deceased  and  the 
surviving  partner.  Partners  may  lawfully  stipulate, 
by  the  articles  of  partnership,  that  the  accounts 
shall  be  made  up  between  them  annually,  and  that 
if  any  error  shall  happen  to  be  made  in  stating  the 
accounts,  it  shall  be  rectified  during  the  lifetime  of 
both  parties ;  and  where  there  is  such  a  stipulation, 
an  account  settled  during  their  lives  will,  notwith- 
standing error,  be  conclusive  after  their  deaths  (c). 
But  if  the  articles  themselves  prescribe  the  mode  in 
which  the  accounts  are  to  be  adjusted,  and  the  part- 
ners for  several  years  not  only  do  not  adhere  to 
them,  but  engage  in  business  to  which  their  ap- 
plication would  work  injustice,  the  executors  of  a 
deceased  partner  will  not  be  entitled  to  insist  upon 
the  account  being  taken  in  conformity  with  the 

(a)  Hartz  V.  Schrader,  8  Ves.  317.  (b)  Jackson  v.  Sedgwick,  1  Swtnst. 

469.  (c)  G«nsbotimgh  r.  Stork,  Barnard,  318. 
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stipulations  contained  in  them.-  Thus,  where  three' 
persons,  on  entering  into  partnership  as  ship  agents 
and  insurance  brokers,  stipulated  in  the  articles  for 
an  annual  settlement  of  accounts,  and  for  payment 
to.  the  representatives  of  a  deceased  partner,  of  an 
allowance  in  lieu  of  profits,  since  the  last  annual 
account,  proportioned  to  the  amount  of  his  share  of 
profits  during  two  years  preceding,  and  the  partners, 
afterwards  engaging  in  the  exportation  of  goods  on 
their  joint  account,  the  returns  of  which  could  not 
he  ascertained  at  the  limited  period,  omitted  for 
several  years  to  settle  annual  accounts,  it  was  de- 
termined that  the  stipulations  in  the  articles  were 
waived  in  equity;   and  an  injunction  was  granted 
to  restrain  the  representatives  of  a  deceased  partner 
from  proceeding .  on  a  bond  given  by  the  surviving 
partners,  for  repayment  of  his  share  according  to 
the  articles,  before  the  settlement  of  accounts  of 
transactions  pending  at  his  decease,  on  which  a  loss 
was  subsequently  sustained  (^a).    The  account,  where 
the  articles  do  not  prescribe  the  manner  in  which  it 
is.  to  be  taken,  or  the  provisions  respecting  its  ad- 
justment have  been  waived,  must,  according  to  the 
practice  of  a  court  of  equity,  commence  with  the 
last. stated  account ;  and  if  there  be  not  any  stated 
account,  it  must  be  taken  from  the  time  of  the 
commencement  of  the  partnership  (b).     In  taking 
the  account,  profits  accrued  after  the  death  of  one 
partner  are  considered  as  an  accession  to  the  capital, 
and  as  joint  property (c);  the: account,  therefore, 
is  to  end  with  the  state  of  the  stock  at  the  time  of 
the  death  of  the  partner,  and  the  proceeds  thereof 
until  it  is  got  in  (rf).     A  surviving  partner,  where 
there  is  not  an  express  stipulation  to  thtft  effect,  is 
not  entitled  to  charge  in  the  account  a  sum  of  money 


(a)  JadoMm  v,  Sedswick,  1  Swanst  460.  And  see  Geddes  v.  WallAce,  2  Bligb, 
270.  (b)  Bedc  v  Beak,  Finch,  1 9a 

(c)  Brown  v.  Litton,  1  P.  Wms.  140.  Hammond  r.  Doug^is,  5  Ves.  £39. 
Hill  V,  Bumham,  and  CoxweU  v,  Bramet,  died  15  Vcs.  220,  223. 

{d)  Beak  v.  Beak,  Finch,  190. 
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as  a  compensation  to  himself  for  his  management  of 
the  trade,  and  for  his  time  and  labour ;  even  if  the 
children  of  a  deceased  partner  are,  by  the  articles  of 
copartnership,  to  succeed  to  the  share  of  their  pa- 
rent, the  surviving  partner  cannot,  in  the  absence  of 
positive  agreement,  claim  an  allowance  for  carrying 
on  the  trade  {a) ;  although,  where  he  bonajide  incurs 
expenses  on  the  erroneous  supposition  that  he  is  sole 
owner  of  the  business,  he  will,  in.  the  taking  of  the 
account,  be  allowed  a  moiety  (b).  When  an  infant 
or  other  person  becomes  entitled  to  the  share  of  a 
deceased  partner,  and  the  share  is  continued  in  the 
trade,  either  in  the  case  of  the  intestacy  of  the  de- 
ceased, or  of  his  testacy  without  an  express  direction 
in  the  will  to  that  effect,  the  party  entitled  has  the 
option  of  taking  either  the  interest,  or  the  profits 
that  have  arisen  from  the  use  of  the  capital.  But, 
inasmuch  as  the  principle  of  the  option  given  is, 
whether  the  party  will  or  not  elect  to  ratify  the  em- 
ployment of  the  capital,  if  he  do  so  elect,  he  cannot 
Md  libitum  take  interest  or  profits  for  difierent  periods, 
but  must  abide  by  his  election  for  the  whole  p^eriod^- 
Circumstances  may,  indeed,  arise  to  entitle  him  to 
divide  his  election,  and  to  take  profits  for  one  and 
interest  for  another  part  of  the  period,  as  if  the  pro- 
perty were  subsequently  embarked  in  a  new  trade,^ 
or  at  a  different  ]Slace,  or  in  adventures  substantially . 
new  at  the  same  place ;  but,  in  all  cases,  a  decree 
will  be  made,  directing  an  inquiry,  whether  the  ac- 
count of  interest  or  of  profit  is  most  advantageous, 
and  the  option  will  be  given  for  the  larger  sum  (c). 
So,  where  A.  B.  and  C.  carried  on  business  as  bank- 
ers, in  partnership,  and  were  interested  in  the  profits 
and  losses  :ef  such  banking  concern  respectively,  as 
follows :  A.  for  five-twelfths,  B.  for  two-twelfths, 
and  C.  for  five-twelfth  parts.  A  commission  of  bank- 
ruptcy was  awarded  against  them,  but  the  full  amount 


(a)  Burden  o.  Burden,  1  Ves.  and  Bea.  170.  {b)  Id.  Hnd. 

(c)  Heathoote  v.  Holme,  1  Jac  and  Walk.  122. 
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of  the  joint  and  separate  debts  of  the  bankrupts,  with 
interest,  was  paid.  To  complete  such  payment,  real 
estates  of  great  value,  belonging  to  A^  were  sold  by 
the  assignees,  and  on  the  whole  A.  contributed  con- 
siderably beyond  his  proportionate  share  of  the  losses 
of  the  firm^.  Part  of  the  said  estates  were  sold  during 
the  life  of  A. ;  part  were  contracted  to  be  sold, 
but  not  sold  at  the  time  of  his  death,  and  the  re- 
mainder were  sold  since  his  death,  and  a  surplus 
remained  in  the  hands  of  the  assignees :  it  was  de- 
termined, that  the  heir  of  A.,  as  such,  had  no  claim 
in  respect  of  the  estates  of  A.,  sold  in  his  lifetime, 
the  same  being  converted  out  and  out,  and  the  pro- 
duce must  be  taken  as  it  found,  but  that  the  surplus 
monies  in  the  hands  of  the  assignees  to  the  amount 
of  the  produce  of  the  estate  sold  after  the  death  of 
A.,  belonged  to  the  heir  at  law,  with  four  per  cent, 
interest,  unless  rents  and  profits  were  claimed  (a). 

The  surviving  partner  having  at  law  the  right 
to  the  custody,  care  and  management  of  the  joint 
estate,  a  court  of  equity  will  not,  generally  speak- 
ing, on  a  bill  being  med  against  him  for  an  account 
of  the  partnership  transactions,  deprive  him  of  his 
legal  right  by  appointing  a  receiver,  because,  not- 
withstanding the  death  of  one  the  confidence  in  the 
other  partner  remains  (b).  But  if  he  be  guilty  of 
such  acts  of  mismanagement  and  improper  conduct, 
as  satisfactorily  establish  that  he  cannot  safely  be 
entrusted  with  the  joint  estate,  the  court  will  then 
exercise  its  power,  and  will  appoint  a  receiver  to 
collect  in  the  debts,  and  dispose  of  the  property  (c). 
And  where,  upon  a  bill  for  a  discovery  and  an  ac- 
count, it  appeared  that  there  were  many  outstand- 
ing debts,  'and  that  the  surviving  partner  was  carry- 
ing on  a  distinct  trade  with  the  debtors  to  the  joint 
estate,  and  forbore  to  call  upon  them  for  payment  of 
the  joint  debts,  the  cou  rt  directed  that  a  receiver  should 


(a)  Bulks  V.  Soott,  5  Madd.  493.  (»)  Philips  v.  Atkiiuon,  2  Bro.  C.  C. 

S72.    And  see  Hartz  v.  Schzader,  8  Ves.  317.        (c)  PhiUpe  o.  Atkaiisoo,  wpra. 
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be  appointed^  u  nless  the  survi  vor,  within  a  limited  time, 
gave  security  for  payment  of  a  moiety  of  the  amount 
of  the  debts  {a).  But  if  both  partners  are  dead,  and 
the  representatives  of  the  one  institute  a  suit  for  an 
account  against  the  representatives  of  the  other,  the 
court  will,  as  a  matter  of  course,  grant  a  receiver  ; 
for  the  confidence  which  subsisted  during  the  lives 
of  both,  and  continued  after  the  death  of  a  single 
partner,  ceases  with  the  death  of  the  survivor  of  the 
two,  and  does  not  extend  to  his  representatives  (b). 
Where  the  executors  of  a  deceased  partner  filing 
their  bill  for  an  account,  have  got  all  the  partner, 
ship  books  and  accounts,  the  defendant  regularly 
ought  to  file  a  cross  bill  for  an  account  and  disco- 
very (c).  But  if  he  states,  by  his  answer,  that  the 
bill  calls  for  a  discovery,  which  he  cannot  make 
completely  without  seeing  the  partnership  books  and 
accounts,  and  that  he  verily  believes  those  books  and 
accounts  (to  the  joint  possession  of  which  both  part- 
ners were  entitled)  are  in  the  hands  of  the  plaintifis, 
the  court,  although  it  will  not  order  the  accounts  to  be 
produced,  will  on  motion  stay  proceedings,  for  want 
of  a  sufficient  answer,  until  he  has  been  assisted  with 
an  inspection  (d).  And  in  such  a  case,  a  relaxation 
of  the  general  rule  is  no  more  than  obvious  justice 
requires  (e).  When  surviving  partners  claim  to  be 
creditors  of  a  deceased  paHner,  in  respect  of  a  ba- 
lance due  on  his  separate  account,  arising  out  of 
distinct  transactions  with  the  partnership,  it  has  been 
held  at  law  that  no  legal  debt  exists  under  such  cir- 
cumstances (J^ ;  but  nothing  is  more  clear  than  the 
right  of  equitable  creditors  to  be  satisfied,  where  an 
account  has  been  decreed;  and  no  distribution  of 
assets  can  take  place  until  the  accounts  of  all  the 
creditors,  of  every  description,  have  been  gone  into. 

(a)  Efltwkk  V.  Coningsbv,  I  Vera.  118.  (6)  Pfailipe  v.  AtkmfOD,  tupra* 

(c)  AnoD.  *J  Dick.  778.  WUby  v.  Pistor,  7  Ves.  412. 
{d)  Piekering  v.  Ri{^,  18  Yes.  484. 

{e)  The  Princesf  of  Wales  v.  Earl  of  LiTerpool.  1  Swanst  125. 
(/)  Boeanquet  v.  Wray,  2  Manh.  319.  o.  C.  6  Taunt.  597.    And  aee  ante, 
p.  132. 
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The  fact  that  the  debtor  was  a  partner  in  the  firm  of 
the  creditors,  however  it  may  alter  the  nature  of 
their  debt,  is  of  no  weight  at  all  with  reference  to 
their  right  to  have  the  accounts  taken  (a^.  And 
where,  on  the  dissolution  of  a  partnership,  one  part- 
ner, for  a  valuable  consideration,  covenants  to  pay 
the  joint  debts,  and  to  indemnify  the  other  partner 
agamst  them,  and  the  covenantor  dies,  leaving  joint 
debts  undischarged,  of  which  the  covenantee  is  com- 
pelled to  pay  some,  the  latter  may,  by  a  bill  in  equity, 
not  only  reimburse  himself  out  of  the  assets  of  the 
deceased,  but  may  have  those  assets  applied  in  dis- 
charge of  the  remainder  of  the  joint  debts  (6). 

With  respect  to  actions  either  by  or  against  sur- 
viving partners,  they  differ  in  no  essential  particu- 
lars from  actions  brought  by  or  against  the  whole 
firm,  except  in  the  person  by  whom  in  the  one  case, 
and  against  whom  in  the  other,  the  right  in  dispute 
is  to  be  asserted.  We  have  already  had  occasion 
frequently  to  remark  that,  on  the^  death  of  one  part- 
ner, all  legal  rights  and  remedies  appertaining  to  the 
partnership  formally  vest  in  the  survivor.  The  right 
ofaction  must  necessarily  survive^  otherwise,  accord- 
ing to  the  technicalities  of  law,  there  would  be  a 
failure- of  justice ;  for  the  rights  of  the  executor  and 
of  the  survivor  being  of  several  natures,  if  they  joined 
in  the  same  suit  there  consequently  must  be  several 
judgments,  which  in  a  single  action  is  not  allowed  (c). 
Substantially,  however,  the  right  of  the  representa- 
tives of  the  deceased  is  not  varied  by  this  legal  ano- 
maly ;  for,  there  being  no  survivorship  in  point  of 
interest,  the  instant  any  joint  chose  in  action  is  re- 
duced into  possession  by  the  legal  process  of  the 
survivor,  the  right  of  the  representatives  to  their 
distributive  proportion  attaches  {d).  So  with  respect 
to  joint  contracts  entered  into  by  a  firm,  and  from 
which  a  joint  legal  responsibility  results,  it  can  at 

(a)  Fajrnter  V.  Houston,  3  Meriy.  302.  (h)  Uasson  r.  May,  S  Ves.  and 

Bea.  \9A.  (c)  Kemp  v.  Andrews,  Garth.  170.  S.  C.  3  Lev.  29Q.  1  Shaw,  188. 

(i)  Id.  Ibid.    Martin  v.  Cronipe,  1  Ld.  Raym.  340. 
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law,  after  the  death  of  one  partner,  be  enforced 
against  the  survivor  alone,  and  finally  against  the 
representatives  of  the  last  survivor  (a) ;  for  the  law 
considers  partnership  contracts,  which  are  joint  in 
form,  as  producing  only  a  joint  obligation,  which,  on 
the  death  of  one,  attaches  exclusively  upon  the  sur- 
vivor ^6).  Indeed  the  reason  which  has  been  ad« 
vancea  as  operating  to  prevent  personal  representa- 
tives from  asserting,  jointly  with  the  survivor,  a  right 
resulting  to  the  partnership  firm,  applies  with  undi- 
minished  force,  if  a  right  accruing  to  a  stranger  from 
the  firm,  should  be  attempted  to  be  enforced  against 
them  and  the  survivor.  Executors  or  administra- 
tors, if  legally  responsible,  could  only  contract  such 
a  responsibility  by  the  assumption  of  their  repre- 
sentative characters ;  and  it  therefore  follows,  that 
they  could  only  be  charged  de  bonis  testatoris,  whereas 
the  surviving  partner  would  be  liable  de  bonis  pro- 
priis  i  so  that  the  judgments  must  be  different,  as 
they  applied  either  to  the  survivor  or  to  the  repre- 
sentatives  of  the  deceased  partner.  And  little  in* 
convenience  arises  from  the  present  rule,  for,  not* 
withstanding  the  surviving  partner  is  liable  for  the 
whole  debt  in  the  first  instance,  he  can  call  upon  the 
executor  of  his  co-partner  for  a  contribution  ;  nor  is 
there  any  hardship  upon  the  creditor,  for,  in  the 
event  of  the  insolvency  of  the  surviving  partner,  we 
shall  presently  see  that  he  has  a  remedy  in  equity 
against  the  estate  of  the  deceased. 

Although,  by  the  death  of  one  partner,  a  joint 
debt  or  duty  is  extinguished  in  law,  as  far  as  regards 
the  enforcing  it  against  his  representatives  or  his 
estate,  yet  a  court  of  equity  has,  upon  general  prin- 
ciples, laid  down,  that  there  shall  be  a  recourse 
against  the  assets  of  a  deceased  debtor.  At  law'  a 
partnership  contract  is  joint  only,  but  equity,  adopt- 
ing the  law-merchant  to  its  full  extent,  holds  it  to  be 
both  joint  and  several ;  indeed,  were  the  surviving 

(a)  Caldcr  o.  RutheEfbrd,  3  Brod.  and  Bingb.  302.  (h)  Anon.  I  Mod.  45. 

Hyat  o.  Haie,  Comb.  383.    Smith  v.  Barrow,  2  T.  R.  479. 
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partner,  who  ought  in  the  first  instance  to  be  called 
upon  to  pay,  not  capable  of  answering  the  demand, 
it  would,  notwithstanding  the  legal  claim  is  dissolved, 
be  inconsistent  with  equitable  notions  that  the  estate 
of  the  deceased  partner  should  remain  solvent  with- 
out satisfying  the  joint  engagements  {a).  It  was  for- 
merly matter  of  doubt  with  Lord  Thurlow^  whether 
the  representative  of  a  deceased  partner  could  be 
sued  in  equity  (&) ;  but  it  is  now  completely  settled, 
on  the  presumptian  of  insolvency  in  the  surviving 

Gartners,  thdt  the  deceased  partner's  estate  remains 
able,  until  the  debts  which  affected  him  at  the  time 
of  his  death  have  been  fully  discharged  (c).  And 
this  equitable  doctrine  seems  to  have  been  carried 
so  far  as  to  have  enabled  the  joint  creditors,  subject 
only  to  the  right  of  priority  in  respect  of  debts  of  a 
superior  degree,  to  come  in  upon  the  separate  estate 
of  the  deceased  pari  passu  with  the  separate  credi- 
tors, on  the  ground  that  a  cjecree  for  payment  of 
debts,  when  obtained,  operated  as  much  for  the  be- 
nefit of  the  joint  as  of  the  separate  creditors  (d).  But 
Lord  Eldon,  considering  that  the  accident  of  death 
ouglit  not  to  place  the  joint  creditors  upon  a  better 
footing,  as  against  separate  creditors,  tlian  they 
would  have  been  placed  in  had  the  party  lived  and 
become  a  bankrupt,  limited  this  equitable  right,  and 
determined  that,  as  in  bankruptcy,  the  joint  credi- 
tors could  only  claim  the  surplus  of  the  separate 
estate  of  the  deceased  after  satisfaction  of  the  sepa- 
rate debts  (e).  But  subject  to  this  limitation  alone, 
which  obvious  justice  to  the  separate  creditors  re- 
quired should  be  interposed,  joint  creditors,  whose 
claims  were  consummate  in  the  lifetime  of  all  the 
partners,  have  an  indisputable  right  of  seeking  resort 
against,  and  of  having  their  demands  satisfied  out  of 

» 

(a)  Lane  v.  Williame,  2  Vera.  277,  292.  Gray  v.  Chiswcll,  9  Ves.  125.  See 
also  dictum  of  Lord  Hardwicke  in  Primrose  u.  Bromley,  1  Atk.  90. 

ib)  Hoare  v,  Contendn,  1  Bro.  C  C.  27. 

(r)  Vulliaroy  v.  Noble,  3  Meriv.  619.  And  see  Newland  t;.  Champbn,  I  Ves. 
Sen.  105'  Stephenson  v.  Chiswell,  3  Ves.  566. 

id)  Burn  r.  Burn,  3  Vcfi.  573.  {e)  Gray  v.  ChiswelU  P  Ves.  1 !  8. 
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the  assets  of  a  deceased  partner.  And  those  assets 
will  be  an  available  fund  to  joint  creditors  in  all 
cases  in  which  the  deceased,  had  he  been  living, 
would  have  been  liable  qiid  partner ;  and  therefore, 
notwithstanding  the  claims,  sought  to  be  enforced, 
may  have  arisen  out  of  a  fraudulent  misappropria- 
tion, by  one  partner,  of  funds  or  securities  intrusted 
by  the  creditors  of  the  firm,  yet  if  the  deceased 
was  instrumental  to  the  misappropriation,  or  if, 
(he  not  being  privy  to  it)  the  firm,  of  which  he 
was  at  the  time  a  member,  was  benefited  by  an 
application  to  its  use  of  those  funds  or  securi- 
ties, or  their  produce,  his  estate  will  be  liable  to 
make  good  the  losses  which  the  creditors  may  have 
sustained.  Thus,  in  a  late  case  where  a  creditor 
deposited  exchequer  bills  with  a  partnership  firm, 
without  giving  any  power  or  authority  to  sell  or  dis- 
pose of  them,  but  they  were  afterwards  sold,  and 
the  produce  applied  to  the  use  of  the  partnership,  it 
was  decided  that  the  estate  of  a  deceased  partner,  in 
whose  life-time  the  sale  took  place,  was  responsible 
in  respect  of  this  breach  of  trust,  notwithstanding  he 
was  not  actually  privy  to  the  sale  (a).  So  where  the 
customer  of  a  banking  firm  (knowing  that  an  indivi- 
dual partner  took  into  his  own  hands,  for  the  con- 
venience and  as  the  act  of  the  firm,  the  general 
management  both  of  stock  in  the  public  funds  be- 
longing to  the  house,  and  of  that  entrusted  to  it  by 
their  customers)  appointed  them  his  agents  to  pur- 
chase stock  on  his  account,  and  to  receive  the  ac- 
cruing dividends ;  and  some  stock  being  bought,  it 
was  invested  in  the  name  of  the  individual  partner, 
who  afterwards,  but  in  the  life-time  of  a  deceased 
partner,  sold  it,  and  applied  the  proceeds  to  the  use 
of  the  partnership ;  it  was  held  that  the  customer 
was  entitled,  as  against  the  estate  of  the  deceased, 
to  consider  it  as  a  debt,  or  to  have  the  stock  speci- 
fically replaced  at  his  option  (&)•  And  where  stock 
has  been  transfered,  as  a  collateral  security,  to  a 

(a)  ClaytoD*8  case,  1  Meriy.  575.  (b)  Baring's  ease.  Ibid.  61 1 . 
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partnership,  under  an  express  agreement,  that  no 
part  of  the  stock  should  be  sold*  without  notice ; 
although  the  account  of  tiie  party  who  made  such 
transfer  may  be  considerably  overdrawn,  it  will  be  a 
fraud  to  sell  the  stock,  without  notice,  and  apply  the 
produce  to  the  use  of  the  partnership ;  continuing 
to  treat  the  stock  as  unsold,  and  giving  the  transferer 
credit  for  the  dividends :  and,  supposing  this  fraud 
to  have  been  practised  in  the  life-time  of  a  partner, 
who  dies  before  its  discovery,  his  estate  (whether  he 
was  or  was  not  privy  to  the  transaction)  remains  lia- 
ble to  replace,  specifically,  the  whole  stock  sold,  and 
not  merely  the  balance  diie,  after  giving  credit  to. 
the  partnership  for  the  sums  overdrawn  (a).  So, 
where  it  has  been  the  habit  of  partners  in  a  banking 
house  to  take  transfers  of  stock,  as  a  security  for  ad- 
vances made  to  their  customers  under  an  obligation 
that  the  stock  so  taken  should  remain  in  their  hands 
as  a  security  only,  not  to  be  dealt  with  except  by  the 
authority  of  the  person  making  each  several  trans- 
fer :  if  the  banking  house,  in  fraud  of  the  agree- 
ment, sell  out  the  stock,  and  apply  the  produce  to 
partnership  purposes,  the  assets  of  a  deceased  part-  • 
ner  will  be  liable,  so  far  as  the  fraudulent  conversion 
took  place  during  his  life-time.  If  part  of  the  stock 
so  sold  has  subsequently  been  replaced,  this  will  be 
esteemed  such  an  appropriation  as,  upon  the  bank- 
ruptcy of  the  partnership,  will  entitle  the  party  or 
parties,  who  made  the  transfer,  to  a  specific  lien  on 
the  stock  repurchased,  which  will  be  deemed  to  have 
a  ^ort  of  "  ear-mark  "  in  their  favour  j  and  they  will, 
of  course,  be  entitled  to  prove  under  the  commission 
for  the  residue  of  their  debts,  as  well  as  to  go  against 
the  estate  of  a  deceased  partner  of  the  banking  house 
to  make  good  any  deficit  {b)s  But  the  liability  of  the 
estate  of  a  deceased  partner  is,  of  necessity,  confined 
to  those  claims  alone,  which  were  consummate  at  the 
time  of  his  death ;  for  it  would  be  the  reverse  of 
equity  to  throw  upon  it  the  burthen  of  paying  debts, 
to  the  contracting  of  which  the  deceased  could  not 

(fl)  Ward's  case,  Ibid.  624.  (/')  Vulliamy  v,  Noble,  3  Mcriv.  619. 
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have  been  instrumental,  and  from  which  his  estate 
could  not  possibly  have  derived  any  beQefit.  Be- 
sides the  death  ojf  a  partner  of  itself  works  a  dissolu- 
tion of  the  partnership  (a) ;'  and  there  is  the  high 
authority  of  Lord  Eldon*s  opinion  for  saying,  that 
notice  of  a  dissolution  so  effected,  is  riot  necessary 
to  protect  the  estate  of  the  deceased  from  future  • 
liability  (b).  Therefore,  where  bills  were  deposited 
by  a  customer  in  the  hands  of  his  bankers,  who, 
in  breach  of  their  trust,  but  after  the  death  of 
one  of  the  firm,  sold  them,  it  was  determined 
that  the  estate  of  the  deceased  partner  was  not 
.  aTiswerable,  although  the  customer  was  ignorant 
of  the  fact  of  his  death  (c).  And  where  bills  have 
been  lodged  with  a  banking  house,  part  of  which 
bills  have  been  fraudulentlv  sold  before  the  decease 
of  one  of  the  partners,  and  part  after  his  death ;  the 
assets  of  the  deceased  partner  are  answerable  only 
for  such  part  of  the  produce  of  the  bills  as  were  im- 
properly disposed  of  in  his  life-time  (rf).  And  not- 
withstanding joint  creditors  have  an  equitable  right 
against  the  estate  of  a  deceas^ed  partner  for  debts 
due  from  the  firm  at  the  time  of  his  death,  yet  they 
may,  by  their  conduct,  manifest  an  intention  of  . 
transfering  the  sole  liability  to  the  survivors.  What 
shall  be  considered  a  waiver  of  this  right,  or  in  other 
words,  what  sort  of  dealing  with  the  survivors  shall, 
in  such  cases,  operate  the  discharge  of  the  estate  of 
a  deceased  partner,  appears  to  be  unsettled  by  deci- 
sion. Lord  Eldon  has  laid  down  generally  that  the 
right  standing  only  upon  equitable  grounds,  if  the 
dealing  of  a  creditor  with  the  surviving  partners  has 
been  such  as  to  make  it  inequitable  that  he  should  go 
against  that  fund,  he  would  not  upon  general  rules 
and  principles  be  entitled  to  the  benefit  of  such  a 
demand  (e).  But  to  oust  i\\e  prima  facie  claim  which 
the  joint  creditors  have  upon  the  assets,  it  must  be 

(a)  Crawshay  v.  Maule,  1  Swanst  501).     (iillcspic  v.  Hamilton,  3  Madd.  251. 

{h)  VuUiamy  v.  Noble,  3  Meriv.  G14.  (c)  Brioe's  case,  i  Meriv.  620. 

\d)  Uoulton*8  case,  1  Moriv.  61 G.  {&)  E»  parte  Kendal,  17  Ves.  526.  . 
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shown  that  their  subsequent  dealings  are  of  such  a 
nature  as  to  shift  the  equitable  obligation  to  pay 
from  the  estate  of  the  deceased  partner ;  such  as 
clearly  and  unequivocally  demonstrate  the  intention 
of  the  creditors  to  give  credit  to  the  surviving  part- 
ners exclusively,  A  continuation  by  the  creditor  of 
his  dealings  with  the  surviving  partners,  if  unat- 
tended by  circumstances  from  which  his  relinquish- 
ment of  all  right  against  the  assets  of  the  deceased 
can  be  inferred,  wiU  not  alone  produce  the  effect  of 
exoneration.  For  instance  in  the  case  of  a  banking 
concern  (between  which  and  any  other  partnership 
there  is  no  difference  in  principle  as  to  the  equity  of 
the  creditor  against  the  deceased  partner's  estate)  a 
creditor,  after  the  death  of  one  partner,  does  not,  by 
leaving  money  in  the  hands  of  the  survivors,  raise 
a  new  contract,  nor  relinquish  any  benefit  resulting 
to  him  from  his  old  security.  If,  therefore,  he  con- 
tinue to  draw  drafts  upon  the  survivors,  and  act  upon 
their  acknowledged  liability  to  the  extent  that  his 
convenience  and  occasions  may  happen  to  require, 
he  does  not  thereby  release  the  estate  of  the  de- 
ceased ;  for  although,  by  the  act  of  drawing  upon 
them,  he  affirmatively  recognizes  the  survivors  as  his 
debtors,  yet  that  affirmative  act  does  not  negatively 
show  that  all  others  who  originally  contracted  liabi- 
lity are  exonerated  (a).  So  if  the  creditor  continue 
to  deal  with  the  surviving  partnei*s,  by  both  drawing 
out  and  paying  in  money,  whereby  the  debt  due  to 
hisn  is  increased,  but  never  at  any  time  reduced,  this 
does  not  amount  to  an  acquittal  of  his  claim  upon  the 
deceased  partner  (i).-  And  in  a  case  in  which  one 
of  three  members  of  a  firm  of  bankers  died,  and  after 
his  death  a  new  partnership  was  formed  by  the  sur- 
viving partners  and  other  persons ;  and  creditors  of 
the  old  partnership,  for  money  paid  into  the  bank 
upon  notes  payable  with  interest,  received  interest' 


(a)  Slcech's  ease,  1  Meriv.  563.     Gough  v.  Daviei»  4  Price,  200. 
(6)  PiOiner's  case,  Unci  623* 
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upon  such  notes  from  the  new  partnership,  who  \^^ 
issued  several  of  the  common  cash  notes  of  the  old 
partnership,  it  was  determined  that  the  creditors  of 
the  old  partnership  might,  upon  the  bankruptcy  of 
the  new  firm,  proceed  against  the  assets  of  the  de- 
Ceased  partner  (a).  And  acts  done  by  a  creditor, 
subsequent  to  the  death  of  one  partner,  from  which 
an  inference  might  be  drawn  of  his  having  adopted 
the  surviving  partners  as  his  debtors,  will  not  have 
the  effect  of  exonerating  the  estate  of  the  deceased 
from  liability  for  a  debt  previously  incurred  to  that 
creditor,  by  a  breach  of  trust  committed  by  the  firm, 
of  which  the  creditor  was  at  the  time  ignorant [II). 
But  if  the  creditor  of  a  banking  firm,  after  the  death 
of  one  of  the  partners,  continue  to  deal  as  ugual 
with  the  survivors ;  and  before  he  pays  in  any  sums . 
of  money  to  his  account,  draws  sums  out  of  the 
house,  and  the  balance,  although  it  varies  from  time 
to  time,  is  upon  the  whole  increased  by  such  subse- 
quent  dealings ;  yet  the  subsequent  payments  by 
tne  surviving  partners  will,  where  the  accounts  both 
posterior  and  anterior  to  the  death  of  the  partner 
are  blended,  be  taken  in  reduction  of  the  balance 
due  at  the  death  of  that  partner,  and  his  estate 
be  held  discharged  pro  tanto  ;  because  the  balance 
for  which  alone  the  deceased  partner  w$s  liable, 
being  once  diminished  \o  any  given  amount,  it 
cannot,  as  against-  bis  estate,  be  again  augmented 
by  subsequent  payments  made,  or  subsequent  credit 
given  to  the  surviving  partners  (c).  For  it  is  a  ge- 
neral rule,  that  where  one  of  several  partners  dies, 
and  the  partnership  is  in  debt,  and  the  surviving 
partners  continue  their  dealings  with  a  particular 
creditor,  and  the  latter  joins  the  transactions  of  the 
old  and  the  new  firm  in  one  entire  account,  then  the 
payments  made,  from  time  to  time,  by  the  surviving 
partners,  must  be  applied  to  the  old  debt  (d).     But 

(a)  Dwiiel  o.  Cross,  3  Ves.  277.    See  also  Jones  v,  Sutton,  dted  Ibid.  278. 

(6)  CUyton*s  case,  1  Meriv.  575.  (r)  S.  C.  Ibid.  585. 

(d)  Siooaan  v.  Ingham,  2B.  and  C.  72.    Simson  v.  Cooke,  Bingh.  452. 
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this  rule  applies  only  where  both  accounts  are  blend- 
ed, and  Qoes  not  deprive  the  creditor  of  his  legal 
right  of  applying,  to  the  credit  of  the  old,  or  of  a 
new  account,  payments  made  to  him,  without  any 
application  of  them  by  the  surviving  partners.  In- 
deed, if  the  general  rule  were  invincible,  it  might, 
where  the  deceased  is  indebted  to  the  partnership,  be 
productive  of  this  hardship  to  the  surviving  part'- 
ners,  that  the  old  debt  would  be  satisfied  by  their 
money.  The  creditor,  therefore,  where  the  surviving 
partners  do  not  make  a  specific  application  at  the  time 
of  payment,  has  therightof  makingarest,  and  of  open- 
ing a  new  account,  to  which  he  may  ascribe  payments 
madewithoutappropriation  after  thedeath of  the  part- 
ner. This  was  decided  in  a  late  case  (a\  in  which  a 
bond  was  given  by  country  bankers  to  the  several  per- 
sons constituting  the  firm  of  a  London  banking  house, 
conditioned  for  remitting  money  to  provide  For  bills, 
andfor  the  repay  mentof such  sums,  as  theXt^/i^on bank- 
ers might  advance,  on  account  of  persons  constitut- 
ing the  firm  of  the  country  banking  house  or  any  of 
them,  associated  or  not  with  other  persons.  One  of 
the  partners  in  the  country  bank  died,  a  considerable 
balance  being  then  due  to  the  London  bankers.  It 
was  the  course  of  business  between  the  two  houses, 
for  the  London  bankers  to  send  in  to  the  country 
bankers,  monthly  accounts  of  receipts  and  payments. 
In  the  month  following  the  death  of  the  deceased 
partner,  the  London  bankers  received  sums,  in  pay- 
ment, more  than  sufficient  to  discharge  the  balance 
then  due  ;  but,  during  the  same  time,  they  advanced 
money  on  account  of  the  country  bankers  to  an  equal 
amount.  In  the  first  instance,  the  London  bankers 
entered  in  their  books  all  receipts  and  payments 
made,  after  the  death  of  the  deceased  partner,  to  the 
account  of  the  old  firm,  but  they  did  not  transmit 
any  account  to  the  country  bankers,  until  two  months 
after  the  death  of  the  deceased  partner,  and  then  they 

(a)  Simson  v.  Ingham,  suj)ra. 
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transmitted  two  distinct  accounts ;  one  the  account 
of  tiie  old  firm,  made  upto  the  day  of  the  death  of  the 
partner;  and  another,  a  new  account,  containing  all 
payments  and  receipts  subsequent  to  that  time.  And 
it  was  held,  that  the  entries  in  the  books  of  the  Xoti- 
cfon  bankers  did  not  amount  to  a  complete  appropria- 
tion by  them,  of  the  several  payments  to  the  old 
account,  such  appropriation  not  being  complete,  un- 
til it  was  communicated  to  the  party  to  be  affected 
by  it ;  and  therefore  that  the  London  bankers,  not- 
withstanding those  entries,  were  entitled  to  apply 
the  payments  received,  subsequently  to  the  death  of 
the  deceased  partner,  to  the  debt  of  the  new  firm. 
With  respect  to  the  time  when  the  creditors  should 
prosecute  their  demands  against  the  surviving  part^ 
ners,  in  order  to  retain  their  right  of  resorting  to  the 
estate  of  a  deceased  partner,  no  rule  of  convenience 
exists  which  requires  them  to  do  it  within  any  as- 
.  signed  or  arbitrarv  limitation.  If  such  a  rule  were 
established,  it  is  doubtful  whether  the  estate  of  a  de- 
ceased partner  would,  upon  the  whole,  be  much  be- 
nefited by  it.  For  if  creditors  were  told,  that  the 
only  way  in  which  they  could  preserve  their  recourse 
against  the  estate  of  a  deceased  partner  was  by  using 
all  possible  diligence  to  compel  an  immediate  pay- 
ment, by  the  surviving  partners,  ofthe  whole  of  tneir 
balances;  there  are  vtry  few  houses  which  could 
stand  such  a  sudden  and  concurrent  demand  as  that 
would  necessarily  bring  upon  them.  A  firm  might  be 
reduced  to  a  state  of  bankruptcy,  which,  in  the  ordi- 
nary course  of  business,  would  have  been  able  to  fulfil 
all  its  engagements;  and  a  demand  would  be  brought 
upon  the  estate  of  a  deceased  partner,  from  which 
it  might  otherwise  have  wholly  escaped.  Expedi- 
ency, therefore,  being  taken  into  the  consideration, 
it  is  impossible  to  see  what  beneficial  purpose  would 
be  answered  by  compelling  creditors  to  the  rigorous 
course  of  exacting  payment  within  a  definite  period, 
as  the  condition  upon  which  alone  the  hold  which 
equity  gives  them  on  the  estate  of  a  deceased  part- 
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ner  could  be  retained  (a).  It  has  therefore  been 
held  that  the  equity  of  a  creditor  against  the  estate 
of  a  deceased  partner  is  not  barred  by  eight  months 
nonclaim^  and  an  intermediate  payment  by  the  sur- 
viving partners  of  part  of  the  debt  (fe).  The  credi- 
tors or  the  surviving  partners,  if  they  have  them- 
selves, no  demand  against  the  separate  estate  of  the 
deceased  partner,  cannot  compel  the  joint  creditors 
of  the  survivors  (being  also  legal  creditors  of  the 
firm,  as  originally  constituted)  to  go  against  the  se- 
parate estate  of  the  deceased  ;  unless  the  survivors, 
if  they  were  solvent,  could  turn  those  creditors,  suing 
them,  against  the  estate  of  the  deceased.  The  equity 
of  the  creditors,  in  such  cases,  is  worked  out  through 
the  equities  which  the  partners  have  as  between 
themselves  (c). 

According  to  the  principles  of  the  common  law, 
the  creditors  of  a  deceased  partner  or  trader  had  no 
remedy  against  his  real  assets,  which  by  his  death 
descended  to  his  heir.  Even  creditors  by  bond  or 
other  specialty,  in  which  the  heir  was  not  expressly 
bound,  could  not  enforce  their  claims  against  the 
assets  which  the  heir  might  take  by  descent  in  fee 
simple;  for  as  Ijord  Coke  has  observed  (rf),  "the  ex- 
ecutor doth  more  actually  represent  the  person  of 
the  testator,  than  the  heir  doth  the  person  of  the  an- 
cestor. For  if  a  man  bindeth  himself,  his  executors 
are  bound,  though  they  be  not  named,  but  so  it  is 
not  of  the  heir.**  And  creditors  by  specialties  which 
affected  the  heir,  provided  he  had  assets  by  descent^ 
were,  before  the  statute  3  and  4  Wm.  and  Mary,  c. 
14,  defrauded  of  their  securities,  if  the  debtor-  had 
devised  his  real  estates ;  because  the  remedies  whiqh 
the^  had  against  the  heir  of  the  debtor  could  not  be 
enforced  against  his  devisee  (e).  However,  the  law 
in  this  respect  is  much  altered  by  a  modern  act  of 

(a)  Sleedi^s  case,  Ibid.  669.  (&)  Id.  Ibid.    See  Also  Lano  v.  WiUiams,  2 

Vem.  277, 292.    Daoid  v.  Cross,  3  Ves.  877.  (c)  BxparU  Koidid,  17 

Ves.  521.    Ex  parte  Yallop,  15  Ves.  69.  (d)  Co.  Litt  209.  a. 

(<f)  2  black.  Com.  378. 
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parliament  (fl),  which  enacts,  **  that  when  any  per- 
son, being  at  the  time  of  his  death  a  trader,  within 
the  true  intent  and  meaning  of  the  laws  relating  to 
bankrupts,  shall  die  seizea  of  or  entitled  to  any 
estate  or  interest  in  lands,  tenements,  hereditaments, 
or  other  real  estate^  which  he  shall'  not  by  his 
last  will  have  charged  with  or  devised  satnect  to  or 
for  the  payment  of  his  debts  ;  and  which,  before  the 
passing  of  this  act,  would  have  been  assets  for  the 
payment  of  his  debts  due  on  any  specialty  in  which 
the  heirs  were  bound ;  the  same  shall  be  assets  to  be, 
administered  in  courts  of  equity  for  the  payment  of 
all  the  just  debts  of  such  person,  as  well  debts  due  on 
simple  contract  as  on  specialty;  and  that  the  heir  or 
heirs  at  law,  devisee  or  devisees  of  such  debtor,  shall 
be  liable  to  all  the  same  suits  in  equity,  at  the  suit 
of  any  of  the  creditors  of  such  debtor,  whether  cre- 
,  ditors  by  simple  contract  or  by  specialty,  as  they 
were  before  the  passing  of  this  act  liable  to,  at  the 
suit  of  creditors  by  specialty,  in  which  the  heirs  were 
bound  ;  provided  always,  that  in  the  administration 
of  assets  by  courts  of  equity,  under  and  by  virtue  of 
this  act,  all  creditors  by  specialty,  in  which  the  heirs 
are  bound,  shall  be  paid  the  full  amount  of  the  (lebts 
due  to  them,  before  any  of  the  creditors  by  simple 
contract  or  by  specialty,  in  which  the  heirs  are  not 
bound,  shall  be  paid  any  part  of  their  demands." 
To  entitle  joint  creditx>rs  to  proceed  under  this  act 
of  parliament  against  the  real  assets  of  a  deceased 
partner,  it  is  necessary  that  the  partnership  or  the 
trade  should  have  continued  until  the  time  of  his 
death,  since,  if,  before  that  event,  he  ceases  to  be  a 
trader,  the  provisions  of  the  statute  do  not  apply  (i). 
But  if  a  person,  labouring  under  a  mortal  disease, 
were  to  quit  his  trade,  for  the  purpose  of  exonerating 
his  estate^  and  letting  it  descend  to  his  heir,  it  would 
be  difficult  to  avoid  the  imputation  of  such  fraud  as 


(a)  47  Geo.  3.  Sen.  2.  c.  74.  s.  I .  (6)  Kecne  v.  Riley,  3  Meriv.  346.    See 

also  Curter  v.  Dean,  I  Swaoet.  64. 
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would  frustrate  the  design  (a).  Where  the  heir 
at  law  is  under  age,  it  seems  that  a  sale  of  the  estate 
cannot  be  decreed  during  his  minority,  but  must 
be  postponed  until  he  is  or  full  age  (6).    . 

Before  concluding  this  treatise,  we  will  advert  to 
the  cases  in  which  courts  of  equity  have  assumed  a 
jurisdiction  to  reform  instruments^  which  either  by 
the  fraud  or  mistake  of  the  drawer,  admit  of  a  con- 
struction inconsistent  with  the  true  agreement  of 
the  parties.  For  example,  relief  has  been  granted 
upon  a  joint  bond  or  security,  as  if  it  had  been 
joint  and  several,  against  the  representatives  of  the 
party  first  dying ;  the  intention  (as  where  credit  had 
been  previously  given  to  the  different  persons  who 
entered  into  the  obligation)  being  gathered  from  the 
circumstances  of  the  case,  and  it  being  considered 
that  the  bond  was  made  joint,  instead  of  joint  and 
several  by  mistake.  It  is  true  Lord  Eldon  has  ex- 
pressed some  surprise  at  the  introduction  of  such  an 
equity,  thinking  that  where  parties  have  entered 
into  a  joint,  instead  of  a  joint  and  several  contract, 
a  court  of  equity  ought  to  leave  it  to  its  fate  as  a 
joint  contract ;  but  so  far  from  intimating  a  doubt 
of  the  existence  of  the  doctrine,  his  lordship  has 
expressly  admitted  it  and  acted  upon  it  (c).  A  court 
of  equity,  proceeding  upon  the  intention,  would,  in- 
deed, by  decree  in  the  lifetime  of  the  deceased  have 
rectified  the  security,  so  as  to  have  made  it  conform- 
able to  the  intention  of  the  parties ;  it  therefore 
places  the  creditor  in  no  better  situation  than  he 
would  have  been  in  if  he  had  sued  in  the  lifetime  of 
the  debtor,  by  holding,  after  the  death  of  the  latter, 
that  the.  security  shall  be  regarded  according  to  the 
form  in  which,  it  must  be  presumed,  it  was  originally 
intended  to  be  framed  ((/).  In  fact,  a  court  of  equity 
ascribes  to  the  securities  no  other  effect  than  it  was 

(a)  Hitchon  v.  Bennett,  4  Madd.  183.  (b)  Lechmere  v,  Brosier,  2  Jac.  and 

Walk.  290.    See  Pott  v.  Ganini,  1  Sim.  and  Stu.  200.  (c)  Bx  pturte  Kendall, 

17  Ves.  519.  Gray  v»  Chiswell,  9  Ves.  125.  See  also  Ball  v.  Storic,  1  Sim.  and 
Stu.  210.  Ex  parte  Halket,  19  Ves.  474. 

{d)  Gray  t;.  Chiswell,  supra.    Underldll  t;.  Horwood,  10  Ves.  227* 
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the  purpose  of  the  parties  themselves  to  have  given 
to  them.  Thus,  where  one  of  two  persons  to  whom 
a  joint  loan  was  made  by  mistake  filled  up  the  bond 
given  to  secure  it  as  a  joint,  instead  of  a  joint  and 
several  bond,  Lord  Hardwicke^  on  the  ground  of  the 
mistake,  relieved  the  obligee  by  effectuating  his  claim 
against  the  assets  of  a  deceased  obligor  (a).  So,  where 
a  partnership  firm,  indebted  on  simple  contract,  in- 
tended that  a  bond  should  be  given  for  the  debt  by 
which  each  should  be  separately  bound ;  and,  in  pur- 
suance of  such  intention,  a  bond  was,  through  niistake 
and  ignorance  of  the  parties,  filled  up  as  a  joint 
bond,  and  was  executed  only  by  the  senior  partner 
in  the  name  of  the  partnership  firm,  but  with  the 
privity  of  the  other  partners  who  were  present  at  the 
execution  ;  the  creditor  was  held  entitled,  as  against 
simple  contract  creditors,  to  come  in  as  a  specialty 
creditor  upon  the  estate  of  any  of  the  partners  (6). 
And  in  all  cases  in  which  a  security  is,  by  mistake, 
executed  as  a  joint,  instead  of  a  separate  security, 
or  as  a  separate,  instead  of  a  joint  security,  it  does 
not  affect  the  equitable  right  of  the  creditor  to  con- 
sider his  debt  separate  or  joint,  according  to  the  real 
intention  of  the  parties  (c).  Relief  of  this  nature  has 
also  frequently  been  granted  against  the  estate  of  a 
deceased  partner,  where  a  joint  security  only  has 
been  given  for  a  partnership  debt  contracted  in  the 
way  of  trade,  the  legal  remedy  upon  which,  by  the 
death  of  one,  survived  against  the  other  alone,  the 
ground  of  the  equity  being,  that  qua  partners  they 
were  each  of  them  liable  for  the  whole  debt ;  and 
therefore,  as  a  several  antecedent  liability  existed, 
independently  of  the  instrument  by  which  the  debt 
was  secured,  the  right  of  the  creditor  to  enforce  it 
severally  ought  not  to  be  impaired  by  the  circum- 
stance of  a  joint  security  only  having  been  taken. 
This  species  of  relief  was  farst  administered  in  an  early 

(a)  Simpton  v.  Vaughan,  3  Atk.  31.    See  alao  Primrose  v.  Bromley,  1  Atk.  90. 
(6)  Bum  v.  Bum,  3  Ves.  573.  (c)  Thomas  v.  Fraaer,  lb.  399.    In  le  Bate, 

lb.  400.  Ik.   In  re  I^eemaD,  lb. 
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ease  (a) ;  in  which  one  partner  had  given  a  joint  pro- 
missory note  for  money  borrowed  by  him  on  the  joint 
account,  and  the  other  partner  dying,  the  holder  of  the 
note  brought  a  bill  to  have  satisfaction  out  of  the  estate 
of  the  deceased,  and  it  was  decreed  to  be  proper  in 
equity  to  follow  his  estate  for  satisfaction,  because 
the. note  was  given  for  a  partnership  debt.  And  in 
a  case  before  Lord  Hardwicke^  in  which  similar  relief 
was  prayed,  though  he  doubted  a  little  at  first,  whe*- 
ther  it  sufficiently  appeared  that  the  security  was  in- 
tended to  be  separate  as  well  as  joint,  yet  when  it 
was  ascertained  that  the  money  had  been  borrowed 
in  the  course  of  a  partnership  dealing,  he  thought 
"the  equity  was  perfectly  clear  (b).  So,  in  Jacomb  v. 
Hai^ood  (c),  it  is  evident  Sir  John  Strange  was  of 
opinion,  that  the  estates  both  of  the  deceased  and 
the  surviving  partners  were  liable  to  the  payment  of 
at  joint  note,  though  it  was  not  necessary  to  resort  to 
that  equity  in  the  particular  case,  inasmuch  as  the 
surviving  partner,  as  the  executor  of  the  deceased 
partner,  had  executed  a  mortgage  to  secure  the  debt, 
which  it  was  held  to  be  within  his  competency  to 
do  {d).  The  same  principle  had  been  before  acted 
upon  by  Lord  Chancellor  Parker ^  in  a  case  in  which 
a  creditor  held  the  joint  bond  of  two  partners,  and 
upon  a  dissolution  of  the  partnership,  it  was  agreed 
that  all  the  joint  bonds  should  be  discharged  by  one 
of  the  partners,  to  whom  afterwards  an  application 
for  payment  was  made  by  the  creditor,  when  it  was 
stipulated  between  them  that  the  interest  upon  the 
bond  should  be  increased,  and  some  of  the  increased 
interest  was  in  consequence  paid.  The  latter  partner 
having  subsequently  become  bankrupt,  it  was  held^ 
that  the  creditor  had  an  equitable  claim  upon  the  as* 
sets  of  the  other  partner  who  had  died,  notwithstand- 
ing he  had  proved  his  debt,  and  received  a  dividend 

(a)  Lane  v,  Williams,  2  Vem.  277,  292. 

ib)  Biahop  v,  Cburdi^  2  Ves.  len.  100,  371*  S.  C.  lepoited  cm  a  difoent  point  in 
3  Atk.  691. 
(c)  2  Ves.  sen.  265.  (d)  See  VuUiamy  v.  Noble,  3  Meiiv.  614. 
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under  the  commission  against  the  bankrupt  partner  {d). 
So,  where  a  person  kept  a  cash  account  with  thr^e 
merchants  who  were  in  partnership,  and  they  be- 
coming indebted  to  him,  a  joint  bond  signed  by  one 
partner  only,  in  the  name  of  the  partnership,  was 
delivered  for  the  balance  due,  after  which  one  part- 
ner withdrew  from  the  partnership,  and  another  died, 
of  which  events,  and  of  the  introduction  of  new  part- 
ners in  their  places  respectively,  the  obligee  had  ex- 
press notice  sent  to  him ;  but  he  nevertheless  con- 
tinued to  correspond  with  the  new  firm,  in  respect  of 
the  cash  balance  in  their  hands ;  Sir  Thomas  Plumer 
declared  that  the  bond,  though  in  its  form  joint, 
must  in  equity  be  taken  as  the  joint  and  several  bond 
of  all  the  partners,  and,  consequently, .  that  the  re- 
presentatives of  the  deceased  partner  were  liable  to 
make  good  the  money  due  on  it  (hi).  But  every 
joint  covenant  is  not  to  be  considered  in  equity 
as  the  several  covenant  of  each  of  the  covenantors  j 
for  where  it  is  purely  matter  of  arbitrary  convention, 
growing  out  of  no  antecedent  liability  in  all  or  any 
of  the  covenantors  to  do  what  they  have  thereby  un- 
dertaken, and  it  is  not  pretended  that  there  was  any 
mistake  in  drawing  the  deed,  or  that  there  was  any 
agreement  for  a  covenant  of  a  different  sort,  the 
extent  of  the  covenant  can  be  measured  only  by  the 
words  in  which  it  is  conceived.  Therefore,  where 
the  executor  of  a  deceased  partner,  instead  of  wind- 
ing up  the  partnership  concern,  and  dividing  what 
might  remain  after  satisfying  all  claims  upon  it, 
made  an  arrangement  with  the  surviving  partners, 
by  which  Ke  was  immediately  to  receive  what  was 
estimated  to  b^  his  testator's  share  of  the  joint  estate, 
he  releasing  all  interest  in  the  residue  to  the  other 
partners,  from  whom  he  obtained  a  joint  covenant 
of  indemnity  against  any  claims  upon  the  firm ;  it 


(a)  Hcaih  r.  Perceral,  1  P.  Wms.  682.    S.  C.  1  Stra.  303- 
{h)  Orr  v.  Chase,  cited  1  Meriv.  559,  and  reported  Ibid.  729. 
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was  determined  that  as  no  equity  existed  which  could 
have  entitled  him  to  demand  from  the  other  partners 
such  an  indemnity^  there  was  not  a  ground  on  which 
any  other  than  its  legal  operation  and  effect  could 
be  ascribed  to  the  covenant  (a). 

(a)  Sanmar  o.  Powdl,  2  Mem.  30. 
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No.  I. 
6  Geo.  4.  c.  91. 

Ao  act  to  repeal  so  much  of  an  act  passed  in  the  sixth  year  of  his 
late  Majesty  King  George  the  First,  as  relates  to  the  restraining 
several  extravagant  and  unwarrantable  practices  in  the  said  act 
mentioned  $  and  for  conferring  additional  powers  upon  his  Ma- 
jestVy  With  respect  to  the  granting  of  charters  of  incorporation  to 
tnuiing  and  other  companies.  [|5th  July  1825.] 

Whbrbas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the  First,  ihtitnled  ''  An  act  for  better 
secoring  certain  powers  and  privileges  intended  to  be  granted  by 
bis  Majesty,  by  two  charters,  for  assurance  of  ships  and  merchan- 
dizes at  sea,  and  for  lending  money  upon  bottomry,  and  for  restrain* 
ing  several  extravagant  and  onwarrantable  practices  therein  men- 
tioned," it  was  enacted,  that  after  the  twenty-foarth  day  of  June 
one  thousand  seven  hundred  and  twenty,  all  and  every  the  under^ 
takings  and  attempts  in  the  said  act  described,  and  all  other  public 
undertakings  and  attempts,  tending  to  the  common  grievance,  pre- 
jadice,  and  inconvenience  of  his  Majesty's  sabjects,  or  great  nambers 
of  them,  in  their  trade,  commerce,  and  other  lawful  affairs ;  and  all 
public  subscriptions,  receipts,  payments,  assignments,  transfers,  pre- 
tended assignments  and  transfers,  and  all  ouier  matters  and  things 
whatsoever,  for  furthering,  countenancing,  or  proceeding  in  any 
such  undertaking  or  attempt ;  and  more  particnlarly  the  acting  or 
presuming  to  act  as  a  corporate  body  or  bodies  3  the  raising  or  pre- 
tebdiuff  to  raise  transferable  stock  or  stocks ;  the  transferring  or 
pretending  to  transfer  or  assign  any  share  or  shares  in  sjich  stock 
or  stocks,  without  leave  or  authority,  either  by  Act  of  Parliament 
or  by  any  charter  from  the  crown,  to  warrant  such  acting  as  a  body 
corporate,  or  to  raise  such  transferable  stock  or  stocks,  or  to  trans- 
fer shares  therein  i  and  all  acting  or  pretending  to  act  under  any 
ehart^  formerly  granted  from  the  crown,  for  particular  or  specif 
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purposes  therein  expressed,  by  persons  who  should  use  or  endearoar 
to  use  tlie  same  charters  >for  raising  a  capital  stock,  or  for  making 
transfers  or  assignments,  or  pretended  transfer  or  assignment  of 
such  stock,  not  intended  or  designed  by  snch  charter  to  be  raised 
or  transferred ;  and  all  acting  or  pretending  to  act  under  any  obso- 
lete charter  become  void  or  voidable  by  non-user  or  abuser,  or  for 
want  of  making  lawful  elections,  which  were  necessary  to  continue 
the  corporation  thereby  intended,  should  (as  to  all  or  any  such  acts, 
matters,  and  things,  as  should  be  acted,  done,  attempted,  endea- 
voured, or  proceeded  upon,  after  the  said  four-and-twentieth  day  of 
Jane  one  thousand  seven  hundred  and  twenty)  for  ever  be  deemed  to 
be  illegal  and  void,  and  should  not  be  practised  or  in  anywise  put 
into  execution  :  And  it  was  further  enacted,  that  from  and  alter  the 
said  foar-and-tweutieth  day  of  June  one  thousand  seven  hundred 
and  twenty,  all  such  unlawful  undertakings  and  attempts  so  tending 
to  the  common  grievance,  prejudice,  and  inconvenience  of  his  Ma- 
jesty's subjects,  or  a  great  number  of  them,  in  their  trade,  com- 
merce, or  other  lawful  affairs,  and  the  making  or  taking  of  any 
subscriptions  for  that  purpose  ;  the  receiving  or  paying  of  any  money 
upon  such  subscriptions  3  the  making  or  accepting  of  any  assign- 
ment or  transfer,  or  pretended  assignment  or  transfer,  of  any  share 
or  shares  upon  any  such  subscription,  and  all  and  every  other  matter 
and  thing  whatsoever  for  furthering,  countenancing,  or  proceeding 
in  any  such  unlawful  undertaking  or  attempt ;  and  more  particu- 
larly the  presuming  or  pretending  to  act  as  a  corporate  body,  or  to 
raise  a  transferable  stock  or  stocks,  or  to  make  transfers  or  assign- 
ments of  any  share  or  shares  therein,  without  legal  authority  as 
aforesaid ;  and  all  acting  or  pretending  to  act  under  anj  charter 
formerly  granted  from  the  crown,  for  any  particular  or  special  pur- 
poses therein  expressed,  by  persons  making  or  endeavouring  to 
make  use  of  such  charter  for  any  such  other  purpose  not  thereby 
intended  5  and  all  acting  or  pretending  to  act  under  any  such  obso* 
lete  charter  as  was  therein-before  described,  and  every  one  of  them 
(as  to  all  or  any  such  acts,  matters  or  things  as  should  be  so  acted« 
done,  attempted,  endeavoured,  or  proceeded  upon,  after  the  said 
four-and-twentieth  day  of  June  one  thousand  seven  hundred  and 
twenty)  should  be  deemed  to  be  a  public  nuisance  and  fiuisaucea  y 
and  the  same,  and  all  causes,  matters,  and  things  relating  thereto^ 
and  every  of  them,  should  for  ever  thereafter  be  examined,  heard, 
tried,  and  determined  as  common  nuisances  were  to  be  examined, 
heard,  tried,  and  determined  by  or  according  to  the  laws  of  this 
realm  i  and  all  offenders  therein,  being  thereof  lawfully  convicted 
upon  information  or  indictment  in  any  of  hb  Majesty's  Courts  of 
Record  at  Westminster,  or  in  Edinburgh,  or  in  Dublin,  should  be  lia« 
ble  to  such  fines,  penalties,  and  punishments  whereunto  persons  con- 
victed for  common  and  public  nuisances  were  by  any  of  the  laws  and 
statutes  of  this  realm  subject  and  liable,  and  moreover  should  inca^ 
and  sustain  any  further  pains,  penalties,  and  forfeitures,  as  were 
ordained  and  provided  by  the  statute  of  provision  and  praemunire 
made  in  the  sixteenth  year  of  the  reign  of  King  Richard  the  Second  : 
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And  it  was  farther  enacted,  that  if  any  mercbaut  or  trader,  at  any 
time  after  the  said  foar-and- twentieth  day  of  Jane  one  thousand 
seven  hundred  and  twenty,  should  naffer  any  particular  damage  in 
his,  her,  or  their  trade,  commerce,  or  other  lawful  affairs,  by  occa- 
sion or  means  of  any  undertaking,  or  attempt,  matter,  or  thing,  by 
that  act  declared  to  be  unlawful  as  aforesaid,  and  would  sue  to  be 
relieved  therein,  then  and  in  every  such  case,  such  merchant  or 
trader  should  have  his,  her,  or  their  remedy  for  the  same,  by  an 
action  or  actions  to  be  grounded  upon  that  statute,  against  the  per- 
sons, societies,  partnerships,  or  any  of  them,  who,  contrary  to  that 
act,  should  be  engaged  or  interested  in  any  such  unlawful  undertak- 
ing or  attempt ;  and  every  such  action  and  actions  should  be  heard 
and  determined  in  any  of  his  Majesty^s  Courts  of  Record  aforesaid, 
wherein  noessoign,  protection,  wager  of  law,  or  more  than  one  im- 
parlance should  be  granted  or  allowed ;  and  in  every  such  action 
the  plaintiff  should  recover  treble  damages,  with  full  costs  of  suit : 
And  it  was  further  enacted,  that  if  any  broker,  or  person  acting  as 
a  broker,  for  himself  or  in  behalf  of  any  others,  at  anytime  or  times 
after  the  four-and-twentieth  day  of  June  one  thousand  seven  hun- 
dred and  twenty,  should  bargain,  sell,  buy,  or  purchase,  or  contract 
or  agree  for  the  bargaining,  selling,  buying,  or  purchasing  of  any 
share  or  interest  of  any  of  the  undertakings  by  that  act  declared  to 
be  unlawful,  or  in  any  stock  or  pretended  stock  of  such  undertakers, 
that  then  and  in  every  such  case  every  such  broker,  or  person  act* 
ing.  as  such,  should  not  only  be  disabled  and  rendered  incapable  to 
be  or  act  as  a  broker  in  future,  and  should  also  forfeit  and  lose  the 
sum  of  five  hundred  pounds,  to  be  recovered,  to  wit,  one  moiety 
thereof  to  the  use  of  his  Majesty,  his  heirs  and  succesors,  and  the 
other  moiety  thereof  to  the  use  of  any  person  who  would  inform  or 
sue  for  the  same,  in  any  of  his  Majesty's  said  Courts  of  Record  as 
aforesaid,  with  fiiU  xsosts  of  suit :  And  whereas  it  is  expedient  that 
so  much  of  the  said  recited  act  as  is  above  set  forth  should  be  re- 
pealed :  And  that  the  said  several  undertakings,  attempts,  practices, 
acts,  matters,  and  things  aforesaid,  should  be  adjudged  and  dealt 
with  in  like  manner  as  the  same  might  have  been  adjudged  and  dealt 
with  according  to  the  common  law,  notwithstanding  the  said  act : 
Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  Consent  of  the  Lords  Spiritual  and  Tempo- 
ral, and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  from  and  after  the  passing  of  this  act, 
so  much  of  the  said  recited  act  as  is  above  set  forth  shall  be  and  the 
same  is  hereby  repealed :  Provided  always,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  affect  any  action  or 
suit  now  depending  in  any  court  of  law  or  equity ;  but  that  every 
<auch  action  or  suit  shall  and  may  be  proceeded  in,  prosecuted, 
defended,  and  determined,  in  the  same  manner  as  if  this  act  had  not 
been  passed. 

II.  And  be  it  further  enacted.  That  in  any  charter  hereafter  to  be 
granted  by  his  Majesty,  his  heirs  or  successors,  for  tlie  incorpora- 
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tion  of  any  company  or  body  of  person8>  it  shall  and  may  be  lawful^ 
in  and  by  such  charter,  to  declare  and  prt)vide,  that  the  members  of 
snch  corporation  shall  be  individually  liable,  in  their  persons  and 
property,  for  the  debts,  contracts,  and  engagements  of  such  corpo- 
ration, to  such  extent,  and  subject  to  such  regulations  and  reetric- 
tions  as  his  Majesty,  his  heirs  or  successors,  may  deem  ht  and  proper, 
and  as  shall  be  declared  and  limited  in  and  by  such  charter;  and 
the  members  of  such  corporation  shall  thereby  be  rendered  so  liable 
accordingly. 


No.  II. 


NATUSCH  V.  IRVING  AND  OTHERS. 

The  plaintiff,  on  the  behalf  of  himself  and  all  others  the  share- 
holders, members  or  partners  of  the  Alliance  British  and  Foreign 
Life  and  Fire  Assurance  Company,  filed  this  bill  against  the  defend- 
ants,  who  were  the  presidents  and  directors  of  that  company,  pray- 
ing, amongst  other  things,  a  dissolution  of  the  partnership,  and,  if 
necessary,  a  receiver,  and  an  injunction  to  restrain  the  defendants, 
and  the  clerks,  agents,  and  servants  of  the  company  from  effecting 
marine  insurances,  or  transacting  the  business  of  underwriting  or 
insuring  ships,  or  their  cai^oes  or  freight,  against  the  perils  of  the 
sea„  and  from  lending  money  on  bottomry,  in  the  name  or  on  the 
account  of  the  company,  and  from  using  the  name  of  the  company 
for  such  purposes,  and  also  from  carrying  on  the  business  of  under- 
writing or  lending  money  on  bottomry  in  any  other  name  or  firm  at 
the  place  of  business  where  the  business  of  the  company  had  been 
hitherto  carried  on,  and  from  applying  the  capital  of  the  company 
to  any  of  such  purposes. 

The  bill  stated  that  in  the  month  of  February  1824  the  defendant 
Rothschild  set  on  foot  a  plan  for  the  formation  of  the  above-mentioned 
company,  intimating  that  applications  for  shares  were  to  be  made  to 
himself  or  to  his  agent  Mr.  Cohen,  The  plaintiff  shortly  afterwards 
applied  to  become  a  shareholder,  and  received  from  Rothschild  the 
following  answer  : — *'  2,  Neto  Courts  Svoithin^s  Lane,  I5th  March 
1 824. — ^I  beg  to  refer  you  to  the  annexed  prospectus^  and  to  inform 
yon  that  your  name  is  inserted  for  15  shares  in  the  Alliance  British 
and  Foreign  Life  and  Fire  Assurance  Company,  You  will  please 
to  pay  on  or  bef6re  Friday  the  19th  instant,  £\(i  per  share  at  the 
company*s  office,  mo  tempore.  No.  4,  Nem  Court,  Swithin's  Lane, 
The  success  of  all  establishments  of  this  description  must  neces- 
sarily depend  upon  the  individual  exertions  of  the  proprietary,  but 
calculating  (as  the  presidents  and  directors  confidently  do)  upon 
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such  exertions  on  the  part  both  of  their  foreign  and  British  share- 
hdders^  they  feel  no  hesitation  in  predicting  that  this  institntion 
wUl  speedily  become  one  of  the  first  in  Europe  both  in  profit  and 
utility.*'     The  prospectus  which  accompanied  this  letter  was  headed* 
and  entitled,  *'  The  Alliance  British  and  Foreign  Fire  and  Life 
Assurance  Company,  capital  <£5,000,000  sterling,"  and  stated  the 
defendants  to  be  the  presidents  and  directors  of  the  company.   The 
body  of  it  was  thus  expressed  :  "  The  object  of  this  institution  is 
to  combine  the  highest  public  utility  with  the  greatest  individual 
benefit  to  the  proprietors.    It  is  confidently  expected  this  will  be 
attained  in  a  greater  degree  than  has  ever  yet  been  realized>  owing 
to  the  extensive  connexions,  both  foreign  and  domestic,  of  the  par- 
ties with  whom  the  company  originates,  and  the  large  capital  to  be 
invested  therein,  by  means  of  which  the  company  will  be  able  to 
avail  itself  of  every  opportunity  beneficial  to  its  interests,  and  to 
defray  its  expenses  with  the  least  possible  diminution  of  profitsv 
The  following  is  an  outline  of  the  plan,  upon  which  the  institution 
is  intended  to  be  conducted,  which  plan  will  be  further  matured  by 
the  presidents  and  directors,  under  the  ablest  legal  and  professionad 
advice,  and  will  be  completed  in  such  a  way  as  counsel  may  recom- 
mend ;  and  the  shares  are  tendered  to  the  parties,  who  have  offered 
to  subscribe  for  them,  upon  this  express  condition,  that  all  further 
details  shall  remain  with  the  presidents  and  directors,  and  that  the 
shareholders  shall  execute  such  deed  or  deeds  as  may  be  deemed 
requisite.**     llie  prospectus  then  stated,  amongst  other  things,  that 
the  capital  was  to  be  divided  into  fifty  thousand  £  100  shares  :  that 
every  shareholder,  as  the  condition  of  holding  his  shares,  would  be 
required  to  insure  a  sum  equal  to  the  amount  of  his  subscription  in 
the  Fire,  or  £1000  in  the  Life  department  of  the  company,  and  that 
the  company  would  commence  business  on  Tuesday  the  23d  of  March 
1824,  under  the  conduct  of  the  five  presidents  and  sixteen  directors 
(these  presidents  and  directors  being  the  defendants),  who  would 
unitedly  form  the  board  of  direction.    After  many  other  details 
which  it  is  unnecessary  here  to  enumerate,  the  prospectus  proceeded 
In  these  words  :  "  In  addition  to  the  specified  objects  of  the  insti- 
tution, namely  Fire  and  Life  assurances,  it  is  intended  that  the  com- 
pany shall  grant  life  annuities,  endowments  for  infants  and  benefit 
policies  in  all  cases  connected  with  life  contingencies,  and  shall 
avail  itself  of  the  advantage  continually  offering  in  the  purchase  of 
life  contingent  risks  and  such  other  descriptions  of  property  as  the 
law  may  sanciiouj'     On  the  faith  of  the  representations  contained 
in  the  prospectus,  the  plaintiff  accepted  the  offer  of  the  15  shares, 
and  on  the  19th  Marai  he  paid  at  the  company's  office  the  sum  of 
£l50,  being  the  amount  of  the  call  of  £10  on  each  of  his  shares. 
On  that  occasion   he  received   a  printed  certificate  as  follows  : 
''  Alliance  British  and  Foreign  Life  and  Fire  Assurance  Company^ 
No  A,  New  Court,  St.  SiMthins  Lane,     Capital  five  millions  sterling 
This  is  to  certify  that  Frederick  Natusch,  Esq,  of  St.  Sxvithin's  Lane 
has  become  a  subscriber  for  15  shares  of  £lOO  eacli  in  the  yiiliauc 
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British  and  Foreign  Life  and  Fire  Assurance  Campon^g  on  which 
ten  pounds  per  cent,  have  been  paid,  and  that  on  executing  Boch 
deed  or  deeds  as  the  board  of  direction  shall  deem  reqaisite  for 
furthering  the  objects  stated  in  the  prospectus^  the  said  Frederick 
Natusch,  Esa,  will  be  entitled  as  a  proprietor  of  the  said  shares  to 
all  the  benefits  and  emoluments  thereof.  This  certificate  to  be  Toid 
and  the  deposit  to  be  forfeited  on  failure  to  execute  such  deed  .or 
deeds  within  three  months  after  notice  in  the  London  Gazette, 
London,  24th  March,  IS^.—N.  M.  Rothschild  entered  in  the 
company's  books  L.  t)»,  (no  assignment  is  valid  unless  r^nlarly 
made  in  the  books  of  the  company)  No.  35,220  and  35^234.'  The 
plaintiff  also  effected  an  assurance  on  his  life  for  the  sum  of  £1500, 
find  on  the  3l8t  of  March  he  paid  the  premium  required  for  such 
assurance. 

On  the  27th  August  1824>  advertisements  appeared  in  some  of 
the  public  papers,  which  purported  that  the  Alliance  Company 
would,  on  the  ist  of  September,  commence  the  business  of  marine 
insurance,  and  the  plaintiff  in  consequence  wrote  on  the  same  day 
to  Mr.  Hondhon,  the  secretary  of  the  company,  requesting  to  be  in- 
formed whether  the  fact  was  so  3  and  stating  that  he  conceived  such 
a  proceeding  would  materially  affect  his  interest,  not  only  as  a  part- 
ner but  in  respect  of  the  contract  of  insurance  he  had  effected  with 
the  company  on  his  life.  To  this  letter  he  on  the  30th  of  the  same 
month  received  the  following  answer  from  the  secretary  :— '*  I  have 
laid  your  letter  of  the  27th  instant  before  the  Board  of  Direction  of 
the  Alliance  Company,  and  am  desired  by  them  to  return  you  the 
following  answer  to  it.  The  rumour  to  which  you  allude  is  well 
founded — the  company  will  commence  marine  assurance  business  on 
the  Ist  of  SeptemSer,  Tiie  Board  however  do  not  conceive  that 
your  interest  can  be  prejudiced  by  this  determination.  It  is  true 
that  15  shares  were  assigned  to  you  by  Mn  Rothschild  at  your  par- 
ticular request,  upon  which  shares  you  have  paid  a  deposit  of  £lO 
per  cent.,  but  as  you  have  not  executed  the  deed  of  settlement,  and 
as  your  name  is  not  enrolled  under  the  act,  you  are  not  subjected  to 
any  of  the  liabilities  attached  to  the  company.  If  you  are  dissatis- 
fied with  the  course  intended  to  be  pursued,  yon  may  receive  back 
your  deposit  with  interest  from  the  date  of  its  payment ;  and  the 
Board  request  you  will  consider  this  as  a  regular  tender  thereof. 
With  regard  to  the  insurance  effected  by  yon  on  your  life,  and  which 
(looking  either  at  the  date  of  the  proposal  for  or  of  the  completion 
of  it)  must  have  been  so  effected,  with  knowledge  on  your  part  that 
the  company  intended  to  carry  on  the  business  of  marine  insurance, 
the  Board  are  ready  and  willing  to  cancel  the  policy,  and  return  the 
premium,  and  to  assist  you  in  transferring  your  assurance  to  any 
other  oflSce  in  whose  solidity  you  may  have  more  confidence  than 
in  that  of  the  Alliance"  After  receiving  this  communication, 
the  plaintiff  on  the  31st  August  rejoined  as  follows  : — "  Your 
information,  that  I  have  not  executed  the  deed  of  settlement,  was 
the  first  notice  I  had  received  that  any  such  deed  had  been  pre» 


Appendu\  407 

pared  (a)>  anci  upon  that  part  of  the  subject  it  is  unnecessary  to  say 
more^  than  that  I  am  ready  to  execute  any  deed^  in  conformity  with 
the  prospectus,  annexed  to  the  receipt  signed  by  Mr.  Rothschild  for 
my  deposit.  The  arrangement  respecting  the  enrolment  I  do  not  un- 
derstand,  and  therefore  do  not  enter  into  it.  It  is«  I  conceive^  com- 
petent to  me  to  insist,  that  the  business  in  which  I  am  a  partner 
shall  be  carried  on  according  to  the  agreement  which  united  the 
partners  toffether>  and  I  cannot  think  my  doing  so  will  entitle  the 
managers  o?  that  partnership  to  pay  me  out  my  capital^  and  deprive 
me  of  a  share  in  a  concern  of  which  I  have  the  highest  opinion. 
And  therefore  I  do  most  respectfully,  but  most  decidedly,  require 
that  the  presidents  and  directors  abstain  from  any  contracts  or 
engagements  relating  to  marine  insurance,  as  not  being  contemplated 
by  myself  and  those  who  joined  the  company  upon  the  terms  of  the 
prospectus  referred  to  3  and  I>  as  decidedly,  require  an  undivided 
attention,  on  the  part  of  the  managers  and  the  officers  of  the  insti- 
tution, to  the  objects  defined  in  the  prospectus  referred  to.  In 
answer  to  the  last  paragraph  of  your  letter,  I  beg  to  state  that,  so 
early  as  February  last,  I  offered  to  insure  my  own  life  with  the 
Alliance  Company,  so  soon  as  the  arrangeipents  could  be  completed* 
and  that  neither  then  nor  at  any  subsequent  period  did  I  conceive 
that  it  was  in  the  power  of  the  managers  to  undertake  risks  foreign 
to  the  purpose  for  which  the  company  was  formed.  As  to  marine 
insurances,  my  own  determination  not  to  be  involved  in  them,  as  a 
member  of  the  Alliance  partnership,  was  very  impressively  stated  to^ 
Mr,  Rothschild,  on  occasion  of  an  interview  had  with  him  by  his  own 
desire  on  the  subject  of  my  petition  to  Parliament.  The  presidents 
and  directors  will  do  me  the  justice  to  feel  that  my  conduct  has 
been  plain  and  consistent.  I  have  throughout  approved  the  insti- 
tution as  a  partnership  for  life  and  fire  insurance  and  the  purchase 
of  annuities,  and  as  distinctly  disapproved  the  dangerous  business, 
of  marine  insurance  being  appended.  I  have  therefore  endeavoured, 
and  shall  continue  to  preserve  my  full  share  of  the  full  beneht  to 
be  derived  from  the  former,  in  a  distinct  insulated  exertion  of  the 
influence  of  the  partners ;  and  I  have  resisted,  and  shall  to  the 
utmost  of  my  power  oppose,  the  latter  unauthorized  employment  of 
the  capital  of  the  company,  and  the  time  and  talents  of  its  managers 
and  officers."  The  plaintiff  subsequently  attended  for  the  purpose 
of  executing  the  deed  of  settlement,  but,  on  discovering  that  the 
only  deed  prepared  for  execution  by  the  subscribers  was  one  which 
contained  a  recital  of  the  repeal  of  so  much  of  the  act  of  the  6  Geo. 
1.  (6)  as  prohibited  the  effecting  of  marine  assurances  by  partner- 
ships or  companies,  and  that  it  was  intended  to  extend  the  objects 


{a)  It  was  stated  m  the  bill  that  notice  of  a  deed  having  been  prepared  was  in- 
serted in  the  London  Gazette  of  the  10th  of  August,  but  that  the  pl;iiiiUff  hadnot  at 
the  time  seen  or  heaid  of  it. 

(h)  5  Geo.  4.  c.  114.  This  act  received  the  royal  assent  on  tlic  2'ith  June 
1^824. 
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of  the  Alliance  Company  to  marine  insnrances  and  lending  money 
on  bottomry,  and  that  the  deed  contained  the  necessary  provisions 
for  enabling  the  company  to  carry  on  snch  business,  he  refosed  to 
execute  it,  as  not  being  conformable  to  the  termrs  on  which  the  conr- 
pany  was  formed.  In  pursuance  of  the  advertisements  the  defend- 
ants, on  the  1st  of  September  1824,  commenced,  and,  at  the  time  of 
the  filing  of  the  bill,  continued  to  carry  on  the  business  of  under- 
mriting. 

Tbe  bill, — after  stating  the  various  facts  already  mentioned^  the 
willingness  of  the  plaintiff  to  execute  any  deed  which  the  defendants 
might  lawfully  require  for  farthering  the  objects  stated  in  the  pro*- 
spectus,  and  denying  that  he  acquiesced  in  and  submitted  to  tbe 
intention  of  the  defendants  to  extend  the  business  and  transactions 
of  the  company  to  marine  insurance  and  to  the  lending  of  moAey  on 
bottomry,— charged,  that  a  deed  containing  provisions  for  enabling 
the  defendants,  as  presidents  and  directors  of  the  company,  to 
undertake  the  business  of  marine  insurance,  was  not  a  deed  of  set- 
tlem^t  authorized  by  the  terms  upon  which  the  company  was 
formed  -,  that  the  engaging  in  such  business  would  render  all  the  mem- 
bers of  the  company  liable  to  the  bankrupt  laws,  though  not  other- 
wise subject  thereto  :  that  all  the  defendants,  other  than  RothichUd, 
were  privy  and  assented  to  the  publishing  of  the  prospectus,  and 
authorized  tbe  writing  of  the  letter  of  the  said  EdMchUd,  and 
adopted  all  his  acts :  that  various  copies  of  the  prospectus  were  cir- 
culated by  and  under  the  directions  of  the  defendants :  and  that  the 
extension  of  the  transactions  and  business  of  the  company  to  marine 
insurance  or  underwriting  was  in  direct  contravention  with  the 
true  and  obvious  construction  and  whole  scope  of  the  prospectus 
and  other  documents. 

The  injunction  was  applied  for,  before  answer,  upon  a  certificate 
of  the  biU  filed  and  an  affidavit  of  the  facts  alleged  in  it.  Counter- 
affidavits  were  produced  on  the  part  of  the  defendants,  by  one  of 
which  it  was  stated,  that,  shortly  after  it  had  been  determined  to 
form  the  Alliance  Company,  tbe  existence  of  an  intention  to  apply 
for  an  act  of  parliament  or  charter,  enabling  the  company  to  effect 
marine  insurances,  was  carrently  reported,  and  was  a  common  sub- 
ject of  conversation  amongst  mercantile  men.  The  affidavit  also 
alleged  that^  about  the  end  of  March  1824,  repeated  allusions  were 
made  to-  tbe  same  subject  in  the  daily  papers,  and  further  it  stated 
circumstances  which  would  lead  to  the  inference,  that  the  plaintiff 
must,  about  the  time  he  became  a  shareholder,  have  been  aware  of 
tlie  determination  of  the  defendants  to  extend  the  objects  of  tJie 
eompany  to  marine  insurance.  It  was  likewise  insinuated  that  the 
suit  was  instigated  and  promoted  by  the  committee  of  onderwritors 
at  Lloyd^i,  and  that  it  was  intended  that  the  costs  and  expenses 
thereof  shoald  be  borne  and  paid  by  them.  The  injunction  being 
asked,  the  Lord  Chancellor  directed  the  plaintiff  to  answer  the 
affidavits  filed  for  the  defendants,  with  liberty  for  them  to  reply,  and 
the  defendants  were  ordered  to  discontinue  their  advertisements  in- 
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the  mean  time>  and  to  confine  thdr  bnsiness  to  as  few  risks  as  pos- 
sible. In  Gonsequenoe  of  this  direction  the  plaintiff  filed  a  further 
affidavit,  in  which  he  denied  having  received  any  notice  or  intima- 
tion, at  or  before  the  time  he  became  a  shareholder,  that  the  bnsi* 
ness  of  marine  insurance  was  to  form  one  of  the  objects  of  the  com- 
pany. He  also  stated  therein  that,  on  the  5th  June  1824,  after  the 
bill  for  the  repeal  of  the  act  of  the  6  Geo.  1.  had  been  read  a  second 
time  in  the  House  of  Commons,  he  had  an  interview  with  the  defend- 
ant Rathschildf  and  then  explained  in  very  strong  terms  his  opinion 
of  the  danger  and  impolicy  of  a  joint  stocK  company  undertaking  the 
risks  of  marine  insurance  3  and  at  the  same  time  intimated  his  en- 
tire disapprobation  of  the  company  engaging  in  such  business,  and 
his  determination  to  oppose  the  same  by  every  legal  means.  He 
likewise  stated,  that  so  far  from  having  either  directly  or  indireetly 
acquiesced  in  the  company's  engaging  in  the  business  of  underwrit- 
ing, he  not  only  remonstrated  with  the  defendant  RothtckUd  on  the 
subject,  but  took  an  active  part  in  opposing  every  measure  tending 
to  enable  the  company  to  engage  in  such  business.  Other  affidavits 
were  filed  on  the  part  of  the  plaintiff,  in  one  of  which  it  was  al- 
leged, that,  so  far  from  its  being  a  matter  of  notoriety  that  the 
defendants  intended  to  add  the  business  of  marine  insurance  to  the 
objects  specified  in  the  prospectus,  the  solicitor  en^loyed  for  the 
company,  in  the  coarse  of  passing  a  bill  introduced  into  the  House 
of  Lords  for  the  purpose  of  enabling  the  company  to  sue  and  be 
sued  in  the  name  of  their  chairman,  cautiously  abstained  from 
avowing  any  such  intention  5  and  in  answer  to  a  question  addressed 
to  him  before  a  committee  of  Peers  on  the  said  bill,  whether  it  was 
intended  that  the  company  should  engage  in  the  business  of  marine 
insurance,  he  replied,  that  he  knew  nothing  except  in  his  profes- 
9ional  capacity  of  solicitor  to  the  company,  and  submitted  that  he 
was  not  bound  to  disclose  what  came  to  his  knowledge  in  that-cha- 
racter. The  remainder  of  the  affidavits  produced  for  the  plaintiff 
were  made  by  shareholders  in  the  company,  who  asserted  tliat  they 
became  such  shareholders  upon  the  faith  and  credit  of  the  prospectus, 
in  which  the  business  and  objects  of  the  company  were  confined  to 
fire  and  life  insurance,  and  other  life  risks,  and  that  they  wholly  dis- 
approved of  and  had  never  acquiesced  in  the  extension  of  the  con- 
cerns of  the  company  to  maritime  insurance.  The  defendants  filed 
counter-affidavits,  and  amongst  them  one  by  the  defendant  Roth^ 
child,  in  which  he  insisted  that  the  plaintiff  could  not,  in  offering  to 
become  a  shareholder,  have  relied  upon  the  statements  in  the  pro- 
spectus, because  at  that  time  the  prospectus  was  not  prepared,  and 
it  was  not,  issued  and  made  public  until  the  15th  of  March,  He 
admitted  having  had  an  interview  with  the  plaintiff,  at  which  the 
plainti^T  objected  to  the  company  extending  its  operations  to  marine 
insurance,  but  denied  that  the  plaintiff  stated  his  opinion  of  the  dan- 
ger or  impolicy  of  a  joint  stock  company  undertaking  the  risks  of 
marine  insurance.  The  points  relied  upon  by  the  defendants,  as 
affording  particular  answers  to  the  plaintiff* s  bill,  are  noticed  Meriaim 
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by  the  Lwrd  Chancellor,  and  it  is  therefore  unnecessary  to  repeat 
them  here.  His  lordship  being  fsmished  with  all  the  papers,  was 
pleased,  in  Trinity  Vacation  1824,  to  forward  from  the  coantry  the 
following  remarks  npon  the  case  :-— 


**  The  repeal  of  the  act  of  Greorge  I.  pat  an  end  to  the  disabilities 
imposed  upon  societies  or  partnerships  as  to  underwriting  i^ainst 
Bxrine  risKs. 

^  Tliat  repeal  coold  not,  I  think,  operate  to  change  the  rules  of 
law  or  equity,  which,  as  rnles  governing  partnerships,  would  have 
regulated  their  concerns  among  tberaselTes,  if  such  repealed  act  had 
never  existed. 

«'  If  the  Alliance  Compai^,  which  the  act  of  the  1 7th  June  1824  {a) 
treats  as  iken  formed  to  effect  assurances  upon  lives  and  eurvivW" 
Mpi,  and  against  lets  or  damage  byjire,  and  represents  that  several 
pci^ODS  had  formed  themselves  into  a  company,  and  raised  consider- 
at>le  sums,  of  money  in  order  to  effect  9uon  assurances,  could  not  by 
express  contract,  or  authority  by  implication  vested  in  its  directors, 
or  any  select  part  of  its  body,  engage  the  partners  in  marine  risks  ^ 
and  if  the  plaintiff,  on  behalf  of  himself  and  others,  had  a  right  to 
prevent  the  company,  as  that  company,  from  so  doing,  several 
points  are  made  on  the  part  of  the  defendants  against  the  plaintiff, 
as  such  points  as  ought  to  operate  to  discharge  his  complaint. 

"  1.  It  is  urged  that  the  plaintiff  has  not  executed  the  deed  of 
settlement.  To  this  it  may  be  answered,  that  if  the  company  had  no 
right  to  engage  him  in  marine  risks  they  had  no  right  to  tender  to 
him  for  execution  any  deed  which  did  so  engage  him ',  and  that  if 
the  prospectus  and  certificate  are  to  be  oonsidered  as  evidences  of 
the  partnership  contract,  the  certificate  allows  three  months  after 
notice  in  the  London  Gazette  for  execution.  The  dl^ed  was  not  lying 
for  execution  till  the  10th  Auguit  in  Mr.  Ptarces  office.  The 
plaintiff  represents  that  his  information  that  there  was  such  a  deed 
was  received  from  Mr,  Hamilton  m  letter  of  the  30th  August  {b). 

**^  2.  That  the  plaintiff's  name  not  being  enrolled  under  the  act, 
he  is  not  subject  to  any  of  the  liabilities  attached  to  the  company. 
This  does  not  appear  to  be  the  true  construction  of  the  act.  A 
memorial  of  the  several  members  is  only  required  to  be  enrolled 
within  six  months ;  and  if  the  act  is  to  be  taken  to  require  enrol- 
ment sooner,  non-observance  of  the  act  could  not  free  the  party 
neglecting  to  observe  it  from  liabilities.  The  act  provides,  that  no 
action  shall  be  brought  under  the  authority  of  the  act  by  the  company 

(a)  5  Geo.  4.  c.  137. 

(Jb)  Id  the  margin  it  the  manuscript  his  lordship  wrote  as  foHows :  ^^  It  seems  to 
me  that  this  must  be  understood  to  be  a  deed  reiatiTe  to  fire  and  Ui^  assuianoes,  and 
the  otha  specified  objects,  and  thlM  onlgr,  howerer  great  might  be  the  powers  gi?eii 
b7  it  to  any  part  of  the  body  with  respect  to  such  objects.  Mr.  BotfuchUd't  certi- 
ficate does  not,  it  may  be  said,  give  the  title  to  bcn^ts  and  emoluments  till  the  deed 
is  executed,  but  then  it  must  be  a  proper  deed  relating  to  the  specified  objects ;  and 
in  law  a  person  may,  by  his  own  fault,  be  subject  to  liabilities,  though  not  entitled 
to  emoluments.'* 
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titl  thezB  has  been  an  eDrolraeDt,  but  it  does  not  negative  proceed- 
ings against  tlie  company  or  its  members,  and  the  7th  section  seems 
to  proceed  upon  that  distinction.  If  this  notion,  that  a  person  sub- 
scribing^ bat  of  whose  name  a  memorial  has  not  been  enrolled^  was  - 
countenanced^  it  would  perhaps  be  a  little  difficult  to  determine  who 
are  the  partners  now  subject  to  liabilities^  it  not  appearing  how  many- 
of  the  340  who  have  executed  the  deed  in  respect  of  22,400  shares  {a), 
or  how  many  of  the  members  entitled  to  the  residue  of  the  50,000 
shares,  have  or  have  not  had  their  names  enrolled. 

^<  3.  An  offer  is  made  to  the  plaintiff  that  he  may  receive  back  his 
deposit  with  interest  from  the  date  of  the  payment,  and  he  is  de- 
sired to  consider  himself  as  having  received  notice  thereof.  But  it 
is  not,  I  apprehend,  competent  to  any  number'of  persons  in  a  part- 
nership (unless  they  show  a  contract  rendering  it  competent  to 
them)  formed  for  specified  purposes,  if  they  propose  to  form  a  part" 
nership  for  very  different  purposes,  to  effect  that  formation  by  call- 
ing upon  some  of  their  partners  to  receive  their  subscribed  capital 
and  interest  and  quit  the  concern  j  and,  in  effect,  merely  by  com^ 
pelling  them  to  retire  upon  such  terms,  so  to  form  a  nefw  company. 
This  would,  as  to  partnerships,  be  a  most  dangerous, doctrine. 
Where  a  partnership  is  dissolved  (even  where  it  can  be  in  a  sense 
dissolved  the  instant  after  notice  to  dissolve  is  given,  if  there  be  no 
contract  to  the  contrary,)  it  must  still  continue  for  the  purpose  of 
winding  up  its  affairs,  of  taking  and  settling  all  its  accounts,  and 
converting  all  the  property,  means  and  assets  of  the  partnership 
existing  at  the  tim^  of  the  dissolution,  as  beneficially  as  may  be  for 
the  benefit  of  all,  who  were  partners  according  to  their  respective 
shares  and  interests  ;  and  the  other  partners  cannot  say  to  him,  to 
whom  they  have  given  an  offer  of  his  deposit  and  interest,  Take  that, 
and  vte  are  a  new  company ,  keeping  the  effects,  means,  assets  and 
property  of  the  old,  as  the  property  of  the  new  partnership. 

"  4.  The  company  will  indemnify  the  plaintiff  against  loss  by  its 
transactions  already  had,  or  hereafter  to  be  bad,  not  for  the  spe- 
cified purposes  of  the  institution.  But  the  right  of  a  partner  is  to 
hold,  to  the  specified  purposes,  his  partners,  whilst  the  partnership 
continues,  and  not  to  rest  upon  indemnities  with  respect  to  what  be 
has  not  contracted  to  engage  in. 

''  5.  A  dissatisfied  partner  may  sell  his  shares  for  double,  what  he 
originally  gave  for  them.  But  he  cannot  be  compelled  to  part  with 
them  for  that  reason  -,  it  may  be  his  principal  reason  for  keeping 
them,  having  the  partnership  concern  carried  on  according  to  the 
contract.  The  original  contract  and  the  loss  which  his  partners 
would  suffer  by  a  dissolution  is  his  security  that  it  shall  be  so  car- 
ried on  for  him  and  them  beneficially,  and  with  augmented  improve- 
ment in  the  value  of  his  shares  and  thdr  shares. 

**  Upon  the  whole  I  do  not  find  that,  upon  taking  the  supposition 

(a)  It  was  stated  in  the  affidavits  that  upwards  of  840  memben,  holding  togetker 
upwuds  of  22,400  shares,  had  executed  ^the  deed  of  settlement. 
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in  page  1  to  be  trne,  in  law  there  is  any  sofficient  matter  contuned 
in  the  above  points  made  in  the  affidavits  on  the  part  of  the  defend-* 
ants. 

'*  The  repeal  of  the  act  6  (jeo.  I .  which  merely  made  it  lawful  for 
societies  or  partnerships,  however  numerous  their  members  might 
be,  to  insure  against  marine  risks,  could  not  make  it  lawful  for  com- 
panies or  societies,  which  werie  formed  for  specified  purposes  of 
insurances  upon  lives  and  against  fire,  to  insure  against  marine 
risks,  unless  the  contracts  by  which  such  companies  were  formed, 
either  expressly  or  impliedly  (where  individnal  partners  did  not 
consent  to  embarking  in  new  projects,  either  originally  or  subse- 
quently to  the  formation  of  the  companies),  created  an  authority  in 
some  part  of  the  body  to  bind  all  the  body  to  the  adoption  of  such 
new  undertakings. 

"  Upon  the  t>est  oonsideration  I  can  give  this  case,  I  think  the 
originsd  contract  of  this  society  was  to  form  a  life  and  fire  assurance 
company;  and  that  in  the  original  institution  the  objects  are  all 
specified,  except  what  fall  under  the  general  words,  ''  the  purckate 
of  such  other  de*criptions  of  property  as  the  law  may  sanction*'  At 
that  time  the  law  did  not  sanction  marine  insurances  by  such  a  body. 
It  might  never  sanction  them.  The  words  *^  purchase  of*'  will  pro- 
bably be  taken  as  connected  with  the  words  ^*  such  ether  descriptions 
of  properly  as  the  law  may  sanction^*  and  the  general  words  be  taken 
to  mean  things  ejusdem  generis.  If  it  was  thought  that  the  pro- 
spectus had  a  reference  to  marine  insurances  there  could  be  no  rea- 
son for  a  non-avowal  of  the  purpose  so  to  insure,  when  the  matter 
was  before  Parliament.  It  is  intimated  in  an  affidavit  that  the 
prospectus  ought  not  to  be  considered  as  forming  the  plan  of  the 
institution,  but  there  seems  to  be  enough  in  the  affidavits  to  prove 
that  it  did  3  and  if  Mr,  Rothschild  is  right  in  intimating  that  it  did 
not,  it  seems  difficult  to  maintain  what  adventures  the  directors  may. 
not  engage  this  company  to  undertake. 

"  For  such  and  other  reasons  the  matter  has  been  also  discussed 
before  me  upon  the  ground  that,  by  reason  of  the  plaintiff's  acqui- 
escence in  the  extension  of  the  plan,  he  is  not  (whether  others  are  or 
are  not,  upon  a  bill  filed  by  him,  it  is  said  is  not  material)  at  liberty 
to  contravene  the  purpose  of  extending  the  transactions  of  the  com- 
pany to  marine  insurances,  and  this  deserves  much  consideration. 

"  If  six  persons  joined  in  a  partnership  of  life  assurance,  it  seems 
clear  that  neither  the  majority,  nor  any  select  part  of  them,  nor 
five  out  of  the  six,  could  engage  that  partnership  in  marine  in- 
surances, unless  the  contract  of  partnership  expressly  or  impliedly 
gave  that  power ;  because  if  this  was  otherwise,  an  individual  or 
iudividuHls,  by  engaging  in  one  specified  concern,  might  be  impli- 
cated in  any  other  concern  whatever,  however  different  in  its  nature, 
against  his  consent. 

^"  But  if  a  part  of  the  six  openly  and  publicly  professed  their  in- 
tention to  engage  the  partnership  in  another  concern,  and  clearly 
and  distinctly  brought  this  to  the  knowledge  of  one  or  more  of  the 
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other  partners^  and  such  one  or  more  6f  the  other  partners  conld  be 
dearly  shown  to  have  acquiesced  in  such  intention,  and  to  have  per- 
mitted the  other  partners  to  have  entered  apon  and  to  have  engaged 
themselves  and  the  body  in  snch  new  projects,  and  thereby  to  have 
placed  their  partners,  so  engaged,  in  dimcolties  and  embarrassments, 
unless  they  were  permitted  to  proceed  in  the  farther  execution  of  such 
projects,  if  a  court  of  equity  would  not  go  the  length  of  holding  that 
snch  conduct  was  consent,  it  would  scarcely  think  parties  so  con- 
ducting themselves  entitled  to  iheJcHinnm  remedium  of  injunction* 

''  It  may  be  taken  that  the  principle  that  would  apply  to  the  part" 
nership  of  six,  will  apply  to  this  partnership  of  600  or  700;  840  haive 
executed  in  respect  of  not  quite  half  the  number  of  shares,  there 
probably  may  be  therefore  600  or  700  members.  To  those  who 
have  not  had  occasion  to  observe  the  boldness  of  speculation,  it 
may  seem  astonishing  that  persons,  and  so  many  in  number,  shoidd 
have  engaged  themselves  in  a  speculation  so  little  explained,  and 
undertaken  to  execute'deeds,  of  the  contents  of  which  they  had  so 
little'  information.  To  those  who  know  the  difficulty  of  applying 
the  rules  of  law  and  equity  to  societies  constituted  of  such  numbers 
of  persons  not  incorporated,  it  is  not  matter  of  surprise  that  per- 
eons,  ignorant  of  those  difficulties,  should  become  members  of  snch 
societies ;  it  may  be  matter  of  surprise  to  them,  that  persons  who 
know  the  difficulty  of  applying  those  rules  should  become  mem- 
bers, even  where  the  nature  of  the  speculation  is  clearly  explained, 
and  full  information  is  given  of  the  contents  of.  the  deeds  to  be 
executed.  Much  has  been  done  with  respect  to  the  difficolty 
alluded  to,  by  provisions  how  those  who  have  demands  upon  su<m 
societies  are  to  sue,  and  how  such  societies  are  to  be  sued ;  much 
remains  to  be  done,  and  particularly  as  to  rendering  simple  and 
effectual  the  remedies  of  the  members  of  such  societies  against 
each  other.  It  is  observed  that  the  members  of  this  society  under* 
voriting  will  be  each  liable  to  the  .bankrupt  laws.  That  depends 
upon  the  act  of  parliament  which  is  to  take  effect  in  Mat/  next  (a). 
Shares  may  devolve  to  feme  coverts,  infants,  &c.  -,  but  whatever  are 
the  difficulties,  courts  must  struggle  to  remedy  them,  and  to  prevent 
particular  members  of  those  bodies  from  engaging  other  members 
in  projects  in  which  they  have  not  consented  to  be  engaged,  or 
the  engaging  in  which  they  have  not  encouraged,  assented  to,  em- 
powered, or  acquiesced  in  expressly  or  tacitly,  so  as  to  make  it  not 
equitable  that  they  should  seek  to  restrain  them.  The  principles 
which  a  court  would  act  upon  in  the  case  of  a  partnership  of  six 
must,  as  far  as  the  nature  of  things  will  admit,  be  applied  to  a  part- 
nership of  600. 

'*  I  have  read  the  affidavits  originally  and  since  sent  to  me,  ve- 

{a)  5  Geo.  4.  c  98.  8.  2.  by  which  an  underwriter  is  declared  to  be  a  tra4cr  liable 
to  tbe  bankrupt  laws,  and  see  6  Geo.  4.  c.  16.  s.  3.  Formerly  it  was  held  that 
an  underwriter,  merely  in  that  character,  could  not  be  a  bankrupt  £r  parte  Bell, 
15  Ves.  355. 
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peatedly  and  with  grest  attestian.  Since  I  received  the  latter  it 
has  been  impoariUe  for  me,  in  point  of  time,  to  put  together  (even 
as  cursorily  as  I  have  written  without  time  to  correct  them)  the  pre- 
ceding obsenrations  (a).  The  present  impression  upon  my  mind  is« 
tiwt  in  a  matter  important  as  this  certainly  is,  it  may  be  difficult  to 
arrive  at  a  conclusion  perfectly  satisfactory,  when  it  is  to  be  formed 
without  the  opportunity  of  calling  lor  explanations,  which  a  hear- 
ing in  town  would  afford.  As  I  read  the  affidavits,  and  on  repeat- 
edly reading  them,  such  explanations,  it  appears  to  me,  may  be  ne- 
cessary. They  who  seek  to  embark  a  partner  in  a  business  not 
originally  part  of  the  partnership  concern  must  make  out  clearly 
that  he  did  expressly  or  tacitly  acquiesce.  To  determine  whether 
this  is  made  out  requires  a  very  accurate  and  critical  attention  to 
every  word  in  the  affidavits,  and  to  the  want  of  words  in  them.  To 
exemplify  this,  the  plaintiff  in  his  affidavit  states  that  after  the  bili 
had  been  read  a  second  time  in  the  House  of  Commons,  he  had  an 
interview  with  Mr.  Roiksehild,  that  he  stated' to  him  in  strong  terms 
his  opinion  of  the  danger  of  the  undertaking,  his  reasons  for  that 
opinion,  his  entire  disapprobation  of  the  company  engaging  in  ma- 
rine insurances,  and  he  swears  that  he  expressed  his  determinatiom 
to  oppose  the  same  bi/  every  legal  means.  Mr.  Rothschild  in  his  affi- 
davit admits  that  in  the  conversation  the  plaintiff  objected  j  he 
denies  that  he  stated  his  opinion  of  the  danger,  but  he  omits  entirdy 
to  notice,  whether  the  plaintiff  did  or  did  not  (as  he  swears  he.  did) 
express  his  determifuttion  to  oppose  the  same  by  all  legal  means,  an 
exipression,  both  as  to  its  nature  and  the  time  when  it  was  made> 
extremely  important. 

*'  So  again  the  plaintiff  states  in  his  affidavit,  that  he  believes 
the  presidents  and  directors  took  upon  themselves  such  offices,  and 
were  privy  to  and  assented  to  the  publishing  of  the  prospectus,  and 
fliutliorieed  the  writing  of  the  said  letter  of  the  said  Nathan  Meyer 
Rothschild,  and  have  ever  since  acted  as  presidents  and  directors. 
To  this  I  find  no  contradiction  (b\ 

"  On  the  other  hand,  though  it  is  no  objecUon  to  the  plaintiff 
that  he  is  an  underwriter  at  Lhyd's,  yet  it  may  deserve  consideration, 
whether  he  is  really  suing  for  himself  or  for  the  members  of  LloyiPSf 
not  members  of  this  company.  Respectable  the  members  of  Lhyd's 
are,  but  it  is  alleged  that  the  plaintiff's  suit  is  their  suit,  that  he  is 
suing  at  their  cost  and  charges }  this  is  not  negatived,  and  it  may 
be  material. 

"  It  will  require  some  time  to  analyze  with  sufficient  particularity 
^e  affidavits.  That  time  I  have  not  had,  and  after  it  has  been  had 
probably  more  information  must  be  called  for.  I  wish,  therefore, 
to  know  by  post  whether  the  parties  ean  make  any  arrangement. 


(a)  This  tentenoe  wu  fitenlly  tnnsenbed  ftom  the  oopy  at  the  obMnmtioDs  with 
winch  I WM  fumidied. 

(h)  The  Lord  ChaneeUor  observed  in  the  marpn,  ^  A  ttatement  to  Mr.  RoGU' 
ehUd,  it  may  be  contended,  is  in  eflfect  a  statement  to  the  presidents  and  directors.*' 
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by  indemnities  to  the  plaintiff  in  the  mean  time  or  otherwise,  which 
would  give  the  court  the  opportunity  of  publicly  hearing  this  mat- 
ter when  it  meets,  having  then  the  advantage  of  counsel,  and  such 
further  information  as  both  parties  can  give.  If  they  cannot  agree 
upon  some  such  arrangement  I  shall  proceed  to  state  the  effect  of 
the  affidavits  as  they  strike  me,  and  either  deny  the  injunction  or 
grant  it,  or  order  some  interim  arrangement  as  soon  as  I  hear  from 
them«  and  have  time  sufficient  for  the  purpose; 

"  Eldon,  cr 

Additional  affidavits  were  subsequently  filed,  both  on  the  behalf  of 
the  plaintiff  and  of  the  defendants,  with  the  view  of  supplying  the 
omissions  suggested  by  bis  lordship,  and  the  injunction  was  granted. 
A  new  company  was  afterwards  formed  for  the  purpose  of  eng^ng 
in  marine  insurances* 
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ABATEMENT. 

Where  one  partner  is  improperly  omitted  as  a  plaintiff  in  an 
action  on  a  contract,  the  aefendantmay,  but  is  not  obliged 
to  plead  the  nonjoinder  in  abatement,  146 — 148. 

but  wnere  one  of  several,  who  ought  to  join  in  an  action  of 
tort,  is  omitted,  the  matter  must  be  pleaded  in  abatement, 
148—150. 

if  one  of  several  part-owners  sue  alone  for  a  tort,  and  the 
defendant  do  not  plead  in  abatement,  the  other  part- 
owners  may  afterwards  sue  separately,  149« 

partner  guilty  of  fraud,  in  respect  of  the  particular  con- 
tract, cannot  plead  in  abatement,  173,  181.  n. 

in  actions  on  contracts  against  partners,  the  nonjoinder  of 
any  of  them  must  be  pleaded  in  abatement,  179 — 184. 

the  objection  cannot  otherwise  be  made  available,  1  SO,  181. 

plea  in  abatement  for  nonjoinder  must  state  all  the  parties 
liable,  182. 

what  evidence  will  disprove  such  a  plea,  182, 183. 

pleas  in  abatement  are  not  favoured  by  the  court,  183. 

court  will  order  the  places  of  abode  and  additions  of  the 
parties  whose  nonjoinder  is  pleaded  to  be  g^ven,  ibid. 

in  actions  on  joint  bonds,  deeds,  or  bills  of  exchange,  a 
single  contractor,  who  is  sued,  must  plead  in  abatement, 
Und. 

rule  applies  to  an  action  of  debt  on  Stat.  9  Anne,  c.  14,  1 84. 

plea  in  abatement  not  necessary  where  the  plaintiff  sets  out 
in  the  pleadings  a  joint  contract,  185. 

and  shews  that  the  contractors  not  joined  are  alive,  185, 
186. 

objection  to  the  nonjoinder  of  a  joint  contractor,  186. 

a  partner  who  has  become  a  bankrupt  and  obtained  his  cer- 

.  tificate,  must  be  joined,  iftheotner  partners  plead  his 
nonjoinder  in  abatement,  190. 

to  a  plea  in  abatement  for  the  nonjoinder  of  a  partner,  the 
plaintiff  may  reply  that  he  was  an  infant,  when,  1 9 1  — 194. 

plea  in  abatement  that  there  is  a  dormant  partner  not 
joined,  when  sustainable,  194,  1  d5. 
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Ahaianent  (coniinuedj-^ 

whether  a  plea  in  abatement  can  be  supported  in  an  action 

e:t  quast  contractu,  guare,  1 97— -200. 
such  a  plea  is  not  good  in  an  action  for  a  tort,  200 — 202. 
where  a  defendant  pleads  in  abatement  that  he  promised 
jointly  with  A.  and  B.,  A.majprove  that  the  defendant  was 
not  authorised  by  the  partners,  219. 
so  he  may  prove  that  the  defendant  was  authorised,  ibid, 

Account. 

Of  the  action  of  account  between  partners*  83,  84. 

an  action  of  covenant  will  lie  on  a  covenant  to  account  an- 
nually»  85. 

bill  in  equity  for  an  account,  107.     See  tit.  Eguity* 

of  a  plea  of  a  stated  account,  1 1 4—1 1 6. 

when  partners  cariying  on  the  trade  after  a  dissolution  with 
the  partnership  effects,  must  account  to  the  others  for 
their  shares  or  the  profits  made,  278. 

joint  creditors  are  not  entitled  to  an  account  of  the  property 
of  a  partnership,  of  which  an  uncertificated  bankrupt  was 
a  member,  against  the  assignees  under  the  first  com- 
mission, 284,  n. ' 

solvent  partner  carryins  on  trade  with  the  joint  capital  after 
the  bankruptcv  of  his  partner,  must  account  to  the 
assignees  for  their  share  of  the  profits,  3S0. 

and,  under  such  circumstances,  tne  surviving  partner  must 
account  to  the  representatives  of  the  deceased  partner, 
380. 

how  a  defendant  must  proceed  where  the  plaintills  calling 
for  an  account  have  got  all  the  vouchers,  383. 

when  the  surviving  partner  does  not  account  with  the  exe- 
cutors of  the  deceased  within  a  reasonable  time,  a  court 
of  equity  will  enjoin  him  from  disposing  of  the  stock  and 
receiving  the  debts,  378. 

Accounts, 

Mode  of  taking  accounts  between  partners,  119,  120. 

where  the  articles  contain  clauses  prescribing  the  mode, 
119. 

where  those  clauses  have  not  been  acted  upon,  Mtk 

what  allowances  are  made,  120. 

when  interest  is  chargeable  on  money  borrowed,  Md, 

where  the  number  of  partners  exceeds  two,  4he  death  of 
one  operates  a  dissolution  of  the  partnership,  and  the  ac- 
counts are  taken  down  to  the  time  of  his  dndi,  240. 

how  taken  between  partners  after  a  dissolutioi^  259. 

under  a  joint  commission  of  bankruptcy,  distinct  accounts 
of  the  joint  and  separate  estates  are  to  be  kept,  307. 

where  persons  in  trade  have  been  connected  in  various  part- 
nerships, and  a  joint  commission  issues  against  them  all, 
an  order  may  be  made  for  keeping  distinct  accounts  of 
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Accounts  (continued)* 

the  different  partnershifM^  as  well  as  of  the  separate 
estates^  308. 

but  where  there  have  been  various  partnerships^  and  a  joint 
commission  against  one  firm,  in  which  some  of  the  par- 
ties were  not  engaged,  there  can  only  be  the  common 
order  for  distinct  accounts  of  the  joint  and  separate 
estates,  ibid, 

distinct  accounts  may,  on  petition,  be  ordered  to  be  kept 
under  a  separate  commission,  338. 

but»  where  two  separate  commissions  are  taken  out,  di- 
stinct accounts  will  not  be  ordered  under  each,  ibid, 

where  distinct  accounts  have  been  ordered,  the  repre* 
sentative  of  the  solvent  partner  may,  by  petition,  apply 
for  an  account  of  the  surplus,  notwithstanding  it  has  been 
paid  over  to  the  bankrupt,  iUd, 

of  accounts  between  a  surviving  partner  and  the  executors 
of  a  deceased  partner,  379 — 38 1 . 
how  they  are  taken,  ibid, 

a  surviving  partner  will  not  be  allowed  a  compensation  for 
his  trouble  in  carrying  on  the  business,  380. 

when  he  wiU  be  allowed  a  moiety  of  expenses  incurred  by 
him,  S81. 

Act  cfBankruptcu, 

Trover  will  not  lie  by  the  assignees  of  a  bankrupt  partner 
for  goods  disposed  of  by  the  solvent  partner  after  the  act 
of  bankruptcy,  104,  332. 
alkeroi  goods  disposed  of  by  the  bankrupt  partner,  331. 
where  money  is  paid  by  one  partner  af^er  he  had  committed 
an  act  of  bankruptcy,  the  defendant,  in  an  action  to  re* 
cover  It,  cannot  set-off  a  debt  due  to  him  from  the  firm, 
152. 
act  of  bankruptcy  by  one  partner,  a  dissolution  of  the  part* 
*  nership,  when  ,249. 

must  be  committed  by  each  partner  to 

support  a  joint  commission,  1^80. 
when  they  must  be  committed,  S81. 
what  are  joint  acts  of  bankruptcy,  28 1 ,  282. 
power  of  the  solvent  partner  to  dispose  of  the  partnership 
effects  after  the  bankruptcy  of  his  co-partner,  332—334. 

Action. 

Of  the  action  of  account  between  partners,  83. 

covenant,  84*.     See  tit.  Covenant. 
assumpsit,  86.     See  tit.  Assumpsit, 

in  what  cases  partners  must  j  oin 
or  sever,  100, 101. 
trover,  103.     See  tit.  Trover, 
of  the  proper  parties  in  actions  on  contracts  by  partners 
against  strangers,  137— 1 '1*3. 

must  all  join,  137 — 141. 

E  E  2 
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Action  (continued). 

unless  there  be  a  severance  by  the  act  of  the  de- 
fendant, 141. 
assignees  of  bankrupt  partner  must  sue  jointly 

with  the  solvent  partner,  1 39. 
infant  partner  must  join,  ibid. 
dormant  partner  may,  but  need  not  join,  139,  I40. 
nominal  partner  need  not  be  joined,  1 4^. 
no  more  than  the  persons  really  interested  must 
join.  142. 
of  the  proper  parties  in  actions  on  contracts  by  surviving 
partners,  142, 143,  384. 

by  joint  stodc 
companies, 
143—145. 
who  must  join  in  actions  ex  delicto j  145,  146. 
how  advantage  is  to  be  taken  of  tlie  omission  of  proper 
parties  in  actions  bv  partners  upon  contracts,  146 — 148. 
in  actions  of  tort,  1 48 — 1 30. 
evidence  in  actions  by  partners  against  strangers,  1 53 — 156. 
of  the  proper  parties  as  defendants  in  actions  on  contracts 
against  partners,  179 — 197. 

ought  all  to  be  joined,  'l  80. 
but  nonjoinder  of  any  must  be  pleaded  in 
abatement,  180,  181. 
of  the  proper  parties  in  actions  against  surviving  partners^ 
187,  I8i5,385. 

against  joint   stock  com- 
panies, J  95 — 197. 
it  is  doubtful  whether  a  plea  in  abatement  can  be  supported 

in  an  action  ex  quasi  contractu,  197 — ^200. 
such  a  plea  is  not  good  in  an  action  for  a  tort,  200 — 202. 
evidence  in  actions  against  partners,  207 — 220. 
where  a  solvent  partner  after  the  bankruptcy  of  his  co- 
partner pays  a  joint  debt,  an  action  will  not,  it  seems,  lie 
to  recover  a  moiety,  334,  372. 
where  a  partner  brings  an  action  against  his  co-partner  for 
one  debt,  and  aftervyards  has  a  claim  entered  under  the 
commission  against  him  for  a  different  debt,  the  claim  is 
an  election  as  to  both  debts,  355. 
creditor  may  prove  for  one  debt  and  afterwards  bring  an 

action  for  a  distinct  one,  356,  n. 
of  actions  by  the  solvent  partner  and  the  assignees  of  a 
bankrupt  partner,  369. 

by  the  assignees  under  a  joint  commission,  371. 

under    separate  .commissions, 
373. 
Admission.     See  tit.  Limitations,  Statute  of. 

An  admission  by  one  partner,  after  the  fact  of  the  partner- 
ship is  established,  is  binding  on  the  firm,  79,  211. 
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Admission  (continued). 

admission  by  one  partner^  afler  a  dissolution,  when  binding, 

80,213,214.. 
as  to  a  transaction  which  oc- 
curred previous  to  the  partner- 
ship, when  binding,  U>id. 
by  a  party  that  he  is  a  partner,  conclusive  against 
him,  209. 

but  not  evidence  of 

partnership  against 

the  others,  210. 

where  two  persons  are  proved  to  be  partners,  an  admission 

by  one  that  a  bill  was  drawn  by  them,  is  evidence  against 

both,  211. 

the  admission  of  one  part-owner  of  a  ship  is  not  binding 

upon  the  pthers,  211.  n. 
the  admissions  of  the  acceptor  of  a  joint  bill  of  exchange 
in  his  answer  to  a  bill  in  equity  are  not  evidence  against 
the  firm,  212.  n. 
admission  by  a  partner,  not  a  party  to  the  suit,  when  evi* 
dence  against  his  partners,  212. 

Affidavit. 

Affidavit  made  by  one  partner  of  a  joint  debt  when  sufficient, 
15(J. 

AgenU 

One  partner  may  act  in  the  character  of  agent  for  the  firm,57- 

power  of  a  joint  agent  to  receive  debts  may  be  counter- 
manded by  any  one  of  the  partners,  275. 

under  a  joint  commission  the  separate  creditors  will  be  per- 
mitted to  appoint  an  agent  for  the  separate  estates, 
when,  307. 

formerly  an  agent  would  have  been  appointed  for  the  joint 
estate  under  a  separate  commission,  337. 

AgTCBVicnt. 

Agreement  that  participator  in  profit  shall  not  be  liable  for 
losses  does  not  obviate  his  liability,  17. 
is  binding  between  the  parties,  ibid. 
that  a  party  shall  not  participate  in  profit,  nor  be 
liable  for  loss,  conclusive  against  a   creditor 
who  is  apprised  of  it,  28,  1 73* 
for  a  partnership  specifically  enforced  in  equity. 

123. 
not  i^  the  partnership  may  be  immediately  after 

dissolved,  ibid, 
by  way  of  deposit  of  title  deeds  as  a  security 

to  a  firm  may  be  extended  by  a  subsequent 

agreement  for  the  security  of  a  new  sum  on  a 

change  of  partners,  137. 
by  way  of  deposit-  with  a  firm  of  five  extended  to 

a  firm  of  four,  ^fid. 
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Agreement  f  continued  J. 

Agreement  that,  on  the  death  of  one  of  two  partners,  the 

.  business  shall  be  carried  on  by  his  repre- 
sentatives, does  not  extend  to  admit  the  re- 
presentatives of  the  other,  242. 

between  partners  'that  the  joint  property  shall 
become  the  separate  estate  of  one  or  more  of 
the  partners,  when  valid,  260, 261, 277,  291 — 
295. 

made  on  a  dissolution  that  a  particular  book 
should  belong  to  one  partner,  and  that  a  copy 
of  it  should  be  delivered  to  the  other,  en- 
forced in  equity,  279. 

between  partners  that  on  the  bankruptcy  of  one 
his  share  shall  be  taken  by  the  others  at  a 
valuation,  whether  valid,  quare,  327. 

Aihwance. 

Partners  entitled  to  an  allowance  under  a  joint  commission, 

323. 
but  not  to  a  double  allowance,  one  in  respect  of  the  joint 

and  the  other  of  the  separate  estate,  ibid. 
the  two  estates  are  to  be  blended  to  ascertain  whether  one 

allowance  is  to  be  made,  ibid, 
bankrupt  under  a  joint  commission  paying  10s.  in  the  pound 

on  the  joint  estate  is  not  entitled  to  an  allowance,  unless 

the  separate  estate  paid  the  same  dividend,  ibid. 
bankrupt  under  a  separate  commission  paying  18s.  in  the 

pound  on  tlie  joint  estate,  and  2s.  on  the  separate  estate, 

not  entitled  to  an  allowance,  ibid. 
bankrupt  under  separate  commission  paying  20s.  in  the 

pound  to  separate  creditors,  not  entitled  to  an  allowance 

against  the  right  of  joint  creditors  to  the  surplus,  324. 
one  partner  may  be  entitled  to  an  allowance  though  the 

other  is  not,  ibid. 

Anntuty. 

Grant  of  an  annuity  to  a  retiring  partner  does  not  continue 
his  liability,  when,  22,  259. 

when  it  does,  23,  24,  259. 
where  an  annuity  granted  to  a  retiring  partner  is  conditioned 
to  be  void  on  the  eviction  of  the  continuing  partner  from 
the  partnership  premises  without  any  collusion  of  his  own, 
his  bankruptcy  is  not  an  eviction,  260. 

Appearance. 

How  a  plaintiff  must  proceed  where  partners,  after  having 
been  arrested  or  served  with  copies  of  a  writ,  neglect  to 
appear,  177. 
one  partner  may  appear  for  his  co-partners,  xbid* 
to  compel  the  appearance  of  partners  abroad,  joint  pro- 
perty in  England  may  be  distrained,  or  the  partners  may 
be  outlawed;  178. 
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Appearance  CcofUmued). 

but  the  separate  property  of  one  partner  cannot  be  dis- 

trained^  ibid. 
the  court  will  not  discliarge  a  partner,  who  is  a  prisoner, 

before  the  outlawry  is  complete  against  his  co-partnersi 

unless  he  will  appear  for  all,  179* 
^pearance  of  partners  as  defendants  in  equity,  233. 

Apprenticeskip, 

A  partner  not  acting  or  interfering  in  the  trade,  is  not  liable 
to  the  penalties  of  the  statute  of  apprenticeship,  I72. 

ArUiraHon. 

An  action  at  law  does  not  lie  on  a  coTcnant  to  refer  disputes 
to  arbfittatiod,  86^  102. 

may  be   maintained   notwithstanding  an 
agreement  to  refer  the  matter  in  dispute, 
102. 
agreement  to  refer  disputes  cannot  be  pleaded  to  a  bill  in 
equity,  117,  .118. 

nor  can  it  be  made  the  subject 
of  a  bill  for  a  specific  per- 
fbrmance,  11 7. 
but  it  may  be  urged  as  a  reason 
why  the  court  should  not  in- 
terfere summarily  until  re- 
sort had  been  Had  to  that 
mode  of  redress,  118. 
a  partnership  may  be  dissolved  by  an  award,  252. 

Artichs  of  PartnerMp. 

A  covenant  in  articles  that  no  partner  shall  carry  on  the 
same  business  for  his  own  benefit  is  permitted,  8. 

partnership  is  regulated  by  articles  where  they  exist,  9, 10. 

the  subsequent  transactions  of  partners  may  supersede 

clauses  in  the  articles,  11,  119. 

a  partnership  commenced  by  artides  unsealed  may  be  dis- 
solved by  a  verbal  notice,  245. 

Assets. 

Notice  of  the  death  of  a  partner  is  not  necessary  to  protect 
his  assets  from  future  liability,  270.  n.  889. 

where  a  partner,  who  has  covenanted  to  indemnify  his  co- 
partner a^nst  the  joint  debts,  dies,  equity  will  apply 
his  assets  in  discharge  of  those  debts,  384. 

of  the  liability  of  the  assets  of  a  deceased  partner  in  equity, 
385—389. 

they  are  not  liable  in  respect  of  claims  that  were  not  con- 
summate at  the  time  of  ^is  death,  388. 

what  sort  of  dealing  with  the  survivors  operates  a  discharge, 
389—393. 

when  the  creditors  of  the  surviving  partners  can  compel  the 
joint  creditors  of  the  firm  to  go  against  the  assets  of  a 
deceased  partner,  394. 
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real  assets  of  a  deceased  partner  liable,  394 — %96, 
but  the  trade  must  continue  until  tbe  time  of  bis  death, 
395. 

Assignees. 

If  two  out  of  three  assignees  pay  the  whole  of  the  solicitor'a 

bill,,  they  must  bring  separate  actions  for  contribution 

against  the  third,  100. 
if  one  of  two  assignees  sue  in  trover,  the  omission  must  be 
.    pleaded  in  abatement,  149. 
aliter  in  an  action  on  a  contract,  146—148,  371. 
assignees  must  keep  distinct  accounts  of  joint  and  separate 

estates  under  a  joint  commission,  285,  307. 
what  passes  to  assignees  by  the  assignment  under  a  joint 

commission,  290^ 306. 
separate  creditors  cannot  vote  for  assignees  under  a  joint 

commission,  306. 
but  an  inspector  will  be  appointed  of  the  separate  estates 

where  they  are  insufficient  to  pay  the  separate  creditors, 

307. 
assignees  of  a  bankrupt  partner  are  tenants  in  common 

with  the  solvent  partner  of  the  joint  effects,  325. 
what  passes  to  assignees  by  the  assigpunent  under  a  separate 

commission,  326 — 33 1 . 
assignees  entitled  to  .their  full  share  of  the  profits  of  an  ad- 
venture, although  the  creditors  who  supplied  the  means  to 

fit  it  out  can  only  have  a  dividend,  327. 
where  a  solvent  partner  after  an  act  of  bankruptcy  by  his 

co-partner  pays  a  joint  debt,  an  action,  it  seems,  will  not 

lie  by  the  assignees  to  recover  a  moiety,  334. 
on  the  application  of  the  solvent  partner  the  assignees  of  a 

bankrupt  partner  will  be  restrained  from  selling  joint 

property,  336. 
but  not  on  the  application  of  the  joint  creditors,  ibid.  n. 
assignees  under  a  separate  commission  may  be  compelled  to 

administer  the  whole  joint  estate  where  the  other  partner 

is  dead  or  abroad,  336,  337. 
formerly  joint  creditors  could  not  vote  in  the  choice  of 

assignees  under  a  separate  commission,  337. 
but  now  where  a  commission  issues  against  one  or  more 

partners  of  a  firm,  joint  creditors  may  prove  their  debts 

for  that  purpose,  iUd. 
assignees  mav  on  petition  be  ordered  to  keep  distinct  ac- 
counts uxiier  a  separate  commission,  338. 
but  where  two  separate  commissions  issue  distinct  accounts 

will  not  be  ordered  under  each,  ibid. 
<  of  actions  by  a  solvent  partner  and  the  assignees  of  a  bank- 

rupt partner,  369. 
when  the  assignees  of  a  bankrupt  partner  may  use  the  name 

of  the  solvent  partner  in  bringing  actions,  370. 


Assignees  ^  continued  J, 

of  actions  by  the  assignees  under  a  joint  commission,  371, 
372. 

hovir  they  are  to  declare  when  suing  for  a  joint 
debt,  371. 

when  suing  for  a  sepa* 
rate  debt,  ibid, 
of  actions  by  assignees  under  separate  commissions^  372 — 
374. 

how  they  must  declare  for  a  joint  debt,  373. 

Assignment. 

Assignment  by  the  commissioners  of  a  bankrupt's  estate 
relates  to  the  first  act  of  bankruptcy  committed  subse- 
quently to  the  petitioning  creditor's  debt,  250.  n. 

by  one  partner  of  joint  property  to  secure  his 
separate  debt  remains  subject  to  the  joint 
debts,  25B. 

under  a  joint  commission,  what  passes  by  it, 
990^306. 

by  one  partner  to  the  others  of  his  interest  in 
the  joint  estate,  when  it  operates  a  conver- 
sion, 261,  277,  291—295. 

where  it  is  conditional,  278,  299,  300. 

need  not  be  in  writing,  but  must  be  express, 
292. 

by  one  of  three  partners  of  his  interest  to  one 
of  the  other  two  does  not  discharge  it  from 
joint  debts,  293. 

the  bona  Jides  of  the  transaction  to  be  ex- 
amined, Ufid, 

to  divest  joint  creditors  of  their  right  of  treat- 
ing the  property  assigned  as  joint  estate, 
the  transmutation  must  be  complete  before 
the  bankruptcy,  ibid,  294. 

debts  due  to  a  partnership  which  are  assigned 
by  some  to  the  other  partners  remain  in  the 
ordering  of  the  partnership,  until  notice  of 
the  assignment  is  given  to  the  debtors,  301. 

under  a  separate  commission,  what  passes  by 
it,  326—331. 

Assumpsit,     See  tit.  Action  and  Abatement. 

Action  of  assumpsit  between  partners,  86 — 101. 

when  it  nes  for  breach  of  an  agreement  to  become 
a  partner,  86. 

to  recover  the  proportion  of  a  joint 

purchase,  87. 
for  not  supplying  the  manuscript  of  a 
work  to  be  pnnted  on  the  jomt  ac- 
count, ibid. 
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Assumpsit  (continued). 

Action  of  astumptit  to  reoover  a  sooi  iliM  oft  a  balance 

struck,  87»  88. 
where  the  bahmce  is  final  and  not  pre- 
paratory enly  to  a  final  account^  88. 
and  where  there  has  been  an  express 

pronuse  to  pay  it,  ibid. 
to  recover  mopey  recefred  to  the  sepa- 
rate use  of  one  partner,  S9. 

money  entrusted  to  a  mem- 
ber of  a  benefit  club,  iUd* 
when  it  does  not  lie  on  an  express  promise*  90. 
when  it  lies  to  enforce  contribution,  Md,    See  tit.  Cantru 
buiion. 

to  recover  money  paid  by  one  partner  on  a  bill 
drawn  by  the  otner  after  a  dissolution,  99. 
to  an  action  of  assumpsit  by  several  partners,  the  defendant 
may  plead  the  bankruptcy  of  one  of  tliem  in  bar,  139, 
S69. 
when  solvent  partner  may  maintain  assumpsit  against  sheriff 
for  seizing  and  selling  joint  effects,  231. 

Attachment. 

Attachment  out  of  lord  mayor's  court  against  partnership 

ciects  csDonot  be  sustained  where  it  is  overreached  by 

an  act  of  bankruptcy,  335. 
oKter  of  an  attachment  in  the  colonies  which  are  not  subject 

to  the  bankrupt  laws,  ibid. 

Attainder. 

Attainder  of  a  partner  for  treason  or  felony  vests  all  the 
partnership  effects  in  the  crown,  237. 

Attamev. 

The  clerk  of  an  attorney  who  transacts  business  on  his  own 

account,  but  makes  an  allowance  of  part  of  the  profits  to 

the  attorney,  is  a  partner  with  him,  17. 
where  attomies  are  in  partnership  either  of  them  is  liable 

to  the  penalty  for  practising  without  a  certificate,  176. 
but  they  cannot  be  sued  together  as  for  one  offence,  ibid. 
when  an  attorney  is  not  culpable  for  not  filing  a  plea  of 

nonjoinder,  ^22. 
where  attomies  in  partnership  are  employed  by  a  client, 

neither  of  thetn  can  act  against  him  after  a  mssohition, 

247. 

Award.    See  tit.  Arbitration. 

Btmi  of  England. 

No  body  corporate  or  partnership  consbting  of  more  than 
six  persons,  except  the  bank  of  England,  can  borrow 
money  on  their  notes  payable  on  demand,  or  at  any  time 
less  than  six  mondis  from  the  time  of  borrowing,  30. 
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Bank  of  England  {continued). 

a  commercial  company,  who  are  not  bankerB,  can,  Und. 

secuSf  if  the  company  be  not  established  for  trading  pur- 
poses, ibid, 

unless  an  act  of  parliament  empowers  them>  ibid. 

where  a  company  is  enopowered  to  raise  money  for  a  special 
purpose,  when  the  purpose  must  be  expressed  on  the 
face  of  their  notes,  Aid^ 

Bankers. 

Firm  of  bankers,  when  liable  for  a  ptiise  in  the  lottery,  53. 

what  is  notice  of  a  change  in  a  firm  of  bankers,  272. 

partner  in  a  banking  firm  who,  after  obtaining  his  certificate, 
takes  up  the  notes  of  the  firm,  admitted  to  prote  against 
llie  jomt  estabe  in  bankruptcy,  319. 

agreement  between  a  customer  and  a  firm  of  four  bankers, 
that  the  former  should  pay  into  the  bank  indorsed  bills, 
and  should  take  itx  return  the  bankers'  promissory  notes, 
vests  in  tlie  bankers  the  property  in  all  bills  paid  in  before 
their  bankruptcy^  330. 

but  under  such  an  agreement  the  property  in  bills  paid  in 
after  the  bankruptcy  of  one  or  more  of  the  partners  re- 
toains  in  tlie  customer,  tftrtf. 

a  customer  by  drawing  drafts  on  the  sunrivor  of  two  bankers 
does  not  release  the  estate  of  the  deceased  from  a  debt 
due  from  the  firm  at  the  time  of  his  death,  390. 

when  the  estate  of  Uie  dteceased  is  discharged  by  subse- 
quent dealings  with  the  survivor,  391. 

Bankryptcy.    See  tit.  AUoKoooMoe^  Assignees,  Certificate^  Commission 
of  Bankruptcy,  Sfc. 

One  partner  may  bind  another  by  deed  in  bankruptcy,  77. 

make  the  affidavit  grounding  the  commis- 
sion, 81. 
execute  the  bond  to  the  lord  diancellor, 

ibid 
prove  debts,  82. 

vote  in  the  choice  of  assignees^  iUd. 
give  a  power  of  attorney  to  another  to . 

act  for  the  firm,  ibid, 
sign  the  bankrupt's  certificate  after  a  dis- 
soliitioii,  ibid, 
the  act  of  one  partner  in  bankruptcy  considered  aes  the^ct 

of  all,  ibid, 
a  commissiim  agamst  a  debtor  to  a  fiftnon  the  pettition  of  a 

solvent  partner  is  regular,  iMd, 
petition  in  bankruptcy  fiifepttsd  by  baa  palttierili  ike  part- 
nership name  is  insufficient,  ibid.  0^ 
to  assumpsit  by  several  partnenrS'liie  4efiNidarit  tnajr  plead 

the  bankruptcy  of  one  of  them  in  bar,  139,  999* 
in  an  action  against  a  firm,  a  partner  who  has  become  a 
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Bankruptcy  (continued), 

bankrupt  and  obtained  his  certificate,  must,  where  his 
nonjoinder  is  pleaded,  be  made  a  defendant,  J  90. 
\f,  when  joined,  he  plead  his  bankruptcy,  a  woUe  prosequi 

may  be  entered,  ibid. 
what  counts  may  be  joined  in  an  action  against  the  solvent 

partner,  ibid. 
a  partner  who  pleads  his  bankruptcy  is  rendered  a  compe- 
tent witness  for  the  defendants,  if  the  plaintiff  enters  a 
nolle  prosequi,  210. 
but  if  issue  be  taken  on  the  plea  he  cannot  be  admitted, 

ibid. 
nor,  in  such  a  case,  is  he  on  proof  of  his  certificate  entitled 

to  a  verdict  during  the  progress  of  the  cause,  ibid. 
a  partnership  is  dissolved  by  the  bankruptcy  of  all  or  any 
of  the  partners,  239,  249— -251  • 

unless  the  commission  be  fraudulently 

taken  out  for  that  purpose,    250, 

251. 

from  what  time  the  dissolution  takes 

place,  250. 

of  the  bankruptcy  of  partners  under  a  joint  commission, 

279—324. 
allowance  to  partners  under  a  joint  commission,  323. 
of  the  bankruptcy  of  a  single  partner,  324—358. 

effect  of  it,  325. 
it  determines  the  control  of  the  bankrupt 

over  the  joint  estate,  331. 
but  not  of  the  solvent  partner,  332,  335. 
where  a  creditor,  who  has  proved  under  the  commission, 
joins  the  bankrupt  in  an  action  against  the  solvent  part- 
ner, he  must  indemnify  him,  356. 
of  the  certificate  under  jomt  or  separate  commissions^  d5&— 

358. 
of  the  right  of  set-off  under  partnership  bankruptcies,  358-— 

368. 
where  two  partners  have  stopped,  and  one  is  a  bankrupt,  a 

debtor  cannot  refuse  to  pay  money  due  to  them,  369. 
of  superseding  a  commission  against  partners,  374--n376. 

BUls  qf  Exchange  and  Promissory  Notes.    See  tit.  Limitations, 
Statute  of. 

Where  a  company  is  empowered  to  raise  money  for  a  special 
purpose  only,  thejr  must  express  that  purpose  on  the 
face  of  then:  negotiable  securities,  30. 
one  partner  may  bind  the  firm  by  making,  &c.  joint  bills  or 

notes,  54,  55,  161. 
power  to  do  so  within  the  scope  of  his  general  authority. 


Indejc.  429 

Bills  of  Exchange  and  Promissory  Nates  (continued)* 

may  indorse  bills  in  a  difterent  name  from  that  of  the  firm, 

when,  ibid. 
in  what  cases  binding  when  made  by  a  partner  in  his  indi- 
vidual name,  55,  56. 
partner  individually  liable,  when,  56, 
partners  bound  by  a  bill  pledged  in  a  separate  transaction, 
when,  56,  57. 
when  not,  57,  58. 
it  is  fraudulent  for  a  separate  creditor  to  take  a  joint  secu- 
rity for  his  debt,  58,  59. 
partners  are  not  bound  by  a  bill  where  the  least  fraud  is 

discoverable  on  the  part  of  the  holder,  59,  60. 
as  where  a  joint  security  is  given  by  one  partner  in  discharge 

of  an  antecedent  debt  due  from  himself,  59. 
bill  accepted  by  one  partner  for  a  debt  contracted  by  him- 
self and  another  before  the  formation  of  a  partnership 
with  a  third,  does  not  bind  the  third,  60. 
covin  avoids  a  bill  in  the  hands  of  the  covinous  holder,  ibid, 
partners  are  liable  on  a  bill  in  a  separate  transaction  if  taken 
by  a  person  ignorant  of  the  circumstances,  61 — 64. 

to  the  bona  Jide  indorsee  of  the 
original  fraudulent  holder,  62, 
165. 
notwithstanding  a  stiptdation  in 
the  articles  mat  bills  shall  not 
be  circulated,  OS* 
issued  by  their  clerk,  when,  ibid, 
although  the  holder  afterwards 
discovers  the  misconduct  of 
the  single  partner,  64. 
partners  in  a  particular  concern  only  are  not  liable  on  bills 
drawn  by  one  partner  in  the  joint  name  in  relation  to 
another  concern,  ibid, 
where  several  partnerships  carry  on  business  under  the 
same  firm,  the  holder  of  a  bill  may  proceed  against  either 
of  them,  when,  65 — 172. 
power  of  one  partner  to  draw  bills  is  only  implied,  65. 
the  holder  of  a  bill  apprised  of  a  negative  stipulation  in  the 

articles  cannot  sue  the  firm,  ibid. 
and  express  notice  from  the  rest  of  the  partners  that  they 

would  not  be  liable,  exempts  them,  66. 
power  of  one  partner  to  bind  the  firm  in  bill  transactions 

ceases  on  a  dissolution  of  the  partnership,  66,  274. 
where  a  dissolution  is  agreed  upon,  a  party  who  knows  of 
it  cannot  charge  the  firm  witli  a  subsequent  acceptance 
by  one  partner  without  showing  that  the  intention  to  dis- 
solve was  abandoned,  66, 
even  if  the  bill  existed  prior  to  the  dissolution,  it  cannot  be 
afterwards  indorsed,  67,  274. 
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Bor  c«B  It  be  negotiated,  although  endoned  before,  Und. 

ma  exyfCM  authority  to  ooe  partner  to  receive  debts  aft^ 
a  dliMolutioii,  does  not  empower  him  to  draw  a  biU,  66. 

not  even  upon  a  debtor  to  the  house^  ibid. 

where  the  dissolution  is  not  made  notorious,  the  partners 
are  liable  on  biUs  afterwards  issued,  67. 

a  court  of  equity  will  restrain  a  partner  from  negotiating 

bills  on  his  private  account,  122. 
a  bill  given  b j  one  concern  to  another  in  which  an  individual 
is  a  common  partner  cannot  be  enforced  at  law,  1 32. 

satisfaction  of  a  security  to  one  firm  is  a  satisfaction  to  the 
otheT  where  there  is  a  conmion  partner,  153. 

an  action  upon  a  bill  is  not  maintainable  against  the  ac- 
ceptor by  a  firm,  where  one  partner  agrees  to  provide  for 
it,  134. 

a  finn  may  sue  upon  a  bill  endorsed  to  them  in  blank  with- 
out proving  a  joint  title,  143,  n.  154. 

aliier  m  an  action  on  a  bill  endorsed  specially  to  a  firm, 
ibid. 

subsequently  admitted  partner  accepting  a  bill  for  a  pre- 
vious debt  is  liable  on  it,  210. 

where  one  partner  draws  bills  in  his  own  name  which  are 
discounted,  the  discounter  cannot  sue  the  firm,  although 
the  proceeds  are  applied  to  the  use  of  the  partnership, 
169. 

but  in  such  a  case  if  the  bill  be  drawn  by  one  partner,  with 
the  privity  of  the  other,  upon  the  firm,  though  the  bill 
is  not  accepted,  the  partners  are  liable  for  uke  money 
advanced,  tbid. 

creditor  taking  separate  bills  of  one  partner,  when  a  dis- 
charge of  the  joint  liability,  170,  171,  264—267. 

a  statement  by  three  partners  to  a  fourth  that  a  bill  had 
been  paid,  on  the  faith  of  which  the  accounts  after  a 
dissolution  were  settled,  when  no  discharge  of  the  fourth, 
171,  205. 

to  allege  that  a  bill  accepted  by  four  persons  was  accepted 
by  three,  or  that  a  bill  drawn  by  two  was  drawn  by  one, 
is  no  variance  in  pleading,  1 83. 

the  acceptance  of  a  bill  by  one  partner  in  the  joint  name, 
is  evidence  of  the  partnership  against  him,  209. 

but  it  does  not  prove  the  partnership  against  the  others, 
210. 

where  two  are  proved  to  be  partners,  an  acknowledgment 
by  one  that  a  bill  was  drawn  by  them,  is  evidence  against 
both,  211. 

the  admissions  of  tlie  acceptor  of  a  joint  bill  in  his  answer 
to  a  bill  in  equity  are  not  evidence  against  the  firm,  212.  n. 

notice  of  the  dishonour  of  a  bill  when  not  necessary  to  be 
given  to  a  firm^  214. 
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proof  of  acceptance  when  evidence  that  the  bill  was  regu- 
larly drawn,  2\5. 

the  joukt  maker  of  a  note  is  competent  to  prove  the  defend- 
ant's signature^  218. 

one  partner  is  competent  to  prove  the  want  of  authority  in 
another  to  draw  a  bill  in  the  partnership  name,  ibid. 

nodce  of  a  dissolutioa  to  the  indorsee  of  a  bill,  when  not 
effectual  without  notice  to  the  payee»  272. 

a  bill  purchased  of  partners,  who  are  members  of  a  larger 
firm,  cannot  be  proved  against  their  estate,  when,  317. 

agreement  between  a  customer  and  a  firm  of  four  bankers 
that  the  former  should  pay  into  the  bank  endorsed  bills, 
and  should  take  in  return  the  bankers'  promissory  notes, 
vests  in  the  bankers  the  property  in  all  bills  paid  in  be- 
fore their  bankruptcy,  350. 

but,  under  such  an  agreement,  the  property  in  bills  paid 
in  after  the  bankruptcy  of  one  or  more  of  the  partners 
remains  in  the  customer,  ihtd* 

where  bills  are  indorsed  to  a  creditor  by  partners  who  have 
committed  acts  of  bankruptcy,  nothmg  passes  to  the 
creditor,  332. 

nor  in  such  a  case  would  any  thing  pass  by  the  indorsement 
of  the  solvent  partner,  333,  334. 

the  estate  of  a  deceased  partner  is  not  liable  for  the  amount 
of  bills  fhiudulently  sold  by  the  firm  after  his  death,  389. 

Bond* 

Bond  to  secure  money  lent  at  five  per  cent,  together  with  a 
portion  of  profits  is  usurious,  28. 

oliier  if  the  lender  is  to  share  in  the  losses,  29. 
to  a  sole  trader  for  the  fidelity  of  his  clerk  is  inopera- 
tive after  the  obligee  enters  into  partnership,  1 35. 
to  several  partners  for  the  same  purpose  terminates 
on  the  death  or  retirement  of  one,  ibid. 

or  if  the  partnership  is  otherwise  materially 

altered,  ibid, 
may  be  so  framed  as  to  meet  any  change 
or  alteration  in  the  firm,  136* 
the  obligee  of  a  joint  and  several  bond  after  proving  the 
debt  imder  a  commission  of  bankruptcy  against  one  of 
the  obligors  cannot  bring  a  joint  action  against  both,  355. 
when  equity  will  grant  relief  on  a  jomt  bond  as  if  it  were 
joint  and  several,  396—399. 

Boiiomry* 

A  loan  of  money  on  bottomry  by  a  partnership  was  formerly 
prohibited,  but  the  prohibition  is  now  relaxed,  3 1 . 

Broker. 

A  broker  purchasing  goods  for  a  merchant  on  an  agreement 
that,  in  lieu  of  brokerage,  he  should  have  a  portion  of 
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Broker  f continued  J, 

the  profits  and  bear  a  portion  of  the  losses,  is  a  partner 

to  tne  virorld  though  not  inter  se,  16. 
a  broker  eniploved  to  sell  goods  on  an  agreement  that  he 

shall  have  all  he  can  procure  for  them  beyond  a  stated 

sum  is  not  a  partner,  20. 
a  third  person  who  is  entitled  to  half  the  commission  on 

effecting  policies  of  insurance  for  a  broker  is  not  a  part* 

ner  with  him,  21 . 

Certificate. 

One  partner  ma^  sign  a  bankrupt  s  certificate  either  during 
the  partnership  or  after  a  dissolution,  82. 

in  an  action  against  a  firm,  a  partner  who  has  become  a 
bankrupt,  and  obtained  his  certificate,  must  be  joined,  ]  90. 

a  partner  who  has  obtained  his  certificate  under  a  joint 
commission  is  not  competent  to  support  it,  220. 

joint  creditors  are  not  entitled  to  an  account  of  the  property 
of  a  partnership  of  which  an  uncertificated  bankrupt  was 
a  member  against  the  assignees  under  the  first  commis- 
sion, 284.  n. 

where  a  certificate  has  been  granted  under  a  separate  com- 
mission, it  is  a  reason  why  it  should  not  be  superseded 
to  make  way  for  a  joint  commission,  288. 

separate  creditors  may  prove  their  debts  under  a  joint 
commission  for  the  purpose  of  assenting  to  or  dissenting 
from  the  certificate,  306. 

partner  in  a  banking  firm  who,  after  obtaining  his  certi- 
ficate, takes  up  the  notes  of  the  firm,  allowed  to  prove 
against  the  joint  estate,  319. 

what  is  not  such  a  compounding  with  creditors  as  will  av^id 
a  certificate,  322. 

where  a  commission  is  superseded  as  to  one  or  more  part- 
ners, a  certificate  subsequently  obtained  by  the  others  is 
not  thereby  Affected,  iUd. 

a  joint  certificate  will  be  allowed  as  separate  after  the  death 
of  one  of  the  bankrupts,  ibid, 

joint  creditors  may  prove  under  a  commission  against  one 
6r  more  partners  of  a  firm  for  the  purpose  of  assenting 
to  or  dissenting  from  the  certificate,  338. 

certificate  of  one  partner  will  discharge  him  from  a  cove- 
nant to  indemnify  the  other  partners  against  the  partner- 
ship debts,  352. 

certificate  under  a  joint  or  separate  commission  is  a  dis- 
charge of  every  debt,  356. 

of  a  bankrupt  partner  not  a  discharge  of  his  co- 
partner, 357. 
of  the  surviving  partner  does  riot  release  the 
estate  of  a  deceased  partner,  ibid> 
,  of  bankrupt  partner  staved  until  the  partnership 
accounts  could  be  taken,  358. 
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f^aiificaie  fconimuedj, 

under  a  gepsrate  commission  will  not  be  stayed 
because  a  joint  commission  has  •been  issued. 
Rid. 

tJkange  cfFirm, 

The  effect  which  a  change  of  firm  has  upon  guarantees  to 
the  house,  134 — 137. 

doubted  whether  a  mortgage  to  a  firm  is  available  to  a  new 
partnership  formed  by  uie  addition  of  a  new  member, 
137. 

an  agreement  by  way  of  deposit  of  title  deeds  as  a  security 
to  a  firm  may  be  extended  by  a  subsequent  agreement 
for  the  security  of  a  new  sum  on  a  change  of  partners, 
ibid. 

by  way  of  deposit  with  a  firm  of  five  extended  to  a  firm  of 
four^  ibid. 

what  is  notice  of  a  change  in  a  firm  of  bankers,  272. 

where  by  construction  of  a  written  agreement  it  can  be  in- 
ferred that  the  contract  made  with  one  'firm  should  be 
continued  notwithstanding  a  change,  it  willl)e  donct  331. 

Charier. 

A  royal  charter  is  necessary  to  enable  a  company  to  hold 
lands,  3. 

Chases  tfi  Actton. 

Of  choses  in  action  on  the  death  of  one  partner,  384. 

CW  Merchnnts. 

A  partnership  consisting  of  more  than  five  coal  merchants 
IS  illegal,  30. 

Commission  of  Bankruptcy. 

A  commission  purportiag  to  issue  on  the  petition  of  one  of 
two  partners  is  mvalid,  81. 

against  a  debtor  to  a  firm  on  the  petition  of 
the  solv€fnt  partner  is  regular,  82. 
secretary  of  a  company  who  may  sue  and  be  sued  for  the 

company  cannot  petition  for  a  commission,  143* 
a  partner  who  has  obtained  his  certificate  under  a  joint 

commission  is  not  competent  to  support  it,  220. 
of  a  joint  commission  against  partners,  279 — 324. 
of  the  trading,  280« 
of  the  acts  of  bankruptcy,  280—283. 
of  the  petitioning  creditor's  debt,  283. 
joint  commission  may  issue  against  two  or  more  partners  of 

a  firm,  284. 
a  joint  and  a  separate  commission  a^nst  the  same  party 

cannot  legally  subsist  at  the  same  tune,  285. 
a  commission  against  a  member  or  members  of  a  firm  issued 
after  a  prior  commission  against  two  or  more  members 
of  the  same  firm,  to  whom  to  be  directed  and  how  to  be 
proceeded  in,  286. 

F  F 
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Commusion  of  Bankruptcy  CcontmuedJ, 

it  18  DO  ground  for  superseding  a  joint  commission  that 
there  is  a  prior  separate  commission  in  prosecution  against 
one  of  the  partners  in  Ireland,  287. 

the  lord  chancellor  will  supersede  or  remove  a  prior  com- 
mission, when,  287 — 290. 

where  it  is  for  the  benefit  of  the  bankrupts 

estate^  287. 
where  it  is  the  least  extensive,  ibid.  288. 

it  is  no  reason  against  superseding  a  separate  commission 
that  a  separate  creditor  will  be  deprived  of  his  right  of 
voting  in  the  choice  of  assignees,  ioid. 

when  a  separate  commission  will  or  will  not  be  superseded 
after  a  prosecution  has  been  instituted  against  the  bank- 
rupt for  not  surrendering,  ibid* 

a  separate  commission  will  not  be  superseded  where  there 
are  not  any  joint  effectSj  or  the  joint  commission  cannot 
be  sustained,  ibid. 

nor  until  the  abjudication  of  bankruptcy  under  the  joint 
commission,  ibid. 

where  a  certificate  has  been  obtained,  or  sales  have  been 
made  under  the  first  commission,  it  will  not  be  super- 
seded, but  when  necessary  will  be  ordered  to  be  brought 
into  the  bankrupt  office,  289. 

what  arrangements  will  be  made  when  a  comnission  is 
superfled^,  ibid. 

a  joint  commission  does  not  abate  by  the  subsequent  death 
of  one  of  the  partners,  290. 

what  passes  by  the  assignment  under  a  joint  commission, 
290—306. 

how  the  joint  and  separate  creditors  shall  come  in  under  a 
joint  commission,  307,  308. 

what  are  joint  and  what  separate  debts,  308-— 312. 

of  electing  between  the  joint  and  separate  estates,  312 — 
317. 

allowance  to  partners  under  a  joint  commission,  323. 

of  a  separate  commission  against  a  partner,  324—358. 
a  joint  debt  will  support  it,  324'. 
when  one  partner  may  sustain  it  against  another, 

324,  325. 
effect  of  it  upon  the  partnership,  325. 
what  passes  by  the  assignment  under  it,  32&*-33 1  • 

under  a  separate  commission  the  whole  estate  is  admini- 
stered where  the  solvent  partner  is  either  dead  or  abroad, 
336,  337. 

proof  by  a  joint  creditor  of  a  joint  debt  under  a  separate 
commission  does  not  discharge  the  solvent  partner,  354. 

of  the  certificate  under  joint  or  separate  commissions,  356—- 
358. 

of  set-off  under  partnership  bankruptcies,  358— -368. 

of  superseding  a  commission  against  partners,  374-— 376. 
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Companies*     See  tit.  Crown  and  Joint  Stock  Companies. 

Consent* 

The  consent  of  all  the  parties  is  necessary  to  the  formation 

of  a  partnership,  4. 
a  stranger  cannot  be  introduced  into  the  partnership  as  a 

partner  without  the  consent  of  all,  5. 
the  consent  of  all  the  partners  is  necessary  to  enable  a  firm 

to  engage  in  adventures  not  originally  contemplated,  7. 

Consolitlationm 

When  a  consolidation  of  the  joint  and  separate  estates  will 
be  ordered  in  bankruptcy,  321. 

Contract.     See  tit.  Illegal  Contracts. 

How  the  contract  of  partnership  is  formed,  4. 

where  the  same  person  is  a  partner  in  two  concerns  no  legal 

contract  can  arise  between  them,  101,  132. 
a  partnership  contract  produces  only  a  jpint  obligation  at 

law,  but  in  equity  the  obligation  is  joint  and  severaJ» 

231,232,  385. 

Contribution* 

In  what  cases  coHtribution  may  be  enforced  between  part- 
ners, 90 — 99. 

one  partner  who  pays  a  joint  debt  may  recover  contribution, ' 
9a 

so  if  the  debt  and  damages  In  an  action  on  a  contract  be 
levied  against  him,  91. 

the  manager  of  a  company  may  enforce  contribution  from 
the  members,  when,  ibid. 

a  partner  paying  the  whole  of  a  sum  awarded  as  a  com- 
pensation for  a  breach  of  contract  may  enforce  contribu- 
tion, ibid. 

to  entitle  a  partner  to  contribution  the  relation  of  partners 
must  exist  inter  se,  ibid. 

the  manager  or  servant  of  a  partnership,  acting  as  a  part- 
ner, is  not  liable  to  contribute,  91^  92. 

persons  agreeing  that  whatever  losses  may  be  sustained 
shall  be  borne  individually  are  not  bound  to  contribute, 
92. 

that  joint  funds  should  alone  be  appli- 
cable to  losses,  are  not  responsiUe  in- 
dividually, ibid. 

and  to  entitle  a  partner  to  contribution  in  respeot  of  a  debt 
there  must  have  been  an  original  joint  legal  liability  to 
pay  it,  ibid. 

or  an  equitable  cl«iro»  ibid. 

and  the  debt  must  have  been  actually  paid,  PS- 
contribution  caofl^t  be  jenforced  where  the  erigtnal  contract 
was  malwn  in  s€,  94. 

nor  where  the  claim  arose  out  of  a  prohibited  transaction, 
ibid, 
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CarUriimium  (continued). 

distinction  between  payments  made  in  the  course  <]i  Jegal 
and  illegal  contracts,  93. 

formerlj  contribation  could  not  be  claimed  fmr  losses  upon 
marine  insurances,  97. 

there  can  be  no  claim  of  contribution  amongst  wroogdoersy 
99,  202. 

where  partners  must  join  or  sever  in  an  action  for  contri* 
bution,  100. 

a  bill  in  equity  will  lie  to  enforce  contribution,  121. 

when  it  is  the  preferable  remedy, 
when  the  only  remedy,  ibid, 

where  both  the  joint  and  separate  estates  are  liable  for  a 
debt,  if  the  joint  estate  pay  more  than  its  proportion,  the 
separate  estate  will  in  bankruptcy  be  ordered  to  contri- 
bute, 34-4. 

A  covenant  in  articles  of  partnership  that  no  partner  shall 
engage  in  the  same  business  on  his  own  account  is  per-* 
mitted,  8. 
of  the  action  of  covenant  between  partners,  S^. 
in  what  cases  it  lies,  84-*-86. 
to  recover  a  sum  agreed  to  be  advanced  as 

capital,  8 4'. 
for  the  nonpayment  of  a  premium  Ibr  being 

admitted  a  partner,  8^. 
on  a  covenant  to  account  annually,  t^. 

to  refer  disputes  does  not  lie, 
86. 
to  enforce  payment  of  a  stipulated  penalty, 
ibid, 
the  effect  of  a  covenant  not  to  sue,  205,  206. 

when  made  with  one  of  several  debtors,  205. 
when  with  a  single  debtor,  ibid. 
how  to  proceed  against  joint  debtors  when  such 
a  covenant  has  been  made  with  one  of  them, 
206. 
joint  covenant  when  considered  joint  and  several  in  equity, 
399. 

Creditors, 

On  what  principle  the  joint  creditors  are  first  paid  out  of 
the  joint  estate  after  a  dissolution,  258. 

joint  creditors  are  not  entitled  to  an  account  of  the  property 
of  a  partnership  of  which  an  uncertificated  bankrupt  was 
a  member  against  the  assignees  under  the  first  commis- 
sion, 284.  n. 

separate  creditors  may  prove  their  debts  under  a  joint 
commission  for  the  purpose  of  assenting  to  or  dissenting 
from  the  certificate,  but  they  cannot  vote  in  the  choice 
of  assignees,  306. 
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Creditors  (continued)^ 

how  the  joint  and  separate  creditors  shall  come  in  under  a 
joint  commission,  307,  308. 

where  a  joint  creditor  has  taken  a  separate  security^ 
309. 

joint  and  separate  ^orbditdrs  must  elect  between  the  joint 
and  separate  estates,  312 — 3 1 7.     See  tit.  Election, 

separate  creditors  of  one  partner  will  not  be  allowed  to 
prove  against  the  joint  estate  a  debt  due  from  the  part- 
nership to  that  partner,  317,  318. 

unless  the  separate  effects  creating  the  debt  were  obtained 
by  actual  or  implied  frauds  318. 

from  what  cirouinstanees  fraud  will  be  inferred,  ibid, 

where  under*  a  commission  against  a  dormant  and  an 
ostensible  partner  the  joint  creditors  resort  to  the  sepa- 
rate estate  of  the  latter,  his  separate  creditors  have  a 
lien  upon  any  surplus  of  the  joint  estate  to  the  extent 
which  their  funds  have  been  diminished,  319. 

several  partners  having  distinct  firms,  dealing  together  as- 
distinct  persons  in  the  articles  of  distinct  trades,  may 
prove  as  creditors,  ibid, 

but  a  debt  for  money  lent  by  a  minor  firm  to  the  aggregate 
firm  cannot  be  proved,  320. 

nor  can  a  debt  from  one  partner  to  the  other  where  the 
firm  consists  of  only  two  persons,  ibid. 

where  the  concern  carried  on  by  one  partner  is  only  a 
branch  of  the  joint  concern  proof  is  not  allowed,  ibid, 

when  creditors  are  entitled  to  mterest,  320,  321. 

a  joint  creditor  may  petition  for  a  separate  commission, 
324. 

joint  creditors  under  a  commission  against  one  or  more 
partners  may  prove  for  the  purpose  of  voting  for  assignees 
or  of  assentmg  to  or  dissenting  from  the  certificates,  337. 

joint  creditor  who  petitions  for  a  separate  commission  may 
receive  a  dividend  out  of  the  separate  estate,  339. 

aliter  if  the  commission  be  a  joint  one,  ibid,  n, 

or  if  it  issue  against  two  or  more  partners  of  a  firm,  ibid,  n^ 

joint  creditors  are  not  entitled  to  a  dividend  out  of  the 
separate  estates  until  the  separate  creditors  are  satisfied, 
339—34.4. 

joint  creditors  may  prove  and  receive  a  dividend  if  they 
will  discharge  the  separate  debts,  344. 

in  what  cases  the  assignees  on  behalf  of  the  creditors  on 
tlie  joint  estate  may  prove  against  the  separate  estate, 

.   344-*- 349. 

not  in  cases  of  contract  or  where  the  firm  was  privy  and 
assented  to  the  creation  of  the  debt,  344—346. 
• .  oliter  where  the  fund^  creating  the  debt  have  heen  taken 
by  the  single  partner  with  the  fraudulent  intention  of 
augmenting  his  separate  estate,  346 — 349. 
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Creditors  f  continued  J, 

what  is  a  fraudulent  taking  within  the  meaning  of  the  ex- 
ception, 347. 
a  partner,  who  is  a  creditor  of  the  partnership,  cannot 

prove  in  competition  with  the  joint  creditors,  349,  352. 
when  he  will  he  entitled  to  the  surplus  of  the  joint  estate 

in  preference  to  the  separate  creditors^  350,  351. 
and  to  prove  against  the  separate  estate  for  any  deficiency, 

S51. 
a  partner  retiring  under  a  covenant  of  indemnity  may  prove 

outstanding  debts  paid  by  him  under  a  commission  ag&inst 

the  continuing  partner^  ibid. 
'  but  the  bankruptcy  and  certificate  of  the  continuii]^  partner 

will  discharge  him  from  such  a  covenant,  352. 
a  solvent  partner  may  prove  against  the  bankrupt  partner 

any  debt  due  to  mm,  provided  he  pay  the  partnership 

debts,  or  indemnify  the  bankrupt's  estate  against  them, 

351?. 
pajrments  by  a  solvent  partner,  after  the  bankruptcy  of  his 

co-partner,  may  be  proved,  352—354. 
proof  by  a  joint  creditor  under  a  separate  commission  does 

not  discharge  the  solvent  partner^  354. 
under  a  decree  for  an  account  equitable  creditors  must  be 

satisfied,  383. 
creditors  in  partnership  in  respect  of  a  debt  due  from  one 

partner  have  a  right  in  equity  to  have  the  accounts  taken, 

384. 
joint  creditors  may  in  equity  proceed  against  the  assets  of 

a  deceased  partner,  385 — 394. 
but  they  are  entitled  only  to  the  surplus  of  the  separate 

estate  after  paying  die  separate  creditors,  386. 
when  the  joint  creditors  of  tne  surviving  partners  can  com- 
.  pel  the  joint  creditors  of  the  firm  to  go  against  the  assets 

of  a  deceased  partner,  394. 
when  the  creditors  may  resort  to  the  real  estate  of  a  de- 
ceased partner,  394—396. 

Crown, 

The  king  may  constitute  companies  for  the  management  of 
trade,  3. 

may  erect  gildam  mercatoriam,  ibid. 
cannot  make  a  total  restraint  of  trade,  ibid, 
proceedings  against  partners  at  the  suit  of  the  crown,  234 

—238. 
when  the  crown  is  entitled  to  all  the  partnership  property, 
237,  238. 

Death. 

After  the  death  of  one  partner  the  survivor  can  alone  sue 

on  a  joint  contract,  142. 
and  the  personal  representatives  of  the  last  survivor  after 
'   the  death  of  all  the  partners,  143. 
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Death  CconiinuedJ. 

on  the  death  of  one  partner,  the  survivor  is  alone  respon- 
sible at  lawy  1 87. 
so  the  personal  representative  of  the  last  survivor  is  alone 

responsible  after  the  death  of  all,  IS 8. 
the  death  of  one  partner  is  a  dissolution  of  the  partnership^ 

239— 24.2. 
although  the  number  of  partners  exceeds  two,  240. 
the  reason  why  it  operates  a  dissolution  stated,  240,  24  !• 
partners  may  by  agreement  secure  a  devolution  of  their 

interests  upon  others  afler  their  deaths,  242. 
but  without  an  agreement  to  that  effect  neither  of  them  can 

nominate  a  person  to  continue  the  trade,  ibid* 
agreement  that,  on  the  death  of  one  of  two  partners,  the 

business  shall  be  carried  on  by  his  representatives,  does 

not  extend  to  the  representatives  of  the  other,  ibid* 
a  partnership  for  a  term  of  years  is  dissolved  by  death,  ibid, 
notice  of  the  death  of  a  partner  is  not  necessary  to  protect 

his  estate  from  future  liability,  270.  n.  389. 
a  joint  Commission  of  bankruptcy  does  not  abate  by  the 

subsequent  death  of  one  of  the  partners,  290. 
a  joint  certificate  will  be  allowed  as  separate  i^r  the  death 

of  one  of  the  bankrupts,  322. 
the  consequences  of  tne  dissolution  of  a  partnership  by 
'  death,  376—400. 
in  what  sense  the  partnership  continues  after  the  death  of 

a  partner,  378. 
the  assets  of  a  deceased  partner  are  liable  in  equity  to  pay 

the  partnership  debto,  385-^396. 
but  not  such  claims  as  were  not  consummate  before  his 

death,  388. 
real  estates  of  a  deceased  partner  when  liable,  394 — 396. 

DebU. 

On  what  principle  tlie  joint  debts  are  to  be  first  paid  out  of 
the  joint  estate  after  a  dissolution,  258. 

deed  of  conveyance  by  one  jmrtner  of  real  property  in  trust 
to  pav,  first,  any  debt  that  might  be  owing  by  him  to 
the  &m,  secondly,  his  proportion  of  the  partnership 
debts,  and  thirdly,  certain  scheduled  debts,  how  con- 
strued in  equity,  276. 

separate  debts  are  provi^able  under  a  joint  commission, 
285,  308. 

and  debts  firom  inferior  partnerships,  ibid. 
»    what  are  joint  and  what  separate  aebts,  308-— 312. 

money  borrowed  by  one  partner  to  pay  for  an  estate,  but 
applied  to  pay  partnership  debts  cannot  be  proved  against 
the  loint  estate,  309,  310. 

loan  of  money  to  one  partner  and  a  subsequent  loan  of  it 
by  him  to  the  firm,  does  not  create  a  debt  as  between 
the  original  lender  and  the  firm,  3 1 0. 
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Debts  (continued). 

The  ap{>licatum  ta  partoenhip  purposes  of  mooey  borrowed 

by  one  pfotner  is  evidence  of  a  joint  debt,  ibUL. 
paymeBlof  ia^rest  by  a  fiitn  on  a  debt  originally  separate, 

when  it  will  make  it  joint,,  ibid, 
oCihe  debts  of  an  old  firm  acknowledged  as  the  debts  of  » 

new  firm,  SIO,  Sll. 
when  it  must  be  shown  that  the  creditors  acceded  to  the 

asrangement,  31K 
when  the  misapplication  of  trust  money  by  one  partner^ 

who  is  a  trustee,  creates  or  does-  not  create  a  joint  debt, 

3U,  3J2. 
proof  of  debt  against  the  joint  or  separate  estate  by  a  joint 

and  separate  creditor,  3 1 2 — 3 1 6. 
where  there  is  a  contract  for  double  secusities  against  di* 

stina  firms,  316,  S17. 
a  bill  purchased'  of  partners  who  are  members  of  a  larger 

firm. cannot  be  proved  as  a  debt  against  their  estate, 

when,  317* 
separate  creditoite  of  one  partner  will  not  be  allowed  to* 

prove  against  the  joint  estate  a  debt  due  from  the  part- 
nership to  that  partner,  317,  318. 
unless  the  separate  effects  creating  the  debt  were*  obtained 

by  actual  or  implied  fraud,  318. 
from  what  circumstances  fraud  will  be  infisrred,  iUd. 
several  partners  havine  distinct  firms  dealing  together  as 

distinct  persons  in  Uie  articles  of  distinct  tr^es  may 

prove  their  debts  as  creditors,  S1&. 
but  a  debt  for  money  lent  by  a  minor  firm  to  the  aggregate 

firm  cannot  be  proved,  320. 
nor  can  a  debt. from  one  partner  to  the  other  where  the 

firm  consists  of  only  two  persons,  ibid. 
where  the  concern  carried  on  by  one  partner  is  onlv  a 

branch  of  the  joint  concern,  proof  is  not  allowed,  Und, 
when  interest  is  idlowed  on  debts,  320,  321. 
a  ^oint  debt  will  support  a  separate  commission,  324. 
joint  debts  may  be  proved  under  a  separate  commission  or 

wider  a  commission  against  two  or  more  partners  for  the 

purpose  of  voting  for  assignees  or  of  assenting  to  or  dis* 
.  aenting  from  the  certificate,  337. 
but  not  for  the  purpose  of  receiving  a  dividend  out  of  the 

sflpante  estates,  339-*344. 
in  wnat  cases  the  assignees  in  respect  of  the  joint  estate 

nuty  prove  against  the  separate  estate,  344 — 349. 
not  incases  of  contract  or  where  the  firm  was  privy  and 

assented  to  the  creation  of  the  debt,  344— .346. 
aliter  where  .the  funds  creating  die  d^t  have  been  taken 

by  the  single  partner  with  the  firaudulent  intention  of 

au{[menting  his  separate  estete,  346 — 349w 
what  is  a  fraudulent  taking  within  the  meaning  of  the  ex* 

ception,  347« 
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IMUi  f  continued), 

of  the  proof  of  a  debt  by  a  partner/who  19  a  creditor  of  the 

partnership,  againt  the  sarplut  of  the  jomt  estate,  and 

against  the  separate  estate  tor  any  deficiency,  349---351. 
a  solvent  partner  may  prore  against  the  bankrupt  partner 

any  debt  doe  to  him,  provided  he  pay  the  partnership 

debts,  or  indemnify  the  bankrupt's  estate  against  them, 

S52. 
a  partner  retiring  under  a  covenant  of  indemnity  may  prove 

outstanding  debts  paid  by  him  under  a   commission 

against  the  conthwung  partner,  35 1 . 
but  the  bankruptcy  and  certificate  of  the  contihumg  partner 

will  discharge  him  from  such  a  covenant,  352, 
payments  by  a  solvent  partner,  after  the  bankruptcy  of  his 

co*partner,  may  be  proved,  352 — 354. 
proof  by  a  joint  creditor  of  a  joint  debt  under  a  separate 

conmnssion  does  not  discharge  the  solvent  partner,  354* 
of  set-off  under  partnership  bankruptcies,  358—368. 
^en  payments  made  by  surviving  partners  will  be  applied 

in  discharge  lyf  a  debli  due  from  the  partnership  at  the 

time  of  the  death  of  a  partner,  39 1 . 

Ikdaratians. 

The  declaration  of  one  partner  that  the  subject  matter  of 
an  action  belonged  to  himself  is  evidence  against  the 
firm,  81,  155. 
the  declaration  of  a  person  that  he  is  a  partner  is  binding 
upon  himself  when,  209. 

of  one  partner  is  not  evidence  to  prove  the 
partnership  a^inst  the  others,  210. 

IS  evidence  against  the  firm 
after  the  fact  of  partner- 
ship is  establisheo,  211. 
although  the  partnermaking 
the  declaration  is  not  a 
party  to  the  suit,  312. 
after  a    dinolution,   when 
evidence  against  the  firm, 
213>  214. 
during  a  subsisting  partner* 
nership  as  to  a  transac- 
tion  which   took   place 
previous  to  it,  when  bind- 
ing on  the  others,  214, 
when  the  declarations  of  partners  after  a  dissolution  ate 
evidence  against  them,  215. 

Deed. 

One  partner  cannot  bind  another  by  deed,  75. 

although  the  partnership  is  constituted  by  deed, 

ibkL 
unless  an  express  power  be  reserved,  ibid. 
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Deed  (continued). 

a  deed,  executed  by  one  partnilr  in  the  preseaee  and  by  the 

authority  of  the  other  partners  binds  all»  ibid, 
and  it  does  not  require  a  deliyery  by  each  partner,  76. 
a  warrant  of  attorney  executed  by  one  with  the  consent  but 

in  the  absence  of  the  other  partner  is  sufficient,  Urid. 
in  what  case  an  express  authority  to  execute  a  deed  must 

be  shown,  ibid. 
a  deed  executed  by  one  partner  on  the  behalf  of  the  firm 

binds  himself,  Und. 
unless  it  was  executed  by  him  on  the  faith  of  its  execution 

by  the  others,  77. 
one  partner  may  bind  another  by  deed  in  bankruptcy,  ibid. 

See  tit.  Bamrupicy, 

and  by  a  release  under  seal,  ibid. 
See  tit.  Release* 
deed  of  conveyance  by  one  partner  of  real  property  in  trust 

to  pay,  first,  any  debt  that  might  be  owing  by  him  to  the 

firm,  secondly,  his  proportion  of  the  partnership  debts, 

and  thirdly,  certain  scheduled  debts,  how  construed  in 

equity,  276. 

Disclaitner. 

When  a  disclaimer  of  the  partnership  will  absolve  a  partner 
from  liability,  163. 

Discoverv. 

When  a  bill  for  a  discovery  lies  between  partners  and  what 
may  be  pleaded  to  it,  106 — 119. 

Dissolution, 

Where  goods  are  ordered  by  two  partners  previously  to  a 
dissolution,  but  are  delivered  afterwards  to  one  of  them, 
he  is  alone  liable  for  their  price,  163. 
when  the  acts  or  declarations  of  a  partner  made  after  a  dis- 
solution are  evidence  against  the  firm,  80,  213,  214. 
the  responsibility  of  partners  may  be  removed  by  evidence 

of  a  dissolution,  215. 
how  such  evidence  may  be  rebutted,  ibid. 
partnership  £6r  a  single  dealing  when  terminated,  239. 

for  a  definite  term  dissolved  by  deadi,  239— • 
242. 

by  confirmed  in- 
sanity ,239,243. 
by    bankruptcy, 
259,249^251. 
by    effluxion    of 
time,  239,  248. 
for  an  indefinite  term  dissolved  at  pleasure,  239, 

244—247. 
dissolved  by  the  decree  of  a  court  of  equity  upon 
the  misconduct  of  partners,  240,248. 
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Dissokdhn  fcontinuedj. 

existence  of  engagpmeDts  with  third  persons  no 
objection  to  a  dissolutioni  246. 
in  what  cases  a  court  of  equity  will  interfere  when  the  dis- 
solution of  a  partnership  is  opposed^  247. 

inhibit  the  dissolution 
of  a  partaenhip^i^Mf. 
a  partnership  is  dissolved  by  the  tnarriage  ott/eme  gole 
partner,  248. 

by  an  execution^  251. 
may  be  di»olved  by  an  award,  252. 
the  consequences  of  a  dissolution,  252— -279. 
partnership  continues,  notwithstandhig  a  dissolution,  until 

the  joint  affairs  are  arranged,  253. 
in  what  cases  a  receiver  will  be  appointed,  254. 

not  on  the  ground  merely  of  a  previous  dissolution,. 
Md. 
on  a  dissolution,  either  partner  may  insist  on  a  side  of  the 

partnership  effi^sts,  257. 
the  consequences  of  a  dissolution  to  the  retiring  partner,. 
259—275. 

to  the  remaining  part- 
ner, 275—279. 
notice  of  the  dissolution  of  a  partnership  how  to  be  giren,. 

270—273. 
the  consequences  of  a  dissolution  by  bankruptcy,  279^ 
S76. 

by  d6ath,  370^-400. 

Fartnership  propertjr  may  be  taken  under  a  distringas 
against  two  out  ot  three  partners  for  the  purpose  of  com- 
pelling the  appearance  of  the  former,  178. 

but  the  separate  property  of  the  partner  wlio  appears  ^cannot 
be  distrained,  iiUL 

Dividend. 

Joint  and  several  creditor  need  not  elect  until  the  assignees 
»re  possessed  of  a  fund  to  make  a  dividend^  314» 

not  allowed  to  change  his  proof  if 

he  disturb  a  dividend,  315. 
who  has  proved  against  one  estate 
not  allowed  to  vary  his  proof, 
unless  he  signify  his  election  of 
abandoning  it  before  a  dividend 
is  declare^  iUd^ 
joint  creditor  who  petitions  for  a  separate  commission  en- 
titled to  a  dividend  out  of  the  separate  estate,  339* 
atiter  if  the  commission  be  a  joint  one,  ihid.  n. 
or  if  it  issue  against  two  or  more  partners  of  a  firm,  ibid,  n* 
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Dwidend  fcmHnuedJ. 

joint  creditors  are  not  entitled  to  a  dividend  out  of  the 
separate  estates,  until  the  separate  creditors  are  satisfied^ 
343. 
unless  they  will  discharge  the  separate  debts,  344. 

D&munit  Partner, 

Who  is  a  dormant  partner,  14. 

in  what  case  executors  are  chargeable  as  dormant  partners^ 

17. 
a  dormant  partner  may,  but  need  not  be  joined  in  an  action 

by  the  firm,  139,  140. 
that  the  defendant's  right  of  set-off  may  be  affected  is  no 

objection  at  the  trial  to  his  being  joined,  1 40. 
in  such  a  case  an  application  to  the  court  should  be  made 

by  the  defendant  for  relief,  ibid. 
when  a  dormant  partner  is  competent  to  prove  a  contract 

made  with  the  firm,  155, 
a  dormant  partner  is  not  within  the  statute  of  apprentice- 
ship>  172. 

liable  to  third  persons  when  disco- 
vered, 176. 
notwithstanding  a  private  stipulation 

to  the  contrary,  ibid. 
his  liability  not  discharged  by  those 
acts  of  a  creditor  which  would  ex- 
onerate the  ostensible  partner,  177. 
when  a  plea  in  abatement  that  there  is  a  dormant  partner 

not  jomed  as  a  defendant  is  sustainable,  194,  195. 
a  dormant  partner  need  not  give  notice  of  a  dissolution  un- 
less the  existence  of  the  partnership  is  known,  273. 
when  he  need  not  be  included  in  a  joint  commission  of 

bankruptcy  against  the  firm,  284. 
the  ostensible '  partner  is  reputed  owner  of  the  dormant 

partner's  share  in  the  joint  efiects,  303 — 306,  328. 
where  under  a  commission  against  a  dornjant  and  an  osten- 
sible partner  the  joint  creditors  resort  to  the  separate 
estate  of  the  latter,  his  separate  creditors  have  a  Hen  upon 
any  surplus  of  the  joint  estate  to  the  extent  which  their 
funds  have  been  diminished,  319* 

Ejifucion  of  Time.   ;  See  tit.  Dissoiution. 

Ejectment,  , 

When  an  ejectment  for  the  partnership  premises  is  maintain- 
able by  one  partner  against  another  after  a  dissolution 
without  a  notice  to  quit,  106. 

BlectiQn. 

A  joint  and  several  creditor  must  elect  whether  he  will 
,  prove  against  the  joint  or,  the  separate  estate,  312. 
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but  he  may  come  in  on  the  surplus  of  the  other>  if  there 

should  be  any,  313. 
this  doctrine  disapproved  of^  ibid, 
to  entitle  a  creditor  to  elect  he  must  have  both  a  joint  and 

a  separate  claim,  3 1 4^ 
when  his  election  must  be  made,  ibid. 
when  a  creditor  is  or  is  not  allowed  to  withdraw  his  proof 

against  one  estate  and  prove  against  the  other,  3 1 5. 
when  the  rule  of  election  does  not  apply  where  there  are 

several  firms  composed  of  the  same  persons,  316.  317. 
proving  or  claiming  a  debt  under  a  commission  against  one 

partner  is  an  election  as  to  him,  but  it  does  not  operate 

as  a  relinquishment  of  an   action  previously  brought 

against  the  other  partnera,  S5^, 
so  proof  of  a  debt  against  one  partner  is  not  an  election  so 

as  to  prevent  the  creditor  from  suing  the  others,  ibid. 
obligee  of  a  joint  and  several  bond  by  proving  the  debt 

against  one  of  the  obligors  elects  to  proceed  severally 

and  cannot  afterwards  bring  a  joint  action  against  both, 

355. 
creditor  having  distinct  demands  cannot  proceed  at  law  for 

one,  and  afterwards  prove  for  the  other,  ibid.  - 
where  a  partner  brings  an  action  against  his  co-partner  for 

one  debt,  and  afterwards  has  a  claim  entered  under  a 

commission  against  him  for  a  different  debt,  the  claim  is 

an  election  as  to  both  debts,  ibid. 
creditor  may  prove  for  one  debt  and  afterwards  bring  an 

action  for  a  distinct  one,  356.  n. 
•a  person  who,  on  the  death  of  a  partner,  becomes  entfUed 

to  his  share,  may,  if  it  be  continued  in  the  trade,  elect 

to  take  either  interest  or  the  profits  that  have  arisen  from 

it,  381. 

Equity. 

A  court  of  eauity  will  not  permit  one  partner  to  engage  in 

a  concern  directly  adverse  to  the  joint  undertaking,  9. 
partners  are  tenants  in  common  in  equity  of  real  property, 

4.8. 
equitable  remedies  between  partners,  106— -129. 
bill  for  an  account,  IO7. 

will  not  lie  if  the  partnership  is  illegal,  ibid. 

aiiter  as  to  the  legal  trade,,  if  partners  embark  in  two 

trades,  the  one  legal  and  the  other  illegal,  108. 
and,  after  the  death  of  a  partner,  his  executor  cannot 
refuse  an  account  of  profits  made  in  an  illegal  part- 
nership, ibid. 
may  be  sustained  against  a  corporation  in  the  nature  of 
a  partnership,  iUd.  233* 

notwithstanding  a  dissolution  is  not 
prayed,  109. 
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when  a  dissolution  must  be  prayed, 
ibid. 
it  is  a  general  rule  tbat  to  a  bill  in  equity  all  the  partners 

must  be  made  parties,  J  09>  1 1 0. 
what  are  the  consequences  if  they  are  not,  1 10. 
.in  what  cases  the  general  rule  is  relaxed,  ihid. 

where  the  parties  are  numerous,  ibid. 
where  the  partnership. is  a  bubble,  ibid. 
doubtful  whether  it  will  be  relaxed  in  the 
case  of  legal  societies,  1 1  I*~l  1 3. 
pleas  to  bills  for  an  account,  1 14. 

that  the  defendant  is  not  a  partner,  t^. 

when  it  must  be  accompanied  by  an  answer, 
ibid. 
of  a  stated  account,  ibid. 

when  a  bar  and  what  it  must  disclose,  1 1 4 — 
116. 
stated  account  when  opened  on  the  ground  of 
fraud,  115. 

what  is  a  stated  account,  116. 
plea  of  the  statute  of  limitations  when  sustainable,  116 — 
117. 

an  agreement  to  refer  the  matter  in  dispute  not 
good,  11?. 

when  it  may  be  urged  as  an  objection 
.    to  the  summary  mterference  of  the 
court,  118, 119. 
in  what  manner  the  account  is  taken,  110. 

where  the  articles  contain  clauses  prescribing  the 

mode,  ibid. 
where  Chose  clauses  bare  not  been  acted  upon, 

ibid. 
what  allowances  are  made,  1 20. 
when  interest  is  chargeable  on  money  borrowed, 
ibid. 
partner  not  obliged  to  bring  money  into  court,  when,  ibid. 

when  he  will  be  compelled,  tbid. 
a  court  of  equity  will  enforce  contribution,  121. 

in  what  case  the  only  remedy  is  in  equity,  ibid. 
equity  will  interfere  in  cases  of  fraud,  ibid, 

where  a  premium  for  entering  into  a 
partnership  has   been  fraudulently 
obtained,  ibid.  3^9. 
where  an  understanding  between  the 

partners  has  been  violated,  122. 
where  one  partner  pledges  the  firm  in 
an  indiviaual  transaction,  ibid. 
will  restrain  a  partner  from  negotiating  bills  on  his 
private  account,  ibid. 
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from  using  the  partnership 
name  and  receiving  the  joint 
debtS)  although  the  part- 
nership maj  be  dissolved  by 
the  parties,  123. 
will  decree  a  specific  performance  of  an  agreement 
to  enter  into  a  partnership^  i^m^. 

not  if  the  partnersnip  may  be  immediately 

after  dissolved,  imd. 
on  decreeing  perfimnance  will  not  direct 
an  account  of  previous  profits,  IS^. 
will  interfere  on  breach  of  covenants  in  articles, 
when,  124 — 127. 

generally  not,  unless  there  is  ground  for 

dissolving  the  partneishipf  125. 
in  what  cases  where  a  dissolution  is  not 

sought,  125,  126. 
not  where  the  case  made  is  only  a  tempta- 
tion to  the  abuse  of  the  partnership  pro- 
perty, 127. 
the  existenee  of  the  partnership  must  be  apparent, 

or  the  court  will  not  interpose,  127,  128. 
in  what  cases  a  receiver  will  be  appointed,  128.    See 

tit.  Recover. 
a  contract  or  a  security  entered  into  or  given  by  one 
firm  to  another,  of  both  of  which  the  same  per- 
son ifl  a  common  member,  may  be  enforced  as  an 
equitable  agreement,  when,  133. 
equitable  remedies  for  partners  against  strangers, 
156--]  58. 

parties  necesBary  to  a  bill,  156. 
where  a  necessary  party  is  out  of  the 

jurisdicticm  of  me  court,  ibid. 
exception  to  the  general  rule,  157. 
when  a  joint  atook  company  may  file  a 
bill  in  the  name  of  their  secretary, 
ibid.n, 
bill  will  lie  by  a  solvent  partner  to  be  quieted  in  the 
posseseion  of  the  partnership  efiPects  when  they 
have  been  taken  in  executiMi  by  a  separate  cre- 
ditor, Ufid.^ 
whenaninjuncrtion  to  slay  eKecution  against  a  part- 
nersbip  will  be  refused  after  a  judgment  at  law, 
157—158. 
release  to  one  partner  dischargea  all  in  equity,  204. 
equity  will  relieve  against  an  execution,  227—229. 
equitable  remedies  against  partners,  231-^233. 
partnership  contract  joint  and  several  in  equity,  23 1 . 
all  the  paitners  must  be  made  potties  to  a  suit,  232. 
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Equiig  (continued). 

vnless  where  some  are  out  of  the  jurisdiction  of  the 
<»wciyMd. 

service  of  subpcena  on  one  partner  when  good  ser- 
vice on  the  other^  233. 

the  equitable  jurisdiction  by  injunction  is  exercised 
witn  caution  when  it  will  have  the  effect  of  stop- 
ping a  large  trading  concern,  Md. 

a  partnership  will  be  dissolved  by  the  decree  of  a 
court  of  equity  on  the  misconduct  of  partners^ 
240,  248. 

in  what  cases  equity  will  interfere  when  the  dissolu* 
tion  of  a  partnership  is  opposed,  247. 

inhibit  die  dissolution  of  a 
partnership,  ilnd. 

-court  of  equity  will  appoint  a  receiver  after  a  dis- 
solution,  when,  254. 

on  a  dissolution  directs  the  joint 

effects  to  be  sold,  257- 
will  order  a  sale  on  motion,  when, 
258. 

deed  of  conveyance  by  one  partner  of  real  property 
in  trust  to  pay,  first,  any  debt  that  might  be  owing 
by  him  to  the  firm,  secondly,  his  proportion  of  the 
partnership  debts,  and  thirdly,  certain  scheduled 
debts,  how  construed  in  equity,  276. 

'equity  will  enforce  an  agreement  made  on  a  disso- 
lution that  a  particular  book  should  belong  to  one 
partner,  and  that  a  copy  of  it  should  be  delivered 
to  the  other,  279. 

in  what  cases  equity  will  allow  a  set-o£P  where  there 
would  be  none  at  law,  363 — 368. 

•under  a  decree  for  an  account  equitable  creditors 
must  be  satisfied,  383. 

creditors  in  partnership  in  respect  of  a  debt  due 
from  one  partner  have  a  right  in  equity  to  have 
the  accounts  taken,  384. 

where  a  partner,  who  has  covenanted  to  indemnify  his 
co-partner  against  the  joint  debts,  dies,  equity  will 
apply  his  assets  in  discharge  of  those  debts,  ibid. 

H>f  tne  liability  of  the  assets  of  a  deceased  partner 
in  equity,  385 — 394. 

what  sort  of  dealing  with  the  sarviving  operates  a 
discharge  of  the  deceased  partner,  389 — 393. 

eight  months  nonclaim  on  the  survivor,  and  an  in- 
termediate payment  by  him  of  part  is  no  discharge 
of  the  equity  of  the  creditor  against  the  deceased, 
394. 

when  equity  will  grant  relief  on  a  j<nnt  bond,  as  if  it 
were  joint  and  several,  396—400. 
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Evidence.  See  tit.  Abatement,  Admissiong,  Declarations,  Limita* 
tions.  Statute  of,  and  f Fitness, 

Notice  by  one  partner  that  the  partnersliip  has  been  dis- 
solved, to  what  extent  evidence  against  him,  105. 

where  the  partnership  is  contested  inter  se,  what  evidence 
is  sufficient  to  estdolish  it,  lOQ. 

what  is  evidence  of  an  adjustment  between  partners  in  a 
particular  adventure^  ibid. 

of  the  evidence  in  actions  by  partnecs  i^mst  strangers, 
153 — 156. 

whep  the  partnership  need  not  be  proved>.i53. 

when  it  must  be  proved.  Hid' 

how  it  is  proved,  154. 

not  necessary  to  produce  the  deed  of  co-partnership,  ibid. 

names  of  partners  may  be  suggested  to  witness,  when, 
iUd. 

in  an  action  on  a  bill  indorsed  to  a  firm  in  hlank^  not  neces- 
sary to  prove  a  joint  titles  143.  n.,  154. 

diter  in  an  action  on  a  bill  indorsed  speciallt/  to  a  firm,  ibid, 

or  in  an  action  on  a  bill  indorsed  in  blank  to  a  particular 
house,  where  the  action  is  brought  by  the  members  of 
that  house  and  additional  parties,  t^M^. 

in  what  cases  fiactn^r«  may  be  witnesses  for  the  firm,  155. 

what  evidence  is.suiBicient  to  sustain  a  replication  of  a  sub- 
sequent demand  and  refuaal'to  a  plea  of  tender  by  part- 
ners, 206, 

of  the  evidence  in  actions  against  partner8»  207 — 220. 

less  evidence  is  sufficieet  lo  establiah  the  partnership  than 
where  partners.are  plaintiffs,  208. 

sufficient  to  show  that  the.  dj^fapdants  have  acted  as  part- 
nerSy  ibid. 

although  the  partnership  is  cc^tjt^ted  hyAeed,. ibid. 

witness  may  be  asked  wh^es  .one  \i»»  Interfered  in  the 
business  of  the  other»  ibid* 

verdict  on  issue*,  evidenee  of  partnership^  when,  ibid, 

release  executed  by  defei¥laot««  evidence  of  partnership, 
when,  209. 

declaration  or  admission  of  a  pprty  that  he  is  a  partner, 
eridencd  against  him  to.  prayjs  Ut  ibid- 

acceptance  ^y  aiijiirtner  of  a.]»Ul  in  the  joint  name,  evidence 
against  him  of  partner  Ai|b.  ibid, 

entry  at  the  excise  office,  when  evidcnoQ  of  partnership 
against  tb«  pac^y  making  iti  ibid. ' 

letter  of  one. partner  admitting  the  pfurtnership,  when  evi- 
dence of  it,  21.0. 

jBubsequen^  acts  and  admissians  of.  a  party  evidence  to 
charge  him  as  a  partner,  ibid^  , » 

diter,  if  it  appear  he  was  not  a  partner,  at  the  time  of  the 
^   ..         contraQ^  t^fJ. 

act  or  declar^ation  of  one .  partoier  hot  evidence  of  partner- 
ship against  the  others,  ibid. 
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Evidence  (continued J. 

nor  are  the  acts  of  third  persons  evidence  to  charge  parties 
as  partners,  without  showing  that  they  were  authorised 
or  adopted,  211. 
when  the  fact  of  partnership  is  established^  the  act  or  de- 
claration of  one  partner  is  bincUng  upon  all,  79,  211. 
although  made  by  a  partner  who  is  no  party  to  the  suit,  212. 
or  although  made  after  a  dissolution,  if  it  relate  to  a  joint 

transaction,  80,  213,  214. 
aliler  as  to  a  transaction  which  has  occurred  since  the  dis- 
solution, 80,  214*. 
admission  of  a  partner  as  to  a  transaction  which  occurred 

previous  to  the  partnership,  when  binding,  ibid, 
notice  of  the  dishonor  of  a  bill,  when  not  necessary  to  be 

given  to  a  firm,  214. 
proof  of  acceptance,  when  evidence  that  a  bill  was  regularly 

drawn,  215. 
responsibility  of  partners  removed,  by  what  evidence,  ibid. 

by  proof  of  notice  that 
they  would  not  be  an- 
swerable, ibid, 
by  proof  of  a  dissolution, 

how  such  evidence  may 
be  rebutted,  ibid. 
in  what  cases  a  partner  may  be  a  witness  either  for  or  against 

his  co-partners,  216 — ^220. 
the  application  to  partnership  purposes  of  money  borrowed 
by  one  partner  is  evidence  that  the  debt  is  joint,  310. 

Ea^ectttion, 

Bill  in  equity  will  lie  by  the  solvent  partner  to  be  quieted 

in  the  possession  of  the  partnership  effects,  when  they 

have  been  taken  in  execution  by  a  separate  creditor,  157. 

when  an  injunction  to  stay  execution  against  a  partnership 

will  be  refused,  after  a  judgment  at  law,  ibid. 
execution  against  a  firm,  how  to  be  inforced,  and  what  may 
be  taken  under  it,  222. 

against  a  single  partner,  what  may  be  taken  under 
it,  223—227. 

how  to  be  enforced  against 
the  joint  estate^  224 — 
226. 
equity  will  relieve  against 

it,  227—229. 
court  of  law  cannot  in- 
terfere for  that  pur- 
pose, 226. 
writ  of  execution  must  correspond  with  the  judgment,  229. 

where  some  of  the  partners  are  dead»  ibid. 
how  it  may  be  executed,  ibid. 
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Ejpeculion  (continued J. 

writ  of  execution,  whnt  is  satisfaction  under,  229. 

payment  by  one  partner,  ibid. 
recovery  against  tbe  sheriff  for  the 

escape  of  one,  ibid, 
discharge  of  one  by  the  plaintiff,  230. 
what  is  not  satisfaction  under,  ibid, 

discharge  of  one  under  the  insolvent 

act»  ibid, 
escape  of  one,  23 1 . 
death  of  one  whilst  in  execution,  ibid, 
caption  of  one  under  a  ca,  sa.,  ibid. 
what  is  tbe  measure  of  damages  in  an  action  against  a  sheriff 
for  not  selling  under  a  writ  of  execution  against  one 
partner,  ibid, 
a  partnership  is  dissolved  by  an  execution,  when,  251. 
an  execution  against  partnership  effects  cannot  be  sustained 
where  it  is  overreached  by  an  act  of  bankruptcyi  336. 

Executors  and  Administrators, 

Executors  or  administrators  are  not,  in  their  representative 
capacity,  partners  with  the  survivors,  5. 

when  they  are  personally  liable  as  partners,  17. 

cannot,  as  against  creditors  and  legatees^  refuse  an  account 
of  profits  made  by  their  testator  or  intestate  in  the  course 
of  an  illegal  partnership,  108. 

executors  of  last  surviving  partner  must  alone  sue  on  a 
joint  contract,  143. 

and  must  aver  in  the  declaration  that  their  testator  sur« 
vived  the  other  partners,  146. 

executors  of  last  surviving  partner  solely  responsible  at 
!aw»  188. 

are  not  entitled  to  their  testator^s  share  in  the 
business  without  an  express  agreement,  241, 
242. 

where  distinct  accounts  have  been  ordered  to  be  kept  under 
a  separate  commission  of  bankruptcy,  the  representative 
of  the  solvent  partner  may,  by  petition,  apply  for  an  ac- 
count of  the  surplus,  notwithstanding  it  has  been  paid 
over  to  the  bankrupt,  338. 

the  executors  of  a  deceased  partner  are  tenants  in  common 
with  the  survivor  of  the  joint  estate,  377. 

in  what  sense  the  partnership  continues  after  the  death  of 
a  partner,  378. 

executors  mav  insist  upon  tlie  application  of  the  joint  pro* 
,  perty  to  the  payment  of  the  joint  debts,  and  upon  a 
division  of  the  surplus,  ibid. 

when  the  surviving  partner  does  not  account  with  the  exe- 
cutors of  the  deceased  within  a  reasonable  time,  a  court 
of  e<]^uity  will  enjoin  him  fjrom  disposing  of  the  stock  and 
receiving  the  debts,  ibid, 
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Executarn  and  Administrators  (^continued J. 

of  the  accounts  between  a  surviviog  and  the  executors  of  a 

deceased  partner,  379. 
liability  of  the  executors  of  a  deceased  partner  in  equity, 

385—394. 
not  liable  in  respect  of  claims  that  were  not  consummate 

at  the  time  of  the  death  of  their  testator,  388. 
what  sort  of  dealing  between  the  creditors  and  the  suryivor 

operates  their  discharge,  389—393. 
when  equity  will  grant  relief  against  the  executors  of  a 

deceased  partner  on  a  joint  bond^  896—^99. 

Ejtlent. 

An  extent  against  one  partner  binds  only  his  actual  interest 
in  the  joint  effects,  236. 

Felony, 

The  attainder  .of  one  partner  for  felony-vests  ail  the  part- 
nership effects  in  the  crown,  237. 

Fraud. 

Where  a  premium  has  been  fraudulently  obtained  as  a  con- 
sideration for  entering  into  a  partnership,  a  court  of 
equity  will  order  it  to  be  returned^  121,  329. 

when,  on  the  ground  of  fraud,  a  court  of  equity  will  enjoin 
an  outgoing  partner  from  carrying  on  trade  near  to  his 
former  partner,  122. 

one  partner  from  pledging  the  joint  credit  on  his 
■  own  account,  ibid. 

one  partner  is  bound  by  the  contract  of  his  copartner,  al- 
though it  is  a  fraud  upon  him,  161. 

a  partnership  cannot  acquire  a  property  in  goods  obtained 
by  the  fraud  of  one  or  the  partners,  ibid,  n. 

a  partner  guilty  of  fraud  in  a  contract  cannot,  when  singly 
suett  upon  it,  plead  the  nonjoinder  of  his  copartners  in 
abatement,  173,  181.  n. 

when  a  commission  of  bankruptcy  is  fraudulently  issued, 
with  the  view  of  dissolving  a  partnership,  it  will  be 
superseded,  250,  251. 

it  is  fraudulent  for  one  partner  to  allow  the  other  to  with- 
draw money  from  the  concern  at  the  time  it  is  insolvent, 
260- 

where  a  firm  obtain  separate  effects  from  one  partner  either 
by  actual  or  implied  fraud,  the  separate  creditors  of  that 
partner  are  entitled  to  prove  against  the  joint  estate,  318. 

the  assignees  on  behalf  of  the  joint  estate  may  prove  against 
the  separate  estate  where  the  debt  originated  in  fraud, 
346—349. 

a  trader,  labouring  under  a  mortal  disease,  cannot  quit  his 
trade  for  the  purpose  of  exonerating  his  real  estate  with* 
out  subjecting  himself  to  the  imputation  of  fraud,  S9S. 
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Gazette.    See  tit.  Notice. 

When  the  gazette  is  evidence  of  the  dissolution  of  a  part- 
nership, 272>  273. 

Giji. 

A  gift  to  two  out  of  three  partners,  in  compensation  of  a  loss 
sustained  by  tlie  firm,  does  not  make  the  subject  of  it 
joint  estate^  256. 

GootUwiiL 

Where  one  partner  purchases  of  the  other  the  good-will  of 
the  trade,  a  court  of  equity  will  restrain  the  latter  from 
carrying  on  the  same  trade  in  the  vicinity,  122« 

one  partner  is  not  allowed  to  secure  to  himself  the  good- 
will of  the  trade  by  renewing  the  lease  of  the  partner- 
ship premises  clandestinely,  255. 

it  is  doubtful  whether  the  good-will  of  a  commercial  part- 
nership survives,  377. 

aliter  as  to  the  good-will  of  a  partnership  between  profes- 
sional persons,  as  surgeons,  378. 

the  good-will  of  the  partnership  trade  passes  under  a  com- 
mission of  bankruptcy  and  may  be  sold,  377,  n. 

Guarantee. 

It  is  doubtful  whether  one  partner  can  guarantee  in  the 

name  of  the  firm  without  authoritv,  73,  74,  162. 
where  there  is  covin  the  firm  is  not  bound,  74. 
the  firm  will  be  bound  by  a  guarantee,  if  the  act  of  the  part- 
ner be  subsequently  recognized,  c^'^f. 

if  it  be  consistent  with 
a  previous  course 
of  dealine,  ibid. 
if  it  have  reference  to 
business  transacted 
by  them,  ibid, 
guarantee  to  a  partnership  for  the  fidelity  of  their  clerk  or 

servant,  how  construed,  134 — 137. 
a  guarantee  cannot  form  the  subject  of  a  mutual  credit, 
S60. 

Illegal  Contracts. 

Contribution  cannot  be  enforced  where  the  original  con- 
tract was  malum  in  se,  94. 

nor  where  the  claim  arose  out  of  a  prohibited  transactiooy 
ibid, 

a  security  for  repayment  of  half  the  money  paid  by  one 
partner  under  an  illegal  contract  has  been  held  valid,  95. 

but  that  decision  has  subsequently  been  denied,  96. 

Illegal  Partnerships,     See  tit.  Bank  of  England,  Bottomry,  CoaU 
merchantSy  Insurance,  and  Joint  Stock  Companies, 
A  bill  in  equity  for  an  account  will  not  He,  if  the  partner- 
ship is  illegal,  107. 
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Illegal  Partnershlpt  (continued). 

aUter  as  to  the  legal  trade,  if  partners  embark  in  two  trades, 
the  one  legal  and  the  other  illegal,  108. 

and,  afler  the  death  of  a  partner,  his  executor  cannot  re- 
fuse an  account  of  profits  made  in  an  illegal  partnership, 
as  against  creditors  and  legatees,  ibhd. 

Indemnity, 

Partners,  by  offering  to  indemnify  a  dissentient  member 
against  loss,  will  not  be  permitted  to  engage  the  firm  in 
adventures  not  originally  contemplated,  8. 

when  an  indemnity  is  given  by  the  remaining  to  the  retiring 
partner,  268,  269, 

when  tlie  law  will  raise  a  promise  to  indemnify  the  retiring 
partner,  269. 

a  partner,  retiring  under  a  covenant  of  indemnity,  may 
prove  outstanding  debts  paid  by  him  under  a  commission 
against  the  continuing  partner,  351. 

when  the  continuing  partner  will  be  discharged  fVom  such 
a  covenant  by  his  bankruptcy  and  certificate,  352. 

where  a  creditor  proves  under  a  commission  against  one 
partner,  and  afterwards  joins  him  in  an  action  against 
tlie  others,  an  indemnity  will  be  ordered,  356. 

where  a  partner,  who  has  covenanted  to  indemnify  his  co- 
partner against  the  joint  debts,  dies,  equity  will  apply 
nis  assets  in  discharge  of  those  debts,  384. 

Infant 

An  infant  may  be  a  partner^  2. 

but  he  will  not  be  liable  for  losses^  ibid, 

infant  partner  must  join  in  an  action  by  the -firm,  139* 

whether  he  must  be  joined  in  an  action  against  the  firm, 

quaere,  191. 
to  a  plea  in  abatement  for  his  nonjoinder,  the  plaintiff  may 

replv  his  infancy,  ibid. 
or,  without  such  a  replication,  may  show  that  he  has  avoided 

the  contract,  Md. 
what  is  the  consequence  of  the  plaintiff's  taking  issue  on 

the  plea  in  abatement,  where  he  cannot  show  an  avoid- 
ance of  the  contract,  1 92. 
a  party  fraudulently  obtaining  a  sale  of  goods  to  an  infant 

is  liable  either  as  principal  vendee  or  as  a  partner,  Und. 
an  infant  partner  is  responsible  if  he  do  not,  on  attaining 

full  age,  disaffirm  the  partnership,  2.  n.  192. 
period  within  which  an  infant  should  repudiate  it,  1 93. 
to  a  plea  of  infancy  the  plaintiff  may  reply  that  the  in&nt 

ratified  the  contract  after  he  was  of  age,  ibid. 
what  must  be  proved  in  support  of  such  a  replication,  ibid. 
where  one  defendant  pleads  mfancy,  the  plaintiff  must  com* 

mence  a  new  action  against  the  rest,  when,  ibid. 
infancy  need  not  be  pleaded  specially,  194. 
an  infant  partner  cannot  be  made  a  bankrupt,  283. 
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Infant  (continued), 

an  infant  who>  on  the  death  of  a  partner^  becomes  entitled 

to  his  share^  may,  if  it  be  continued  in  the  trade,  elect 

to  take  either  interest  or  the  profits  that  have  arisen  from 

it^381. 
where  the  heir  at  law  of  a  deceased  partner  is  an  infant, 

his  real  estates  cannot  be  sold  during  the  minority,  396. 

Infinity* 

When  a  partnership  is  dissolved  by  the  insanity  of  a  part- 
ner, 239,  24*3. 
a  lunatic  cannot  be  made  a  bankrupt,  284. 

Insurance. 

Marine  insurances  by  a  partnership  were  formerly  prohi- 
bited, but  the  prohibition  is  now  relaxed,  31. 

where  one  partner  effects  insurances  for  the  partnership, 
all  are  liaole  for  the  premiums,  69* 

alUer  where  the  insurances  are  effected  by  one  part-owner, 
ibid,  n. 

contribution  could  not  formerly  be  enforced  for  losses  upon 
marine  insurances  underwritten  by  a  partnership,  97. 

the  underwriter  could  not  set  up  a  secret  partnership  in 
avoidance  of  a  policy,  173. 

where  one  partner  insures  his  share  or  interest,  the  in- 
surance money  is  separate  property,  256,  328. 

Interest, 

A  joint  interest  is  necessary  to  constitute  a  partnership  as 

between  the  parties  themselves,  12. 
the  interest  of  partners  in  the  stock  in  trade,  46, 47. 

in  real  property,  48---51. 
payment  of  interest  by  a  firm  on  a  debt  originally  separate, 

when  it  will  make  it  joint,  310. 
when  creditors  are  entitled  to  interest  on  their  debts  in 

bankruptcy,  320,  321. 
a  person  who,  on  the  death  of  a  partner,  becomes  entitled 

to  his  share,  may,  if  it  be  continued  in  the  trade,  elect  to 

take  either  interest  or  the  profits  that  have  arisen  from 

it,  381. 

Joint  Commission.    See  tit.  Commission  of  Bankruptcy, 

Joint  Debts,    See  tit.  Debts, 

Joint  Estate,    See  tit  Property  and  Possession, 

Real  property  purchasea  with  the  partnership  funds,  though 
conveyed  to  one  partner,  forms  part  of  tne  joint  estate, 
49. 
altter  if  the  purchase  money  was  lent  to  that  partper,  ibid. 
what  is  considered  joint  estate  after  a  dissolution,  254^— 

257. 

in  bankruptcy,  291—306. 
when  the  joint  is  converted  into  separate  estate  by  assign- 
ment from  one  to  the  other  partner,  261, 2779  291—295. 
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Joint  Estate  (continued), 

a  dissolution  merely  does  not  convert  the  joint  estate  into 
the  separate  property  of  the  partner  continuing  the  pos- 
session,  292. 

in  what  cases  the  joint  may  be  converted  into  separate 
estate  by  the  acts  of  the  partners,  295. 

ships  registered  in  the  name  of  one,  but  in  the  ordering  of 
both  partners,  are  joint  property,  303. 

assignees  under  a  separate  commission  may  be  compelled 
to  administer  the  wnole  joint  estate  where  the  other  part- 
ner is  dead  or  abroad,  336,  337- 

when  the  separate  estate  is  entitled  to  be  reimbursed  out  of 
the  joint  estate  what  has  been  proved  against  it  by  the 
joint  creditors,  344. 

where  botli  joint  and  separate  estates  are  liable  for  a  debt, 
if  the  joint  estate  pay  more  than  its  proportion,  the  se- 
parate estate  must  contribute,  ibid. 

Joint  Stock  Companies. 

Companies  are  either  incorporated  or  unincorporated,  2. 

laws  relating  to  unincorporated  companies  the  same  as  in 
ordinary  partnerships,  ibid. 

each  member  is  liable  for  the  company's  debts,  8,  19. 

incorporated  companies  are  not  to  be  considered  ordinary 
partnerships,  3,  4. 

a  company  cannot  engage  in  adventures  not  originally  con- 
templated without  the  consent  of  all  the  members,  8. 

nor,  in  order  to  do  so,  compel  a  dissenting  member  to  re- 
ceive his  subscribed  capital  and  interest  and  withdraw,  i^W. 

each  member  is  liable  to  contribute  towards  what  the  ma- 
nager have  been  paid,  19,  91. 

companies  are  illegal,  if  they  act  as  bodies  corporate,  or 
have  transferable  stock,  or  if  their  undertakings  tend  to 
the  common  grievance,  32 — 4-5 .  But  see  the  Appendix, 
p.  401. 

nn  unincorporated  company,  acting,  or  assuming  to  act,  in 
a  corporate  character,  is  not  entitled  to  relief  in  equity, 
108. 

a  court  of  equity  will  not  interfere  with  voluntary  associa- 
tions, unless  it  is  under  an  obligation. to  act,  ibid. 

a  bill  for  an  account  will  lie  against  a  corporation  in  the 
nature  of  a  partnership,  ibid.  233. 

who  must  be  made  parties  to  a  bill  filed  by  some  against 
the  other  members  of  a  company^  109 — 113. 

a  court  of  equity  will  compel  the  managers  of  a  company 
to  appoint  meetings  of  the  proprietors,  when,  119. 

will  not  interfere  with  a  company  for  the 

purpose  of  manaj^ing  it,  1 25. 
will  restrain  the  members  of  a  company 
from  embarking  the  company  in  a  dif- 
ferent business,  126. 
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Joini  Stock  Companies  (continued J, 

in  actions  by  a  company  against  strangers,  who  must  be 
made  parties,  143---145. 

stipulation,  that  two  of  the  members  shall  carry  on  the 
trade  and  bring  actions,  cannot  be  afterwards  altered  so 
as  to  enable  one  only  to  sue  without  the  consent  of  all, 
144. 

legislatilre  sometimes  enables  a  company  to  sue  in  the  name 
of  their  secretary,  Md. 

but  this  does  not  enable  the  secretary  to  petition  for  a  com- 
mission of  bankruptcy,  145* 

the  company  may  in  such  a  case  file  a  bill  in  equity  in  his 
name,  157*  n. 

in  actions  against  a  company,  who  must  be  made  parties, 
195,  196. 

a  company  may  sometimes  be  sued  in  the  name  of  their  se- 
cretary, 106. 

where  enrolment  of  the  names  of  the  members  is  required, 
a  member  whose  name  is  not  enrolled  is  liable,  197- 

an  incorporated  company  cannot  set  off  a  debt  due  to  them 
individually  from  a  member,  against  a  debt  due  to  him 
from  them  in  their  corporate  character,  36l. 

unless  there  be  an  express  bye  law  enabling  them  to  do  so, 
ibid. 

King,    See  tit.  Cr&ton. 

Lands.    See  tit.  Real  Property. 

Leases* 

A  partner  taking  a  lease  of  the  partnership  premises  in  his 
own  name,  deemed  to  hold  them  for  himself. and  his  co- 
partners, 49. 

renewing  the  lease  clandestinely,  a  trustee  for 
the  partnership,  49,  255. 
where  partners  take  a  lease  for  a  terra,  they  are  not  con- 
sidered as  contracting  a  partnership  for  the  same  term, 
246,  247. 

Liability,     See  tit.  Agreement, 

A  person  may  contract  responsibility  as  a  partner  to  the 

world,  though  not  as  between  himself  and  the  firm,  1 2, 

13. 
a  participator  in  the  profits  is  liable  for.  losses,  notwitli- 

standingan  agreement  that  he  shall  not  sustain  them,  I7. 
each  partner  is  liable  for  the  whole  of  the  partnership 

debts,  18. 
a  retiring  partner  receiving  an  annuity  fairly  proportioned 

to  his  interest  absolved  from  continued  liability,  22. 
aliier  if  notice  of  his  retirement  be  not  given,  ibid, 
or  if  he  continue  to  participate  in  the  profits,  23. 
the  annuity  muA  also  be  certain  and  defined,  not  casual 

and  indefinite^  ibid. 
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LiahaHy  fcmUmmedJ. 

the  resenrstioD  bj  a  retiring  partner  of  a  contingent  interest 

will  continue  his  liabifitj>  24. 
and  he  will  be  liable,  if,  in  addition  to  an  annuity,  he  is  to 
have  a  percentage  on  sales  to  customars  by  him  recom- 
mended^ 25, 
the  liabilty  of  a  partner  may  be  contracted  without  beine  a 
pMwrr^ia  facUidl        '  ^ 

when  countervailed  by  notice,  28. 
of  the  liability  of  partners  for  the  acts  of  each  other,  when 
done  in  the  course  of  business,  52. 

on  simple  contracts,  53, 67, 160. 

for  an  act  or  assurance  out  of 

the  regular  course  of  business, 

54. 

on  bills  or  notes,  ibid.   See  tit. 

Bills  of  Ejechange, 
where  one  partner  acts  as  agent 

for  the  rest,  S6»  57. 
on  purchases,  69, 161. 

when  fraudulently 

made,  69* 
afiter  a   counter- 
mand of  autho- 
rity, Udd. 
for  premiums  of  insurance,  ibid. 
for  a  debt  fraudulently  con- 
tracted by  one  partner,  71, 
161. 
for  the  fraudulent  representa- 
tions of  a  co-partner,  72, 161. 
in  matters  unconnected  with 

the  partnership,  72,  162. 
where  the  party  dealing  with 
a  partner  knows   that   the 
benefit  is  intercepted  by  him, 

in  transactions  out  of  the  usual 
course  of  dealing,  but  con- 
ducted with  the  knowledge 
of  the  firm^  73. 
under  a  guarantee,  ibid.  See 
tit.  Guarantee* 

a    deed,    74.    See  tit. 
Deed. 
,  in  legal  proceedings,  79. 

to  third  persons,  159—231. 
partners  are  not  liable  where  the  party  dealing  with  one 
partner  is  aware  of  an  agreement  subjecting  him  to  in- 
dividual responsibility,  164. 
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Liability  (conimuedj. 

partners  in  a  coach  concern  having  separate  interests^ 
liable  separately  to  tradesmen^  when^  ibtd. 
liable  jointly  to  passengers^  ibid, 

to  render  a  person  Uable  as  a  partner  on  a  contract,  he 
must  haVe  had  a  joint  interest  in  it  at  the  time  it  was 
made,  165,  ]  66^2 10. 

no  subsequent  acknowledgment  will  render  him  liable^  165, 
210. 

person  permitted  to  share  in  goods  after  they  are  purchased 
is  not  liable  to  the  vendor,  16Q,  168. 

seats  if  a  joint  interest  attaches  the  instant  the  goods  are 
purchased^  167 . 

partners  are  not  jointly  responsible  for  the  capital  brought 
in  by  any  one  partner,  ibid. 

where  there  is  neither  communion  of  profit,  nor  a  joint  in- 
terest, there  is  no  liability  as  a  partner,  168. 

a  person  to  be  liable  as  a  partner  must  have  had  credit 
given  to  him  as  a  member  of  the  firm,  l6g. 

members  of  a  club,  to  what  extent  liable  for  goods  ordered 
by  one,  ibid^ 

how  the  liability  of  a  firm  is  extinguished,  170. 

by  actual  satisfaction,  ibid. 
byttaking  a  separate  securi^,  ibid.  ^66. 
by  a  detriment  sustained  by  the  firm 
through  the  means  of  the  creditor, 
ibid. 

assignment  of  partnership  efiects  to  one  partner,  who  un- 
dertakes to  pay  the  jomt  debts,  does  not  discharge  the 
other,  170. 

promise  by  a  creditor  to  exonerate  a  partner  is  no  discharge, 
171,  264. 

taking  separate  notes  of  one  partner  for  the  joint  debt  no 
discharge,  when,  ibid. 

a  statement  by  three  partners  to  a  fourth  that  a  bill  had 
been  paid,  on  the  faith  of  which  the  accounts  after  a  dis- 
solution were  settled,  when  no  discharge  of  the  fourth, 
171,  265. 

dealing  with  the  remaining  and  newly  admitted  partners 
after  the  retirement  of  some  of  the  old  partners,  is  no 
discharge  of  the  latter,  172,  265. 

of  the  liability  of  partners  in  actions  quasi  ex  eontractuy  l74. 

for  wrones,  174—176. 

a  party  fraudulently  obtaining  a  siue  of  goods  to  an  infant 
is  liable  either  as  principal  vendee  or  as  a  partner,  ]g2. 

an  infant  partner  who  does  not,  on  attaining  full  age,  dis- 
affirm tne  partnership  is  liable,  2  n.  193. 

of  the  liability  of  one  partner  in  equity  when  the  other  is 
out  of  the  kingdom,  232. 
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Liability  f  continued  J. 

of  the  liability  of  partners  engaging  in  smuggling  transac- 

tions^  234—236. 
a  retiring  partner  after  a  dissolution, 
263—275. 

when  discharged  bj  subse- 
quent dealbgs,  264^—268. 
of  a  continuing  partner  after  a  dissolu- 
tion, 275—279. 
'  of  a  surviving  partner,  384. 
of  the  executors  of  a  deceased  partner, 
385—394. 

not  liable  in  respect  of  claims  that 
were  not  consummate  at  the  time 
of  the  death  of  their  testator,  388. 
notice  of  the  death  of  a  partner  not 
necessary  to  protect  his  estate 
from  future  liability,  270,  n.  389. 
what  sort  of  dealing  with  the  sur- 
vivor operates  a  discharge  of  the 
executors  of  a  deceased  partner^ 

389. 
LideL 

In  the  publication  of  libels  by  booksellers,  one  partner  is 
answerable  for  the  acts  of  the  other,  175. 
Lien. 

On  a  dissolution  of  partnership,  if  one  partner  bonajid^ 
transfers  his  interest  to  the  other  who  becomes  a  bank- 
rupt, the  joint  creditors  have  no  lien,  261,  277, 291—295. 

where,  on  a  dissolution,  it  is  agreed,  that  certain  articles 
shall  belong  to  one  partner,  and  that  a  fund  shall  be  set 
apart  for  the  payment  of  debts,  the  other  partner  has  no 
lien  on  those  articles  if  the  fund  prove  deficient,  262. 

when,  under  a  commission  against  a  dormant  and  an  ostensi- 
ble partner,  the  joint  creditors  resort  to  the  separate  estate 
of  the  latter,  his  separate  creditors  have  a  lien  upon  zx\y 
surplus  of  the  joint  estate  to  the  extent  which  their  funds 
have  been  diminished,  319. 

joint  and  separate  creditors  have  respectively  a  lien  upon 
the  surplus  of  each  estate  in  bankruptcy,  321. 

the  lien  of  a  solvent  partner  upon  the  joint  estate  is.  not 
destroyed  by  the  bankruptcy  of  his  copartner,  333. 

where  stock  transferred  by  a  customer  to  a  banking  firm  as 
a  security  for  advances  has  been  sold,  and  part  of  it  is 
afterwards  repurchased,  the  customer  has,  on  the  bank- 
ruptcy of  the  firm,  a  specific  lien  on  that  part,  388. 
Limilalions,  Statute  of. 

An  acknowledgment  by  one  partner  of  a  debt  is  sufficient 
to  take  it  out  of  the  statute  against  the  others,  79,  212. 
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Limitations^  Statute  of  C  continued  J, 

when  the  statute  may  be  pleaded  in  equity  in  bar  of  the  re- 
lief, 116,  117. 
when  an  action  must  be  brought  to  avoid  a  plea  of  the. 

statute,  where  one  partner  resides  abroad  ana  the  others 

in  England^  156. 
in  a  joint  action  on  a  note,  an  acknowledgment  by  one 

maker  will  revive  the  debt  against  the  other,  212. 
so  an  acknowledgment  by.  one  will  have  the  same  effect  in 

a  separate  action  against  the  other,  ibid. 
when  Oie  payment  of  a  dividend  under  a  commission  against 

one  maker  will  deprive  the  other  of  the  benefit  of  the 

statute,  212,  213. 
payment  of  interest  on  a  note  by  one  maker  after  the  death 

of  the  other  will  not  take  the  case  out  of  the  statute  as 

against  the  executors  of  the  latter,  213. 
to  destroy  the  effect  of  a  plea  of  the  statute  by  one  who  is 

jointly  liable,  the  acknowledgment  by  the  other  must  be 

clear  and  explicit,  ibid. 

Limited  Partnerships. 

What  are  limited  partnerships,  6,  7. 

Loan. 

A  loan  by  the  outgoing  to  the  continuing  partner  at  legal 
interest,  in  addition  to  an  annuity,  does  not  continue  the 
partnership,  25. 

to  an  individual  partner  to  form  his  share  of  the 

capital,  does  not  create  a  joint  debt,  168. 
of  money«to  one  partner,  and  a  subsequent  loan  of   * 
it  by  him  to  the  firm,  does  not  create  a  debt  as 
between  the  original  lender  and  the  firm,  310. 
a  partner  lending  money  to  his  partnership,  or  a  minor  firm 
lending  to  the  aggregate  firm,  not  admitted  to  prove 
against  the  jomt  estate  in  competition  with  the  joint  cre- 
ditors, 319. 
a  firm  lending  money  to  an  individual  partner  will  not  be 
admitted  to  prove  against  his  separate  estate  in  competi- 
tion with  separate  creditors,  345. 

Lords'  Act. 

A  note  for  payment  of  the  weekly  allowance  under  the 
Lords'  act  may  be  signed  by  one  partner,  81. 

it  is  binding  though  signed  by  one  partner  after  a  dissolu- 
tion, Ufid. 

Lunacy.  See  tit.  Insanity* 
Manager. 

The  manager  of  a  partnership,  who  acts  as  one  of  the  part- 
ners, is  liable  to  the  world  in  that  character,  12,  26. 
but  he  is  not  liable  to  loss  as  between  himself  and  the  firm, 
12,  13. 
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Manager  (amtmued). 

a  manager  b  boC  laaUe  to  contribute  any  proportion  of  the 
\onen,  91»  92. 

The  marrw^  of  ^feme  sole  partner  is  a  dissolution  of  the 
partnership,  248. 

Mortgage^  See  tit.  Agreement. 

It  has  been  doubted  whether  a  mortgage  to  a  firm  is  avail- 
able to  a  new  partnership,  formed  by  the  addkioa  of 
another  member^  137. 

a  mortgage  by  one  partner  to  the  others  of  his  share  in  the 
joint  stock  is  not  available  in  bankruptcy,  unless  exclusive 
possession  be  given,  328. 

Mutual  Credit.  See  tit.  Sd-^. 

Nolle  Prosequi, 

When  one  partner  pleads  his  bankruptcy  and  certificate, 
the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and  pro- 
ceed against  the  rest,  190. 

aliier  where  one  pleads  infancy,  1 93. 

a  partner  who  pleads  his  bankruptcy  is  rendered  a  compe- 
tent witness  for  his  copartners,  if  the  plaintiff  enters  a 
nolle  prosequi,  2  \  6. 

where  a  joint  creditor  sues  a  bankrupt  partner  under  whose 
commission  he  has  proved,  a  court  of  law  will  not  order 
a  nolle  prosequi  to  be  entered,  356. 

Nominal  Partner. 

Who  is  a  nominal  partner,  14. 

a  person  becomes  so  by  lending  his  name,  25,  26. 

pnnciple  upon  which  a  nominal  partner  is  liable,  26. 

holding  himself  out  as  a  partner  is  sufficient,  ibid, 

or  allowing  his  name  to  be  used  on  bills  of  parcels,  27. 

advertising  a  dissolution,  muere  whether  sufficient,  ibid. 

consent  or  knowledge  of  the  use  of  his  name  must  be  shown, 

ibid. 
a  nominal  partner,  who  stipulates  that  he  shall  not  be  liable 

for  losses,  is  not  responsible  to  creditors  who  are  aware 

of  the  stipulation,  28,  173. 
a  nominal  partner  is  not  liable  to  contribute  any  proportion 

of  losses  inter  se,9\,  92. 
in  an  action  by  the  firm,  a  nominal  partner  should  be  Joined, 

138,  140. 
unless  it  be  shown  that  he  has  no  interest,  140,  141. 
a  debt  incurred  by  a  nominal  partner  may  be  set  against  a 

debt  due  to  the  firm,  151. 
when  a  nominal  partner  is  a  competent  witness  for  the  firm, 

155. 

Notice. 

Notice  of  the  retirement  of  a  partner  is  necessary  to  protect 
him  from  future  liability,  22. 
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notice  to  one  partner >  in  what  cases  considered  as  notice  to 
all,  81,  214. 

by  one  partner,  that  the  partnership  has  been  dis- 
solved, to  what  extent  evidence  against  him,  105. 
when  an  ejectment  will  lie  by  one  partner  against  another 

without  provine  a  notice  to  quit,  106. 
notice  of  the  dishonor  of  a  bill,  when  not  necessary  to  be 
given  to  a  firm,  2 1 4* 

that  the  firm  will  not  be  bound  by  the  act  of  a  single 
.  partner,  absolves  them,  66,  160^  215. 
a  partnership  for  an  indefinite  term  may  be  dissolved  by 

notice,  244 — 246. 
notice  of  the  death  of  a  partner  is  not  necessary  to  protect 
his  estate  from  future  liability,  270,  n.  589. 

of  the  dissolution  of  a  partnership,  how  to  be  given, 

270—273. 
of  a  dissolution  to  the  indorsee  of  a  bill,  not  effiectnal 
without  notice  to  the  payee,  272. 
payment  to  one  partner,  without  notice  that  he  has  no  au- 
thority to  receive,  good,  275. 
aliUfr  if  the  payer  have  notice  of  tlie  want  of  authority,  f^iflf. 
debts  due  to  a  partnership,  which  are  assigned  by  some  to 
the  other  partners,  remain  in  the  ordering  of  the  partner- 
ship until  notice  of  the  assignment  is  given  to  the  debtors, 
301. 

Outlafory, 

A  partner,  who  is  abroad,  and  does  not  appear  to  att  action 

against  the  firm,  mav  be  outlawed,  l7^. 
the  courts  will  assist  me  plaintiff  in  suc^  a  proceeding,  179. 
where  one  of  two  partners  is  outibwed,  the  other  may  be 

proceeded  against  alone,  188. 
how  to  declare  in  such  a  case,  188,  189. 
the  ontlawiy  of  one  partner  does  not  alter  the  nature  of  a 

loint  contract,  189. 
judgment  of  outlawry  against  two  of  three  debtors  does  not 

make  the  debt  separate,  190,  344. 
a  misnomer  of  the  outlaw  is  a  fatal  variance,  190. 
on  the  outlawry  of  one  partner,  all  the  partnership  effects 

are  vested  in  the  crown,  237. 

Owner.  See  tit.  Passesnan. 

The  ostensible  partner  is  reputed  owner  of  the  dormant 
partner's  share  in  the  joint  effects,  303 — 306,  328. 

Partictifars,  Bill  of. 

When  a  party  is  entitled  to  the  benefit  of  evidence  beyond 
the  contents  of  his  particular  delivered  under  a  judge's 
order,  101. 

Partners'  See  tit.  Agreement,  Liability. 
Who  may  be  partners,  2. 
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Partners  (continued). 

who  are  partners^  4. 

persons  who  trade  jointly^  ih'id. 
who  share  profits,  5. 
who  appear  ostensibly  as  joint  traders,  ibid, 

the  representatives  of  a  deceased  partner  arc  not  partners 
with  the  survivor,  ibid.  378. 

nor  a  person  introduced  by  one  partner  into  the  concern 
without  the  consent  of  the  other,  5. 

partners  cannot  engage  the  firm  in  adventures  not  originally 
contemplated  without  the  consent  of  all,  ?• 

although  they  offer  to  indemnify  a  dissenting  partner  against 
loss,  8. 

equity  will  restrain  partners  from  engaging  in  a  concern 
directly  adverse  to  their  undertaking,  9. 

a  person  may  be  a  partner  to  the  world,  though  not  a  part- 
ner inter  se,  11,  12,  13. 

distinction  between,  11,  12. 

who  is  an  ostensible  partner,  14. 

who  a  dormant  partner,,  ibid. 

who  a  nominal  partner,  ibid. 

a  participator  in  the  profits  is  chargeable  as  a  partner,  15, 

16,  ir- 
on what  principle,  15,  16. 

each  partner  is  liable  for  the  whole  of  the  partnership 
debts,  18. 

who  are  not  partners,  1 9. 

a  traveller,  clerk,  or  agent  paid  by  a  portion  of  the  sums 
received,  ibid* 

a  factor  receiving  a  percentage  on  the  amount  of  the  price 
of  goods  sold,  Ufidi 

a  person  receiving  an  agreed  sum  on  the  sale  of  goods  by 
his  recommendation^  ibid. 

distinction  between  an  interest  in  the  profits  and  tlie  pay- 
ment of  a  sum  proportioned  to  them,  as  to  constituting  a 
partner,  20. 

a  person  employed  to  sell  goods  upon  an  agreement  that 
ne  shall  have  all  he  can  procure  for  them  beyond  a  cer- 
tain sum,  is  not  a  partner,  ibid. 

a  person  working  a  lighter,  who  is  to  receive  one  half  her 
gross  earnings  for  his  lajbour,  not  a  partner,  21 . 

aliter  if  the  agreement  had  been  to  share  the  profits,  ibid. 

a  grazier  who,  for  depasturing  cattle,  is  to  receive  one  half 
of  the  produce  above  their  estimated  value,  not  a  part- 
ner, ibid, 

a  person  who,  on  effecting  policies  of  insurance  for  a  broker, 
is  entitled  to  half  the  brokerage,  not  a  partner,  ibid, 

an  agent  paid  by  a  proportion  of  the  profits  is  not  a  part- 
ner, ibtds 

a  man  may  become  a  nominal  partner  by  lending  his  name,  25. 
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principle  upon  which  a  nominal  partner  Is  liable,  26. 

holding  himself  out  as  a  partner  is  sufficient,  ibid, 

or  allowing  his  name  to  be  used  on  bills  of  parcclsi  27« 

advertising  a  dissolution  leaves  it  equivocal^  ibid, 

consent  or  knowledge  of  the  use  of  his  name  must  be  shown, 

ibid^ 
partners  are  joint  tenants  of  the  partnership  effects  without 

benefit  of  survivorship!  46. 
of  the  power  of  one  partner  to  bind  the  others,  52. 

by  what  is  done  in  the  coure  of  business,  53. 
by  simple  contracts^  b3,  67—73,  161. 
by  an  act  or  assurance  out  of  the  regular 

course  of  business,  54. 
by  a  bill  or  note,  55.  See  tit  BilU  oJEx^ 

change, 
as  agent,  57. 

subsequent  approbation  implies  pre- 
vious authority,  ibid, 
by  sales,  68. 
by  purchases,  69. 

when  fraudulently  made,  ibid. 
after  a  countermand  of  authority,  ibid. 
by  effecting  policies  of  insurance,  ibid. 
by  a  pledge  of  partnership  effects,  69 — 71. 

afler  partition,  70. 
by  a  debt  fraudulently  contracted,  7 1 ,  161 . 
by  fraudulent  representations,  7%  161. 
in  matters  unconnected  with  the  partner- 
ship, 72. 
where  the  party  knows  that  the  benefit  is 

intercepted  by  a  single  partner,  ibid. 
out  of  the  usual  course  of  dealing  where 
the  business  is  transacted  with  the  know- 
ledge of  the  firm,  73. 
by  a  guarantee,  ibid.  See  tit.  Guarantee, 
by  a  deed,  74-.  See  tit.  Deed, 
by  a  release,  77.  See  tit.  Release, 
in  legal  proceedings,  7Q. 
in  bankruptcy,  81.  See  tit.  Bankruptcy. 
legal  remedies  between  partners,  S2. 

by  action  of  account,  83. 

covenant,  64.  See  tit.  Covenant, 
assumpsit,  86.  See  tit.  Assump^ 

sit. 
trover,  103.  See  tit.  Trover. 
equitable  remedies  between  partners,  106.  See  tit.  Equity. 
legal  remedies  for  partners  against  strangers,  1 30 — 156. 
where  the  same  person  is  a  common  partner  in  two  con- 
cerns, no  legal  contract  can  arise  between  them,  lOl,  132. 

U  H 
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'  when  a  contract  between  such  parties  may  be  enforced  as 
an  equitable  agreement^  132. 

where  an  individual  is  a  common  member  of  two  concerns^ 
satisfaction  to  him  as  a  member  of  the  one  is  satisfaction 
to  the  other  concern,  133. 

where  one  partner  cannot  recover,  it  is  a  good  defence  to 
an  action  by  all>  IS^. 

no  action  can  be  maintained  by  partners,  where  one  of 
them  resides  and  trades  in  an  enemy's  country,  OAd, 

aliter  if  the  trade  be  licensed,  ibid. 

or  if  the  residence  of  the  partner  be  unconnected  with  an 
adherence  to  the  enemy,  ibid. 

equitable  remedies  for  partners  against  strangers,  ISG-^-I^S. 

legal  remedies  a^nst  partners,  159^-231. 

equitable  remedies  agamst  partners,  231 — 233. 

proceedings  against  partners  at  the  suit  of  the  crown,  234— 
238. 

the  consequences  of  a  dissolution  to  the  retiring  partner, 
259—275. 

to  the  remaining  part- 
ner, 275 — ^279. 

the  solvent  partner  will  in  some  cases  be  appointed  the 
receiver  or  the  joint  estate,  but  without  a  salary,  254, 
354. 

of  the  bankruptcy  of  the  partners,  279—376. 

the  separate  crecutors  of  one  partner  will  not  be  allowed  to 
prove  against  the  joint  estate  a  debt  due  from  the  part- 
nership to  that  partner,  317,  318. 

unless  the  separate  effects  creating  the  debt  were  obtained 
by  actual  or  implied  fraud,  318. 

•from  what  circumstances  fraud  will  be  inferred,  ibid, 

when  one  partner  may  sustain  a  commission  against  his  co- 
partner, 324,  325. 

the  bankruptcy  of  a  partner  determines  his  control  over 
the  joint  estate,  33 1. 

but  it  does  not  aifect  the  richt  of  the  solvent  partner  to 
dispose  of  the  joint  estate  for  past  purposes,  332,  333. 

in  what  cases  the  assignees,  in  respect  of  the  joint  estate, 
may  prove  against  the  separate  estate,  344-^49. 

not  in  cases  of  contract,  or  where  the  firm  was  privy  and 
assented  to  the  creation  of  the  debt,  344 — 346. 

oHter  where  the  funds  creating  the  debt  have  been  taken 
by  the  single  partner  with  the  fraudulent  intention  of 
augmenting  his  separate  estate,  346 — 349. 

what  is  a  fraudulent  taking  within  the  meaning  of  the  ex- 
ception, 347. 

in  wnat  case  one  partner,  a  creditor  of  the  partnership, 
may  claim  the  surplus  of  the  joint  estate,  and  prove 
against  the  separate  estate  for  any  deficiency,  349—351. 
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/^-    Partners  (continued J, 
^C'  a  partner  retiring  under  a  covenant  of  indemnity  m^y  prove 

^  >  ^  outstanding  debts  paid  by  him  under  a  commission  against 

'  I  the  continuing  partner^  35 1 . 

'  but  the  bankruptcy  and  certificate  of  the  continuing  part- 

ner will  discharge  him  from  such  a  covenant,  352. 
a  solvent  partner  may  prove  against  the  bankrupt  partner 
,  any  debt  due  to  him,  provided  he  pay  the  partnership 

debts,  or  indemnify  the  bankrupt's  estate  against  them, 
ibid, 
payments  by  a  solvent  partner,  afler  the  bankruptcy  of  his 
co-partner,  may  be  proved  under  a  separate  commission 
against  the  latter,  352^^354* 
partners  are  sureties  for  each  other  within  the  meaning 

of  Sir  Samuel  Romillys  act,  353. 
proof  by  a  joint  creditor  under  a  separate  commission  does 

not  discharge  the  solvent  partner,  354<. 
where  two  partners  have  stopped,-  and  one  is  a  bankrupt,  a 

debtor  cannot  refuse  to  pay  money  due  to  them,  369. 
of  the  death  of  partners,  376 — 400. 
the  liability  of  a  surviving  partner,  384. 

of  the  assets  of  a  deceased  partner,  385 — 3Q1>. 
not  liable  for  claims  which  were  not  consummate 

in  his  life-time,  388. 
what  sort  of  dealing  with  the  survivors  operates 

a  discharge,  389. 
of  real  estates  of  a  deceased  partner,  394—^ 
396. 
Partnership, 

Partnership  defined,  1 . 

public  or  private,  2. 
public  partnership,  what,  2— -4. 
private  partnership,  what,  and  how  formed,  4*. 
consent  necessary  to  the  formation  of  partnership,  Ibid, 
how  testified,  ibid. 
implied  as  operative  as  express,  ibid. 
written  articles  not  essential  to  constitute  a  partnership, 

ibid, 
a  joint  interest  not  alone  sufficient,  5. 
partnership  must  be  of  some  lawful  trade,  ibid, 

no  distinction  between  that  which  is  malum  in 

■  se  and  that  which  is  malum  prohibitum,  6. 
for  importing  prohibited  goods  invalid,  ibid* 
partnerships  are  not  confined  to  trades,  ibid, 

limited,  7. 
Partnership  cannot  be  extended  to  purposes  not  contem- 
plated without  the  consent  of  all  the  members,  7. 
an  offer  to  indemnify  a  dissenting  partner  will  not  enable 
the  others  to  extend  the  operations  of  the  partnership,  8. 
a  covenant  in  articles  of  partnership  that  none  of  the  part- 

II  H  2 
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ncrs  shall  engage  in  the  same  business  on  his  own  ac- 
count is  permitted^  ibid. 
partnership  as  between  the  parties,  9^  12. 

regulated  by  the  articles  where  they  exist,  9. 
by  the  implied  contract^  if  there  arc 
not  articles,  ibid, 
if  there  is  no  agreement  to  the  contrary,  tlie  loss  must  be 

equally  borne,  and  the  profits  equally  divided,  ibid. 
distinction  between  partnership  with  respect  to  the  world 

and  partnership  between  the  parties,  1 1,  12. 
wherever  a  partnership  as  to  third  persons  is  established,  it 

is  presumed  to  exist  between  the  parties,  1 4. 
partnership  as  between  the  parties  and  third  persons,  13|  1 4. 
a  partnersiiip  contract  tainted  by  usury  not  valid,  28. 
partnership  for  a  single  dealing,  when  terminated,  239- 

for  a  definite  term  dissolved  by  death,  239 — 
242. 

l)y  confirmed  in- 
sanity, 239, 243. 
by    bankruptcy, 
239,249—251. 
by    effluxion  of 
time,  239, 248. 
for  an  indefinite  term  dissolved  at  pleasure,  239, 

'244 — 247. 
dissolved  by  the  decree  of  a  court  of  equity 
upon  the  misconduct  of  partners,  340,  248. 
by  the  marriage  of  a  fetne  sole  part- 
ner, 248. 
by  an  execution,  251. 
by  an  award,  252. 
'the  existence  of  engagements  with  third  persons  is  no  ob- 
jection to  a  dissolution,  246. 
when  a  court  of  equity  will  interfere  where  the  dissolution 
of  a  partnership  is  opposed,  247. 

inhibit  the  dissolution  of  a  part- 
nership, ibid. 
the  consequences  of  the  dissolution  of  a  partnership^  252 — 

279. 
partnership  continues,  notwithstanding  a  dissolution,  until 

the  joint  affairs  are  arranged,  253. 
the  consequences  of  a  dissolution  to  the  retiring  partner, 
259—275. 

to  the  remaining  part- 
ner, 275— 279. 
notice  of  the  dissolution'  of  a  partnership,  how  to  be  given, 

270— 273. 
the  consequences  of  a  dissolution  by  bankruptcy,  279-— 
376. 
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where  a  premium,  payable  by  instalments^  i&  agreed  to  be 
paid  to  a  sole  trader  for  taking  two  persons  into  partner- 
ship with  him,  and  the  firm  becomes  bankrupt  before  all 
the  Instalments  are  due>  they  must  nevertheless  be  paid 
as  they  become  due,  unless  fraud  can  be  shown,  329. 

partnership  revives  afler  a  commission  of  bankruptcy 
against  partners  is  superseded,  376. 

the  consequences  of  ji  dissolution  by  death,  376 — 400. 

Payment,  * 

Where  an  individual  i«  a  common  member  of  twa  concerns, 
payment  to  him  as  a  member  of  the  one,  is  payment  to 
the  other  concern  in  respect  of  the  same  debt,  133. 

where  there  are  several  demands,  a  payment,  which  is  not 
at  the  time  appropriated  to  either  demand  by  the  debtor 
or  the  creditor,  will  be  applied  by  the  law  to  the  most 
burthensome,  or  if  they  are  equally  so,  to  the  oldest, 
267. 

payment  to  outgoing  partner,  ader  notice  of  dissolution, 
when  good,  275. 

when  payments  made  by  surviving  partners  will  be  applied 
m  discharge  of  a  debt  due  from  the  partnership  at  the 
time  of  the  death  of  a  partner,  391. 

Pleading.    See  tit.  Abatement  and  Action. 

In  an  action  by  a  surviving  partner  he  must  declare  as  sur- 
vivor, 142,  143. 
but  in  an  action  against  him  he  need  not  be  charged  as 

survivor,  187. 
it  is  no  variance  to  allege  that  a  bill  accepted  by  'four 

persons  was  accepted  by  three  only,  or  that  a  bill  drawn 

by  two  was  drawn  by  one,  1 83,  1 84. 
where  one  of  two  partners  is  outlawed,  how  to  declare 

against  the  other,  188 — 190. 
what  counts  may  be  joined  in  an  action  against  a  solvent 

partner  alone,  190. 
to  a  plea  of  infancy  the  plaintiff  may  reply  that  the  infant 

ratified  the  contract  after  he  was  of  age,  193. 
what  must  be  proved  in  -support  of  such  a  replication,  ibid. 
how  assignees  under  a  joint  commission  must  declare  for  a 

joint  debt,  371. 
how  for  a  separate  debt,  ibid. 
how  assignees  under  separate  commissions  must  declare  for 

a  joint  debt,  373. 

Pledge. 

Power  of  one  partner  to  bind  the  firm  by  a  pledge  of  the 
partnership  effects,  69 — 1 1 . 

Possession. 

Goods  left  in  the  possession  of  the  bankrupt  by  the  true 
owner  vest  in  the  assignees,  295,  296. 
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Possession  (continued), 

the  possession  must  continue  down  to  the  time  of  the  bank- 
ruptcy, 297- 
but  a  removal  made  in  contemplation  of  bankruptcy  is 

fraudulent,  ibid, 
the  goods  must  be  lefl  in  the  possession  of  the  bankrupt 

with  tlie  consent  of  the  true  owner,  ibid, 
in  cases  of  partnership  such  consent  will  be  inferred,  when, 

ibid, 
possession  by  one  partner  after  a  dissolution  not. of  itself 

sufficient  to  convert  the  joint  into  separate  estate,  298. 
unless  the  other  partners  are  guilty  of  iaches,  ibid, 
property  wrongfully  withheld  by  one  partner  from  the 

others  does  not  pass  to  his  assignees,  ibid. 
property  of  an  old  in  the  possession  of  a  new  firm,  when  it 

passes  to  the  assignees  of  the  latter,  ibid.  299. 
property  of  a  firm  selling  goods  in  the  names  of  two  of  the 

partners,  when  in  the  ordering  of  the  two,  299* 
possession  by  one  partner  of  property  under  a  conditional 

assignment  wiU  vest  it  in  his  assignees,  when,  ibid,  300. 
debts  due  to  a  partnership  are  within  the  statute,  300, 

SOi. 
and,  when  assigned  by  some  to  the  other  partners,  they 

remain  in  the  ordermg  of  the  firm  until  notice  of  the 

assignment  is  given  to  the  debtors,  301. 
property  in  the  possession  of  one  partner,  under  a  trust  to 

pay  the  joint  debts,  does  not  pass  to  his  assignees,  SO  J, 

302. 
a  ship  iix  the  possession  of  onci  who  is  not  the  registered 

owner,  is  within  the  statute,  302. 
so  are  ships  in  the  possession  of  two  partners,  but  which  are 

registered  in  the  name  of  one,  303. 
so  is  a  ship  registered  in  the  names  of  two  partners,  but  in 

the  possession  of  one,  ibid, 
the  share  of  a  dormant  partner  in  the  joint  stock  left  in  the 

possession  of  the  ostensible  partner  passes  to  the  assignees 

of  the  latter  on  his  bankruptcy,  303 — 306. 

Practice, 

In  what  manner  the  appearance  of  partners  to  an  action 
against  the  firm  is  to  be  enforced,  177 — 179. 

where  process  issues  against  four,  if  one  be  misnamed,  it 
may  be  altered  after  service  on  three  of  them,  220. 

irregularity  in  writ  how  waived,  ibid, 

after  a  plea  of  nonjoinder,  the  defendant  may  be  again  ar- 
rested, 221. 

irregularity  in  delivering  declaration,  what  is,  ibid, 

the  venue  will  not  be  changed  into  a  county  palatine  at  the 
instance  of  one  of  severaldefendants,  ibid, 

verdict  on  an  issue  on  a  plea  of  nonjoinder  not  sustainable, 
when,  ibid. 
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attoraey  not  culpable  for  not  filing  a  plea  of  nonjoinder^ 
when^  222. 

warrant  of  attorney  against  two,  judgment  cannot  be  en- 
tered up  after  the  death  of  one,  ibia. 

aliter  where  it  is  to  two,  ibid. 

Prfifit  and  Losi. 

Persons  who  share  in  profit  and  loss  are  partners  inter  ee 

and  to  the  world,  1,  9»  11,  12. 
persons  who  participate  in  profits  are  partners  to  the  world, 

though  not  ifOer  ecy  5>  15 — 17. 
distinction  between  an  interest  in  profits  and  a  payment 

proportioned  to  a  given  quantwn  tnereof,  1 9— -22: 
equity  on  decreeing  the  specific  performance  of  an  agree- 
ment for  a  partnership  will  not  direct  an  account  ot  pre- 
vious profits,  124. 
of  profits  where  the  trade  is  continued  to  be  carried  on  with 
partnership  effects  afler  a  dissolution,  278. 

where  the  trade  is  carried  on  by  the  solvent  part- 
ner afler  the  bankruptcy  of  his  co-p^tner,  3S0. 

by    the     surviving 
partner  after  the 
death  of  his  co- 
partner,'380.-  *  * 
a  person  who,  on  the  death  of  a  partner,  oecomes  entitled 
to  his  share,  may,  if  it  be  continued  in  the  trade,  elect  to 
take  either  interest  or  the  profits  that  have  arisen  from  it, 
.     381. 

Promise. 

When  a  promise  by  one  partner  to  pay  to  the  assignee  of  a 
creditor  a  debt  owing  by  the  iirm  to  that  creditor,  is 
binding  on  the  firm)  80,  214.  , 

where  one  partner  pays  the  whole  of  a  joint  debt  under  an 
illegal  contract,  the  law  will  not  raise  a  promise  by  his 
co-partners  to  contribute  their  proportions,  96. 

promise  to  three  partners  to  pay  for  goods  to  be  furnished 
to  a  third  person,  does  not  extend  to  goods  furnished  by 
two  of  them  after  one  had  withdrawn  from  the  partner- 
ship, 135. 

promise  by  creditor  to  exonerate  a  partner,  no  discharge, 
171,264. 

in  what  cases  the  law  will  imply  a  promise  to  indemnify  a 
retiring  partner,  269. 

Promis9ory  Notes*    See  tiu  BMs  of  Exchange* 

Proof  of  Debts.    See  tit.  Creditors  and  Debts. 

Separate  creditors  may  prove  their  debts  under  a  joint  com- 
mission for  the  purpose  of  assenting  to  or  dissenting 
from  the  certificate,  but  they  cannot  vote  in  thb  choice 
of  assignees,  306 
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a  bill  purchased  of  partners,  who  are  members  of  a  larger 

firm,  cannot  be  proved  against  their  estate,  when,  317. 
separate  creditors  of  one  partner  will  not  be  allowed  to 

prove  against  the  joint  estate  a  debt  due  from  the  part- 
.  nership  to  that  partner,  317,  318. 
unless  the  separate  effects,  creating  the  debt,  were  obtained 

by  actual  or  in]|>lied  fraud,  318. 
from  what  circumstances  fraud  will  be  inferred,  ibid. 
several  partners  having  distinct  firms  dealing  together  as 

distinct  persons  in  the  articles  of  distinct  trades,  may 

prove  as  creditors,  3 1 9. 
joint  creditors  may  prove  their  debts  under'  a  commission 

against  one  or  more  partners  of  a  firm  for  the  purpose  of 

voting  for  assignees^  or  of  assenting  to  or  dissenting  from 

the  certificate,  337,  338. 
but  not  for  the  purpose  of  receiving  a  dividend  from  the 

separate  estates,  34'3.  ^ 

of  proof  by  a  firm  against  the  estate  of  an  individual  part- 
ner, 344—349. 

by  the  solvent  partner  against  the  estate  of  the 
bankrupt  partner,  SS^- 

Propertu- 

rartners  may  possess  personal  or  real  property,  46,  48. 
interest  of  partners  in  personal  property,  46—48. 

in  real  property,  48 — 5!» 
a  partnership  cannot  acquire  property  in  goods  obtained 

by  the  fraud  of  one  of  the  partners,  161.  n. 
in  what  manner  joint  property  may  be  effectually  trans- 
ferred by  dne  partner  to  another  after  a  dissolution,  261, 
277,291—295. 

Purchase, 

Power  of  one  partner  to  bind  the  firm  by  the  purchase  of 
goods,  69,  161. 

althouch  fraudulently 

made,  69. 
after  a  countermand 
of  authority,  ibid* 
one  partner  falsely  representing  that  he  has  made  purchases 
for  a  third  person,  the  other  partner  is  bound  by  the  re- 
presentation, when,  161. 

Real  Property* 

At  law  partners  are  joint  tenants  of  real  property,  48. 
in  equity  they  are  tenants  in  common,  ibid. 
real  property  considered  as  partnership  stock,  ibid,  255. 
although  conveyed  to  one  partner,  if  it  were  purchased 

with  the  joint  capital,  49,  235. 
semble  that  real  property  held  by  partners  is,  on  the  death 

of  one,  distributable  like  personal,  50,  51. 
where  real  estates  of  one  partner  arc  sold  in  his  life-time 
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'Real  Property  (continued), 

to  pay  partnership  debts  and  there  is  a  surplus^  his  heir 

at  law  afler  his  death  has  no  claim  to  it,  382. 
aUter  as  to  a  surplus  arising  from  estates  sold  after  the 

death  of  the  partner,  ihid, 
real  estates  of  a  deceased  partner  liable  to  the  partnership 

debts,  394. 
but  the  trade  must  continue  until  the  time  of  his  death, 

395. 
a  trader,  labouring  under  a  mortal  disease,  cannot  quit  his 

trade  for  the  purpose  of  exonerating  his  real  estate, 

without  subjecting  himself  to  the  imputation  of  fraud, 

ibid. 
where  the  heir  at  law  of  the  deceased  partner  is  an  infant, 

his  real  estates  cannot  be  sold  during  his  minority,  396. 

Receipt.. 

A  receipt  given  by  one  partner  for  a  joint  debt,  upon  set- 
ting against  it  a  private  debt  due  from  himself,  is  bind- 
ing, 59.  0. 
receipt  given  by  one  partner  for  a  debt  after  a  dissolution, 
when  void,  275. 

after  a  counter- 
mand  of  agency 
when  valid,  ibid. 

Hecetver* 

A  receiver  will  be  appointed  of  the  effects  of  a  subsisting 
partnership  in  a  case  of  the  grossest  abuse,  128. 

where  there  is  a  covenant  to  refer  disputes,  and  it  has  not 
been  acted  upon,  a  receiver  will  not  be  appointed,  ibid. 

aliter  if  one  partner  be  excluded  from  the  partnership, 
ibid. 

principle  upon  which  the  court  of  Chancery  appoints  a 
receiver,  129. 

will  always  pause  before  it  appoints  one,  ibid. 

in  what  cases  a  receiver  of  a  mine  or  colliery  will  be  ap- 
pointed, ibid. 

when  a  receiver  will  be  appointed  after  a  dissolution,  254. 

not  on  the  ground  merely  of  a  previous  dissolution,  unless 
a  fraudulent  breach  of  contract  or  duty  be  shown,  ibid. 

on  the  bankruptcy  of  one  partner,  the  solvent  partner  some- 
times appointed  receiver,  but  without  a  salary,  ibid.  354. 

on  the  death  of  one  partner,  a  receiver  will  not  generally 
be  appointed  if  there  be  a  surviving  partner,  382. 

unless  tne  survivor  be  guilty  of  mismanagement  and  im- 
proper conduct,  ibid, 

where  all  the  partners  are  dead,  a  receiver  will  be  appointed, 
383. 

Register, 

The  registry  acts  relate  to  transfers  made  by  the  act  of  the 
party  only,  and  not  to  transfers  by  operation  of  law,  as 
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Register  (cmtxnuedj. 

from  tbe  coQunifieionf^rs  to  the  assignees  of  a  bankrupt^ 

302. 
Tbe  registry,  of  a  ship  is  npt  conclusive  evid^ce  of  the 

property,  303. 
a  snip  registered  in  the  name  of  Bo  but  of  which  A.  has 

the  order  and  disposition,  passes  to  A/s  assignees,  on 

his  bankrupty,  ibid, 
so  a  ship  registered  in  the  name  of  one  partner,  but  in  the 

ordering  of  both,  passes  to  the  assignees  of  both,  ibid. 
so  a  ship  registered  in  the  names  of  two  partners,  but  in  the 

ordering  of  OAe^  parses  to  his  assignees,  ibid, 
the  registry  acts  do  not  prevent  its  being  shown  in  what 

proportions  registered  parl-owners  are  entitled,  ibid. 

Release.    See  tit.  Covenant, 

A  release  by  one  partner  of  a  partnership  debt  binds  the 

firm,  77.    '  . 

unless  there  be  gross  collusion  with  the  debtor,  78. 
the  effect  of  a  release  depends  on  the  r^ght  in  which  it  is 

given,  Ubid, 
a  release  by  a  joint  obligee  entitled  only  (o  a  n^oiety  does 

not  bind  the  other,  79. 
a  release  to  one  partner  enures  to  the  benefit  of  all,  202. 
whether  the  release  be  by  deed  or  by  operation  of  law, 

ibid. 
a  release  to  one  of  two  joint  receivers  is  a  release  of  both, 
'    203. 

so  to  one  of  two  joint  trespassers,  ^id, 
rule  the  same  in  equity,  204. 

where  the  releatse  is  special,  how  it  is  construed,  ibid. 
a  release  executed  by  partners,  when  evidence  of  partner- 
ship, 209. 
•  where  a  person  is  shown  to  be  a  partner  with  the  defendant, 

a  release  will  not  render  him  a  competent  witness,  217. 
release  by  a  solvent  partner,  afler  the  bankruptcy  of  his 

co-partner,  when  void,  370. 

Remedies. 

Legal  remedies  between  partners,  82— ^106. 

equitable  remedies  between  partners,  106 — 129. 

legal  remedies  for  partnen  against  strangers,  130—156. 

equiti^le  remedies  for  partners  against  strangers,  156 — 158. 

legal  remedies  against  partners,  159 — 23J. 

equitable  remedies  against  partners,  231 — ^233. 

proceedings  against  partners  at  the  suit  of  the  crown,  234 

—238. 
equitable  remedies  against  the  assets  of  a  deceased  partner, 

385—394. 


Sale. 


Power  of  one  partner  to  bind  the  firm  by  a  sale  of  partner- 
ship effects;  68. 
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Sale  fcmtinmedj. 

his  authority  to  do  so  is  implied  from  the  nature  of  busi- 
ness, ibid. 
a  sale  to  one  partner  of  goods  used  in  the  partnership  is  a 

sale  to  the  partnership,  69. 
whether  a  sale  of  the  whole  joint  property  by  one  tenant 

in  common  is  a  ponversion,  gucBre,  105. 
sale  of  the  whole  of  a  ship  by  one  part-owner  is  not  a  con- 
version, ibid,  n, 
on  a  dissolution  either  partner  may  insist  on  a  sale  of  the 

partnership  effects*  257* 
a  court  of  equity  wiU  direct  a  sale  by  interlocutory  order 

on  motion,  when,  258. 
where  sales  have  taken  place  under  a  separate  commission, 

it  is  a  reason  why  it  should  npt  be  superseded  to  make 

way  for  a  joint  commission,  268. 
power  of  one  partner  to  dispose  of  tlie  partnership  effects 

after  the  bankruptcy  of  his  co-partner,  SS2^— S34>. 
on  the  application  of  the  solvent  partner,  the  assignees 

under  a  separate  commission  will  be  restrained  from 

selling  the  joint  prmerty,  SS6. 
but  the  assignees  unaer  a  joint  commission  will  not  be 

restrained  from  so  doing  on  the  application  of  the  joint 

creditors,  ibid,  it. 

Separate  Commission.    See  tit.  Commission  of  Bankruptcy. 
Separate  Debts.    See  tit.  Debts, 

Separate  Estate. 

Real  estates  purchased  by  a  partner  with  money  lent  to 
him  by  the  firm,  are  bis  separate  property,  A9» 

where  one  partner  insures  his  interest  in  the  joint  property, 
the  money  recovered  on  the  policy  forms  part  of  his 
separate  estate,  256,  328. 

a  gift  to  two  of  three  partners  in  compensation  of  a  loss 
sustained  by  the  finn^  is  the  separate  property  of  the 
two,  256. 

when  the  joint  is  converted  into  separate  estate  by  assign- 
ment from  one  to  the  other  partner,  261,  277,  291 — 295. 

a  dissolution  merely  does  not  convert  the  joint  estate  into 
the  separate  property  of  the  partner  continuing  in  pos- 
session, 292. 

in  what  cases  the  joint  may  be  converted  into  sq^arate 
estate  by  the  acts  of  the  partners,  295. 

ships  registered  in  the  names  of  two,  but  in  the  ordering 
of  one  partner,  are  his  separate  property,  303. 

what  passes  as  separate  estate  by  the  assignment  under  a 
separate  commission,  326 — 331* 

separate  estate  entitled  to  be  re-Imbursed  expenses  incurred 
in  recovering  joint  property,  337. 

joint  creditors  are  not  entitled  to  a  dividend  out  of  the 
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Separate  Edate  (eonHnued). 

separate  estates  until  the  separate  creditors  are  satisfied, 
339—344. 

separate  estate,  when  entitled  to  be  reimbursed  out  of  joint 
estate  what  has  been  proved  against  it  by  the  joint  cre- 
ditors, 344. 

where  both  joint  and  separate  estates  are  liable  for  a  debt, 
if  the  joint  estate  pay  more  than  its  proportion,  the  sepa- 
rate estate  must  contribute,  ibid, 

joint  creditors  are  in  equity  only  entitled  to  the  surplus  of 
the  separate  estate  of  a  deceased  partner  after  paying 
separate  creditors,  386. 

Servant.    See  tit.  Manager, 

Setoff  and  Mutual  Credit. 

In  what  cases  a  set-off  is  allowed  in  actions  by  partners 

against  third  persons,  150 — 152. 
the  debts  must  be  mutual  and  due  in  the  same  right,  150. 
a  separate  debt  cannot  be  set  against  a  joint  demand  unless 

by  agreement,  ibid. 
advances  made  by  bankers  upon  a  bond  given  by  their 
customer  to  one  in  trust  for  the  rest  may  be  set  off,  151. 
a  debt  contracted  by  one  partner  in  the  name  of  the  firm 

may  be  set  against  a  debt  due  to  the  firm,  ibid, 
a  joint  debt  contracted  by  a  nominal  partner  may  be  set 
.      against  a  debt  due  to  a  firm,  ibid. 
if  a  trade  be  conducted  by  one  partner  a  separate  debt  due 
from  him  may,  it  has  been  said,  be  set  against  a  debt 
due  to  the  firm,  ibid,  sed  quare. 
where  money  is  paid  by  one  partner  after  an  act  of  bank- 
' upt^,  the  defendant,  in  an  action  to  recover  it,  cannot 
set  off  a  debt  due  to  him  from  the  firm,  1 52. 
of  set-off  in  actions  by  surviving  partners,  Und. 

of  costs  or,  debt  and  costs  in  one  action  against 

those  in  another,  152,  153. 
in  actions  against  partners,  206. 

against  surviving  partners,  207. 
under  partnership  bankruptcies,  358. 
mutual  credit,  what  is,  360—862. 

what  is  not,  360,  361. 

when  it  must  be  given  to  admit  of  being  set 
off,  362. 
m  an  action  by  a  solvent  partner  ^nd  the  assignees  of  two 
bankrupt  partners  for  money  due  to  the  firm,  the  de- 
fendant cannot  set  off  a  debt  due  from  the  firm,  363. 
of  set-off  in  equity,  ibid. 
difference  between  it  and  set-off  at  law,  ibid. 
in  what  cases  allowed,  364. 
in  case  of  fraud,  ibid. 

generally  the  rule  of  law,  that  a  joint  cannot  be  set  against 
a  separate  debt,  prevails  in  equity,  365—368. 
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Set-off  and  Mutual  Credit  (continued). 

a  separate  debt  due  to  a  principal  allowed  to  be  set  against 

a  joint  debt  due  from  the  principal  and  a  surety,  368. 
where  there  is  a  clear  series  of  transactions  to  justify  it,  a 

joint  may  be  set  against  a  separate  debt,  f6uf. 

Ship.  See  tit  Register. 

The  owners  of  a  ship  are  not  joint-tenants,  but  tenants  in 

common,  47*  n. 
the  sale  of  the  whole  of  a  ship  by  one  part-owner  is  not 
equivalent^to  destruction,  so  that  the  co-tenant  may  main- 
tain trover,  105.  n. 
the  admission  of  one  part-owner  of  a  ship  is  not  binding  on 
the  others,  211.  n. 

Slander, 

Partners  may  maintain  a  joint  action  for  slander  averring 

special  damage  in  the  partnership  trade,  13K 
and,  as  it  seems,  without  a  statement  of  such  damage, 

ibid. 

Smuggling. 

Contribution  cannot  be  enforced  where  the  claim  arises  out 
of  a  smuggling  transaction,  94. 

partners  cannot  maintain  an  action  for  the  price  of  smug- 
gled goods,  although  sold  by  one  partner  only,  131. 

partners  engaged  in  smuggling  are  jointly  and  separately 
liable  for  the  penalties,  17^. 

where  one  partner  engages  in  smuggling  transactions,  with 
the  privity  of  the  others,  they  are  jointly  and  severally 
liable  for  the  penalties,  234,  235. 

aliter  if  he  so  engage  without  their  privity,  235. 

of  the  liability  oi  partners  to  penalties  where  a  division  of 
the  smuggled  goods  is  made,  ibid. 

where  a  division  is 
'  not  made,  236. 

Stock. 

Bond  for  securing  money  paid  for  stock-jobbing  differences 

held  good,  95.  Sed  quaere. 
money  lent  to  settle  stock-jobbing  differences  cannot  be 
recovered  back,  97. 

Surety. 

Partners  are  sureties  for  each  other  within  the  meaning  of 
the  49  Geo.  3.  c.  121.  s.  8,  S53. 

^ur]^ui. 

A  partner  is  only  entitled  to  his  share  of  the  surplus  after 

payment  of  the  partnership  debts,  258,  259. 
under  a  commission  of  bankruptcy  against  partners,  neither 
the  joint  creditors  shall  come  upon  the  separate  estate, 
nor  the  separate  upon  the  joint,  but  only  upon  the  sur- 
plus of  each  that  shall  remain  after  each  has  satisfied  its 
own  creditors  respectively,  308. 


478  Index. 

Surplui  (continued J, 

if  there  is  a  surplus  of  the  estate  rejected  by  a  joint  and 

separate  creditor,  he  is  entitled  to  his  proportion  of  it, 

313. 
but  whatever  ncimbei:  of  securities  he  may  have  taken,  he 

can  only  share  in  it  pari  passu  with  the  other  creditors, 

316. 
whef  e»  under  a  commission  against  a  dormant  and  an  osten- 
'  Bible  partner  the  joint  creditors  resort  to  the  separate 

estate  of  the  latter,  his  separate  creditors  have  a  Hen 

upon  any  surplus  of  the  joint  estate  to  the  extent  which 

their  funds  have  been  diminished,  319. 
when  interest  is  payable  on  debts  in  case  of  a  surplus,  320y 

321. 
where  a  man  is  a  partner  in  several  firms,  how  the  surplus 

of  his  separate  estate  is  applied,  32] . 
where  distinct  accounts  have  been  ordered  to  be  kept  under 

a  separate  commission,  the  representative  of  the  solvent 

partner  may,  by  petition,  apply  for  an  account  of  the 

surplus  notwithstanding  it  has  been  paid  over  to  the 

banurupt,  338. 
when  a  partner,  a  creditor  of  the  partnership,  is  entitled  to 

the  surplus  of  the  joint  estate  in  preference  to  the  sepa- 
rate creditors,  349 — 351. 
where  real  estates  of  one  partner  are  sold  in  his  lifetime  to 

pay  partnership  debts,  and  there  is  a  surplus,  his  heir  at 

law  afler  his  death  has  no  claim  to  it,  382. 
aliter  as  to  a  surplus  arising  from  estates  sold  after  the 

death  of  the  partner,  Ibid. 
joint  creditors  are  in  equity  only  entitled  to  the  surplus  of 

the  separate  estate  of  a  deceased  partner  after  paying 

separate  creditors,  386. 

Surviving  Partner. 

The  surviving  partner  of  one  firm  may  sue  the  surviving 
partner  of  another  firm  in  respect  of  transactions  which 
nave  taken  place  since  the  decease  of  a  common  partner, 
133. 
of  actions  by  surviving  partners  against  strangers,  142, 143, 
384. 

who  must  join,  1 42. 
how  they  must  declare,  1 43. 
of  set*ofFin  an  action  by  a  surviving  partner,  152. 
of  actions  against  surviving  partners,  187,  188,  385. 

who  must  be  joined,  187. 
how  to  declare  against  them,  ibid. 
of  set-ofFin  an  action  against  a  surviving  partner,  207. 
of  the  accounts  between  a  surviving  and  the  executors  of  a 

deceased  partner,  379,  380. 
a  surviving  partner  will  not  be  allowed  a  compensation  for 
his  trouble  in  carrying  on  the  business,  380. 
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Surviving  Partner  (continved). 

when  he  will  be  allowed  a  moiety  of  expenses  incurred^  381 . 
of  the  liability  of  a  surviving  partner,  365. 

Survivorship, 

There  is  no  right  of  survivorship  amongst  partners^  46^  376. 

nor  amongst  joint  legatees,  who  continue. to  trade  with  the 
property  bequeathed,  47- 

semble  that  the  right  of  survivorship  does  not  exist  !d9  to  real 
property  among  p&rtners^  50^  51. 

choses  in  action  survive  at  law,  142^  377. 

it  is  doubtful  whether  the  good-will  of  a  commercial  part- 
nership survives,  377* 

aliter  of  a  partnership  between  professional  persond^  as  sur- 
geons, ioid. 

Tenants  in  Common. 

Partners  are  tenants  in  common  in  equity  of  real  estate,  48. 
trover  will  not  lie  by  one  tenant  in  common  against 

another  for  partnership  effects  wrongfully  taken  away, 

103,  104. 
but  if  one  tenant  4n  common  destroy  the  thing  in  common, 

trover  will  He,  104. 
whetlier  a  sale  of  the  whole  by  one  tenant  in  common  is  a 

conversion,  qucere,  105. 
the  assignees  or  a  bankrupt  partner  are  tenants  in  common 

with  the  solvent  partner,  325. 
the  representatives  of  a  deceased  partner  are  tenants  in 

common  with  the  survivor,  377. 

Tender. 

To  a  plea  of  tender  by  partners,  the  plaintiff  may  reply  a 
subsequent  demand  and  refusal,  and  the  replication  will 
*    be  supported  by  evidence  of  a  refusal  by  one  partner,  206. 
a  tender  to  one  partner  is  a  good  tender  to  all,  ibid,  n. 

Toru  See  tit.  Wrongs. 

Trade. 

A  partner  not  actins  or  interfering  in  the  trade  is  not  liable 
to  the  penalties  of  the  statute  of  apprenticeship,  172. 

Treason. 

The  attainder  of  one  partner  for  treason  vests  all  the  part- 
nership effects  in  the  crown,  237. 

Trover. 

Doubted  whether  an  action  of  trover  can  be  maintained  by 
one  partner  against  another,  103. 

Trover  will  not  lie  by  one  tenant  in  common  against  an- 
other for  partnership  effects  wrongfully  taken  away,  103, 
104. 

nor  for  goods  delivered  by  one  partner  to  a  person,  who 
afterwards  becomes  his  executor,  after  an  act  of  bank- 
ruptcy committed  by  the  other,  104,  374. 
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Trover  (conimued). 

nor  for  goods  delivered  to  a  creditor  of  the  partnership 

under  the  same  circumstances,  104,  332,  374'. 
but  if  one  tenant  in  common  destroy  the  thing  in  common, 

trover  will  lie^  104. 
whether  a  sale  of  the  whole  by  one  tenant  in  common  is  a 

conversion^  queer e,  105. 
the  sale  of  the  whole  of  a  ship  by  one  part-owner  is  not 

equivalent  to  a  destruction^  so  that  the  co-tenant  may 

maintain  trover^  ibid.  n. 
when  one  of  two  assignees  sues  in  trover^  the  non-joinder 

of  the  other  must  be  pleaded  in  abatement,  149. 
when  partners  are  liable  in  an  action  of  trover,  175. 
when  the  solvent  partner  may  maintain  trover  against  the 

sheriff  for  seizing  and  selhng  the  joint  effects  under  a 

writ  of  execution  against  the  other,  231. 
trover  may  be  maintamed  against  a  creditor  of  the  firm  for 

goods  delivered  by  a  partner  who  had  committed  an  act 

of  bankruptcy,  33 1 . 

Trustee. 

Where  one  partner,  who  is  an  executor  or  trustee,  with  the 
privity  of  his  co-partners,  applies  trust-money  to  the  uses 
of  the  partnership,  the  firm  is  liable  for  it,  170,  312. 

and  the  amount  may  be  proved  as  a  debt  against  the  joint 
estate  in  bankruptcy,  311. 

or  against  the  separate  estate  of  the  trustee,  312. 

but  the  firm  are  not  responsible  if  the  money  be  brought 
into  the  trade  without  their  knowledge  that  it  was  trust- 
money,  ibid. 

Usury,  .  ^ 

A  partnership  contract  tainted  by  usury  is  invalid,  28. 
an  advance  for  the  purchase  of  goods,  on  condition  that 

the  lender  shall  have  half  the  profits  on  a  resale,  when 

usurious,  ibid,  *  ' 

bond  to  secure  money  lent  with  interest  at  five  per  cent., 

and  a  portion  of  the  profits  of  a  business  carried  on  by 
•    the  borrower,  is  usurious,  ibid, 
where  a  bond  fide  partnership  is  entered  into,  an  advance  of 

money  on  any  terms  is  not  a  loan,  and  therefore  is  not 

usurious,  29. 
so  a  loan  at  more  tlian  five  per  cent,  is  not  usurious,  if  the 

lender  agree  to  share  in  the  losses  of  the  business  in 

which  the  money  is  embarked,  ibid. 
where  one  of  two  partners  commits  usury,  the  other  is  not 

liable  to  the  penalties,  176. 

fflmess. 

When  a  nominal  partner  is  a  competent  witness  to  prove  a 

joint  contract,  155. 
a  dormant  partner,  not  a  party  to  the  contract,  may  prove 

it,  ibid. 
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Witness  (continued), 

a  party  who  has  purchased  aa  interest  in  the  contract  is 
competent,  ibid.  • 

in  an  action  hy  one  partner  for  a  debt^  the  other  may  prove 
payment  to  him  of  it^  ibid. 

a  partner^  though  a  plaintiff  in  the  suit^  may  be  admitted  a 
witness  with  the  consent  of  the  defendant,  156. 

a  party  to  the  record  is  not  a  witness  for  himself  or  a  joint 
suitor,  216. 

diter  if  he  is  a  party  in  a  corporate  capacity  only,  ibid, 

9i  partner,  who  pleads  his  bankruptcy,  is  rendered  compe- 
tent if  the  plaintiff  eqters  a  nolle  prosequi,  ibid, 

bat  not  if  issue  be  taken  on  the  plea,  ibid. 

and  in  such  a  case  he  is  not,  on  proof  of  hi^  certificate^ 
entitled  to  a  verdict  during  the  progress  of  the  cause^ 
ibid. 

a  partner  who  has  suffered  judgment  by  default  is  not  a 
witness  for  his  co-defendant,  tbid. 

nor  for  the  plaintiff,  21 7. 

and  a  release  from  the  plaintiff  would  not  render  him  com- 
petent without  the  consent  of  the  defendant,  ibid, 

a  co-partner  with  tlie  defendant  in  the  subject  of  the  action 
is  generally  incompetent,  ibid* 

although  he  charge  himself  with  the  whole  debt,  ibid, 

or  although  the  defendant  offer  to  release  him,  ibid. 

on  proof  of  a  sale  to  the  defendant  and  J.  S.  as  partners, 
J.  S.  cannot  prove  that  the  defendant  bougnt  as  his 
servant,  ibid, 

in  an  action  against  A.  for  the  price  of  goods  sold,  B.  is  not 
competent  to  prove  that  the  goods  were  sold  to  A.  and 
B.,  and  that  they  were  paid  for  by  remitting  a  debt  due 
to  A.  and  B.,  218. 

to  raise  the  objection  of  incompetency,  it  must  be  shown^ 
not  suggested,  that  the  witness  is  a  partner,  ibid. 

where  the  interest  of  a  partner  inclines  him  to  each  of  the 
parties,  he  is  a  competent  witness,  ibid. 

the  joint  maker  of  a  note  is  competent  to  prove  the  de- 
fendant's signature,  ibid. 

one  partner  is  competent  to  prove  want  of  authority  in 
another  to  draw  a  bill  on  the  partnership,  ibid. 

msiy  disprove  the  authority  of  another  to 
make  a  contract  of  sale  of  goods  for  his 
separate  use,  219. 

on  a  plea  in  abatement  by  one  partner,  a  co-partner  is 
competent  to  prove  a  several  liability,  ibid. 

negative  it,  ibid, 

when  and  to  what  extent  a  partner,  calling  a  supposed  co- 
partner to  establish  a  partnership,  may  disprove  his  state- 
ment, ibid. 

after  a  dissolution^  one  partner  is  a  competent  witness  for 
the  other,  when,  220. 
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Witnea  (continued). 

a  partner  who  ba8  obtained  bis  certificate  under  a  joint 
commission  is  not  competent  to  support  the  commission, 
ibid. 

Wrangi. 

Contribution  cannot  be  claimed  amongst  wrong-doers,  99, 

202. 
of  the  liability  of  partners  for  wrongs,  174<— 176. 
in  an  action  n>r  a  tort,  a  plea  in  abatement  for  nonjoinder 

will  not  hold,  200—203. 


THE  END. 


LONDON: 

TRISTED  BY  THOMAS  DATISOK.  WHITBFBIARS. 


ADDENDA. 


Page  41.  Note  {d).  after/'  4,"  add, ''  S.  C.  3  B.  and  C.  639." 
Page  89.  line  31.  after ''  Partner/'  add,  ^'  So,  each  subscriber  to 
a  scheme,  who  pays  his  subscription  on  a  prospect  that  the  scheme 
will  continue,  ana  does  no  act  rendering  himself  liable  to  the  ex- 
penses of  attempting  to  bring  it  into  operation,  may,  if  it  afterwards 
proves  abortive  or  is  abandoned,  without  any  steps  being  taken 
towards  carrying  it  into  effect,  recover  back  the  whole  of  the 
money  advanced  by  him,  without  the  deduction  of  any  part  to- 
wards payment  of  the  expenses  incurred ;  and,  under  such  circum- 
stances. It  seems,  that  the  action  may  be  maintained,  although  the 
scheme  woidd  have  been  open  to  the  objection  of  illegality  had  it 
been  effectuated.  Therefore,  where  a  prospectus  for  estaolishing 
a  scheme  called  the  British  Metropolitan  Tontine  was  circulateo, 
stating  that  the  money  subscribed  was  to  be  laid  out  at  interest, 
and  that  at  the  expiration  of  a  year  every  subscriber  should  re- 
ceive a  shareholder's  ticket,  which  would  be  saleable  or  transfer- 
able, and  after  some  subscriptions  had  been  paid  to  the  directors, 
in  whom  the  management  of  the  concern  was  vested,  but  before 
any  part  of  the  money  was  laid  out  at  interest,  and  before  any 
shareholders'  tickets  had  been  delivered,  the  directors  resolved  to 
abandon  die  project ;  it  was  determined  that  each  subscriber,  in 
an  action  for  money  had  and  received,  might  recover  the  full 
mnount  of  his  subscription  from  the  directors,  because,  until  the 
money  had  been  laid  out  in  execution  of  the  proposed  scheme, 
the  shareholders  did  not  become  jointly  interested  in  the  ftmds  of 
the  concern,  and  consequently  were  not  partners ;  and  that  the 
respective  subscriptions  were  not  subject  to  any  deduction  on  ac- 
count of  expenses  -,  for  all  expenses  incurred  in  endeavouring  to 
bring  an  abortive  scheme  into  actual  operation  must  be  borne  by 
the  original  projectors,  and  not  by  those  who  advance  their  money 
on  the  faith  of  its*  going  on.    Nockels  r.  Crosby,  3  B.  and  C.  814." 
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